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Cases  Argued  and  Determined 


m   THE 


SUPREME    COURT 


OF  THE 


Territory  of  Dakota. 


Commencing  with  tine  Decisions  of  February  16,  1885. 


Pierce  et  al.  v.  Sparks  et  aL 

1.  Mineral    lands— town-site   entries   on— recovery   for  valu- 

able IMPROVEMENTS  ON. 

Hawke  v.  Deffebach,  ante,  followed  as  to  townsite  entries  on 
mineral  lands,  and  right  of  recovery  for  improvements  as  occupying 
claimant. 

2.  Holder  of  legal  title— when  declared  trustee  for  equitable 

OWNER. 

Where  a  party  seeks  to  have  the  holder  of  a  patent  from  the  gov- 
ernment declared  a  trustee  of  the  legal  title,  and  to  recover  the  same, 
it  must  affirmatively  appear  that  his  equity  is  superior  to  that  of  the 
holder  of  the  legal  title, -and  that  if  such  patent  were  out  of  the  way  he 
would  be  entitled  to  the  patent  himself.     Edgerton,  C.  J.,  dissenting. 

Filed  February  16,  1885. 
V.4DAK. — 1 
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Appeal  from  the  district  court  of  Lawrence  county,  on  or- 
der sustaining  demurrer  to  answer  and  judgment  thereon. 

No  briefs  on  file. 

Albert  Allen,  for  appellants. 

Edwin  Van  Cise,  for  respondents. 

Church,  J.  This  case,  while  similar  in  the  form  of  its 
pleadings,  and  in  many  of  the  facts  presented,  to  the  cases  of 
Hawke  v.  Deffebach.,  and  Hawke  v.  Edwards,  already  de- 
cided, so  that  the  determination  of  those  cases  would,  in  any 
event,  dispose  of  this  also,  yet  differs  from  them  in  one  im- 
portant feature.  In  the  cases  referred  to,  the  premises  in  con- 
troversy formed  part  of  what  was  known  as  the  town-site  of 
Deadwood,  and  application  was  made  by  the  probate  judge  of 
Lawrence  county  to  enter  the  same  for  patent  under  the  pro- 
visions of  the  townsite  statutes,  and  indeed  an  entry  was  made 
by  him,  which  was  afterwards  canceled,  as  to  the  premises 
there  in  controversy,  by  order  of  the  land  department.  In  the 
present  case  the  land  in  controversy  forms  part  of  what  is 
known  as  the  townsite  of  Central  City,  but  it  is  nowhere  al- 
leged in  the  answer,  nor  does  it  in  anywise  appear,  that  any 
entry  of  these  lands  for  town-site  purposes  was  ever  attempted, 
either  by  the  probate  judge  or  by  any  one  else,  for  or  on  be- 
half of  the  inhabitants  of  that  town,  or  that  any  steps  have 
ever  been  taken  by  the  defendants  or  their  grantors,  or  any 
other  person,  for  or  on  their  behalf,  to  acquire  the  legal  title 
to  this  land  from  the  government.  A  protest  seems  to  have 
been  filed  against  the  claim  of  the  plaintiff,  upon  which  the 
parties  were  heard  in  the  land  department;  but  this  is  all  that 
appears  to  have  been  done  on  behalf  of  the  town-site  occupants. 
But  mere  occupancy  and  improvement  of  public  lands  give  no 
vested  interest  therein,  nor  in  anywise  impair  or  interfere  with 
the  right  of  disposal  thereof  by  the  United  States,  under  the  laws 
regulating  the  sale  of  such  lands.  Doll  v.  Meador,  16  Cal.  295; 
Drew  V.  Valentine,  18  Fed.  Rep.  712;  Frisbie  v,  Whitney,  9 
Wall.  187;  The  Yosemite  Valley  Case,'  15  Wall.  77;  Shepley  v. 
Cowan,  91  U.  S.  338.  To  entitle  a  party  to  the  relief  demanded 
in  defendant's  first  counter-claim,  it  must  appear  affirmatively 
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that  his  equity  is  superior  to  that  of  the  holder  of  the  legal 
title;  that  his  adversary's  patent  is  all  that  stands  between  him 
and  the  legal  title;  and  that,  if  that  were  out  of  the  way,  he 
would  be  entitled  to  the  patent.  Boggs  v.  Merced  Mining  Co. 
14  Cal.  279,  365;  Nessler  v.  Bigelow,  60  Cal.  98;  Aurrecoechea 
V.  Sinclair,  Id.  536,  at  545,  549;  Drew  v.  Valentine,  supra; 
Stark  V.  Starrs,  6  Wall.  418;  Smelting  Co.  v.  Kemp,  104  U.  S. 
636,  at  647;  Simmons  v.  Ogle,  105  U.  S.  271,  at  278;  Steel  v. 
St.  Louis  Smelting  Co.  106  U.  S.  447,  at  454. 

Manifestly,  therefore,  the  defendants  are  in  no  position  to 
assail  the  legal  title  in  the  hands  of  the  plaintiff.  If  any  error  was 
committed  by  the  department  in  issuing  the  patent  to  the  plain- 
tiffs, it  did  not,  in  law,  operate  to  the  prejudice  of  the  defend- 
ants,  and  they  have  no  standing  in  court  to  assert  this  counter- 
claim. 

Upon  that  branch  of  the  case  presented  by  the  second 
counter-claim,  involving  the  question  of  defendant's  right  to 
compensation  for  improvements,  although  it  appears  from  the 
answer  that  the  land  department  once  erroneously  determined 
that  the  patent  to  be  issued  to  the  plaintiffs  should  contain  ex- 
ceptions and  reservaitons  of  the  surface  rights  and  improve- 
ments of  the  town-site  occupants,  which  determination  the  de- 
partment subsequently,  and  without  notice,  it  is  said,  reversed; 
yet  the  defendants  were  bound  to  know  the  law  regulating  the 
disposal  of  these  lands.  As  we  have  already  observed,  they 
took  no  steps  to  acquire  tha  title.  There  is  no  allegation  of 
fraud  or  other  misconduct  on  the  part  of  the  plaintiffs.  What- 
ever improvements  defendants  made  were  erected  in  the  face 
of  an  adverse  claim,  of  which  they  had  full  notice,  and  we 
think  that  what  we  have  said  in  disposing  of  this  question  in 
the  two  former  cases,  will,  in  all  essential  respects,  apply  to 
this  case.    - 

The  judgment  of  the   district   court  is  therefore  affirmed. 
Hudson,  J.,  concurs.     Edgerton,  C.  J.,  dissents.     Pal- 
mer, J. ,  was  not  a  member  of  the  court  when   the  case  was 
heard,  and  therefore  did  not  vote. 
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ToLMAN  V.  New  Mexico  Jk  Dakota  Mica  Co. 

1.    Practice— BRX.  of  exceptions— issurFiciExcY'  of  e\t0ence. 

None  of  the  evidence  being^  in  the  abc^tr»ot,  this  court  will  not 
search  the  transcript  of  the  r%?coni  to  ascertain  whether  the  trial  court 
conunit ted  errors  in  its  finding  of  fact,  especially  when  the  assign- 
ments of  error  are  in  the  mo^t  g^eneral  foim:  following  French  v.  Lan- 
caster, 2  Dak.,  276«  and  St.  Croix  Lumber  Co.  v.  Pennington,  2  Dak., 
4*>7. 

2:    Same. 

In  such  case  the  court  will  only  consider  the  question,  whether  the 
facts  found  by  the  trial  court  ar«  sufficient  to  support  the  legal  conclu- 
sions and  judgment. 

3.      COKPORATIOX— CONTRACT  PORBIDDE>f  BY  L.\W,  INVALID. 

A  corporation  cannot  lawtully  contract  to  do  that  which  the  law  of 
iti*  creation  expressly  forbids^  nor  can  it  be  compelled  by  law  to  perform 
such  contract. 

Filed  February  16,  lS5>o. 

Appeal  from  the  district  court  of  Custer  county. 

Bartltitt  Tripp  and  Frank  J.  Cratcfonh  for  plaintiff  and  ap 

pellant. 

The  trial  court  found  that  ''the  seal  of  said  corporation 
was  not  afl^jed  thereto  by  its  secretary  nor  by  any  person  au- 
thorized so  to  do."  This  is  equivalent  to  holding'  that  the  cor- 
poration could  not  be  bound  by  a  contract  except  under  its  cor- 
porate seal-  This  seems  to  be  a  misconception  of  the  law  as 
settled  by  many  eminent  authorities.  The  Bank  of  Columbia 
V.  Patterson's  Administrator.  7  Cranch,  306;  Gray  v.  Portland. 
3  Mass.  Zt'A:  Worcester  Turnpike  Corp.  v.  Willard.  5  Mass.  SO; 
Gilmore  v.  Pope,  Id.  401;  Andover  T.  Co.  v.  Gould.  6  Mass.  40: 
Mott  V,  Hicks,  1  Cow. 

Airaln,  in  Fianic  of  U.  S.  v.  Dandridge,  1-  Wheaton.  6;?,  the 
learned  Ja^nlr^  STOFiV  :^ays  that  ^•the  rule'*  (that  corporations 
airsrrecrate  ro^.d  not  cont,rar;t  except  under  the  corporate  seal ) 
••has  Yff^fzn  oroKen  in  npon  in  a  va.'^t  variety  of  cases  in  modem 
tlrnf^.  ar.d  Cfir.r.ot.  no'v.  Ji^H  a  ireneral  pro|)0>ition.  be  supported. *' 
In  ref-'.vtncf.  v,  *\»<>  r  *,e  r^tferree  to  by  Judge  Story,  as  unsu|>~ 
\tftv\f'A  n  r\,(A<'rr\  ^-.rir^s.  Ancrr^-l  and  Ames  on  Corporations.  § 
2'^'7,  s;^;  ^:  •-,>,  sf^T.^-T;*.!,  *r.ro»i;(ho'jt  the  United  States^  it  is 
tire! 7  e^p.r^i^-'d.' 
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To  the  same  effect  numerous  decisions  by  the  highest  judi- 
cial authorities  in  the  country  can  be  cited.  See  Moss  v. 
Averll,  10  N.  Y.  457;  National  Bank  v.  Globe  Works,  101  Mass. 
57;  Coppinger  v.  Armstrong,  8  Bradw.  (111. )»  210;  Ward  v. 
Johnson,  95  III.  238.     See,  also,  Morawetz  on  Corp.,  §  176-7. 

In  Angel  and  Ames  on  Corporations,  the  learned  authors 
say:  **Though  a  contract  made  by  the  minority  of  a  purchas- 
ing committee  is  not  binding  on  a  corporation,  the  ratification 
of  their  contract  by  the  corporation  may  be  inferred  from  the 
facts  attending  the  transaction.  And  generally,  if  persons  as- 
suming to  act  as  agents  of  a  corporation,  but  without  legal  au- 
thority, make  a  contract,  and  the  corporation  receive  the  ben- 
efit of  it,  and  use  the  property  acquired  under  it,  such  acts  will 
ratify  the  contract  and  render  the  corporation  liable  thereon." 
Epis.  Char.  Soc.  v.  Epis.  Ch.  in  Needham,  1  Pick.  372;  Bank 
of  Columbia  v.  Patterson's  Adm.,  7  Cranch,  supra. 

The  contract  was  executed  partly  in  Illinois  and  partly  in 
Dakota,  and  was  valid  in  either  place.  Code  1877,  p.  256.  A 
corporation  may  purchase,  hold  and  transfer  shares  of  its  own 
stock.  Chicago,  Pekin  &  Southwestern  Railroad  Co.  v.  Mar- 
seilles, 84  111.  149,  the  supreme  court  say: 

**We  entertain  no  doubt  that  a  railroad  company  may,  for 
legitimate  purposes,  purchase  shares  of  its  stock,  which  have 
been  issued  to  individuals.  Such  is  believed  to  have  been  the 
general  custom  of  such  bodies,  nor  have  we  known  the  power 
to  have  been  questioned." 

This  is  also  sustained  by  decisions  in  other  states.  See 
Taylor  v.  Miami  Export  Co.,  6  Ohio  R.  83;  City  Bank  v.  Bruce, 
17  N.  Y.  507;  Williams  v.  Savage  Manufacturing  Co.,  3  Md.  Ch. 
R.  452;  The  State  v.  Smith,  48  Vt.  R.  266;  Ex  parte  Holmes,  5 
Cow.  426. 

As  to  those  2,000  shares  the  transaction  did  not  make  La- 
Barre  the  owner  thereof;  it  was  simply  a  case  of  hypothecation; 
he  had  no  right  to  be  received  to  vote  thereon  as  a  stockholder; 
nor  to  receive  dividends  thereon.  His  rights  in  respect  thereto 
were  merely  those  of  a  pledgee,  and  those  of  the  defendant 
company  those  of  pledger.     The  law  or  vendor  and  purchaser 
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of  shares  of  stock  did  not  apply,  and  hence  the  prohibitions  of 
the  charter  or  statute,  if  affecting  the  rights  of  the  parties  to  a 
contract  of  purchase  of  stock  by  the  company,  which  we 
deny  had  no  application  to  this  transaction.  Angel  and  Ames 
on  Corp.,  §  132. 

We  affirm  that  the  legality  of  the  action  of  the  corporation 
in  making  this  contract  cannot  be  drawn  in  ques^tion  in  this 
suit.  It  is  established  by  current  and  ample  authority  that  if 
a  corporation  can  take  title  to  land,  or  enter  into  contracts  in 
reference  to  a  given  subject,  for  some  purposes,  whether  the 
particular  title  was  taken,  or  the  particular  contract  "was  en- 
entered  into  for  an  unauthorized  or  prohibited  purpose,  cannot 
be  tried  collaterally.  It  is  not  material  whether  the  objection 
comes  from  the  corporation  or  the  other  contracting  party. 
Hough  V.  Cook  Co.  Land  Co.,  73  111.  23;  National  Bank  v. 
Matthews,  98  U.  S.  628,  and  cases  cited; "  Union  Water  Co.  v. 
Murphey's  Flat  Fluming  Co.,  22  Cal.  621;  Grant  v.  Henry  Clay 
Coal  Co.,  80  Pa.  St.  218;  Leazure  v.  The  M.  Ins.  Co.,  10  Pitts, 
L.  J.,  (N.  S.,)  80. 

In  Hough  V.  Cook  County  Land  Co.,  73  111.  28,  Mr.  Justice 
ScHOLFiELD,  speaking  for  the  court,  says:  *'But  appellee  be- 
ing authorized  to  purchase  and  hold  lands,  and  appellant  having 
sufficient  capacity  to  convey,  the  title  was  obviously  vested  in 
appellee  by  the  delivery  of  the  deed,  and  the  question  whether 
appellee  has,  by  its  purchase  aud  use  of  lands,  exceeded  the 
powers  conferred  by  its  charter,  is  one  between  the  state  and 
appellee,  with  which  appellant,  as  a  grantor  simply,  has  no 
concern.  Banks  v.  Poniteaux,  3  Randolph,  141;  Barron  v.  N. 
&  C.  T.  Co.,  9  Humphreys,  304;  Chambers  v.  St.  Louis,  29  Mo. 
576;  Attorney  Gen.  v.  Tudor  Ice  Co.,  104  Mass.  239;  Whitman 
Mining  Co.  v.  Boiler,  3  Nevada,  391;  Hay  ward  v.  Dandron,  41 
Ind.  212;  Angell  &  Ames  on  Corp.,  Sees.  152-3;  Dillon  on  Mun. 
Corp.,  Sec.  444;  Natoma  W.  &  M.  Co.  v.  Clark,  14  Cal.  544." 

In  National  Bank  v.  Matthews,  98  U.  S.  628,  it  is  stated: 
**When  a  corporation  is  incompetent  by  its  charter  to  take  a 
title  to  real  estate,  a  conveyance  to  it  is  not  void,  but  only 
voidable,  and  the  sovereign  alone  can  object.     It  is  valid  until 
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assailed  by  a  direct  proceeding  for  that  purpose.  Leazure  v. 
Hillegas,  7  Serg.  and  R.  (PaJ  313;  Goundie  v.  Northampton 
Water  Co.,  7  Pa.  St.  233;  Runyon  v.  Coster,  14  Pet.  122;  The 
Bank  v.  Poitiaux,  3  Rand.  (Va.)  136;  Mclndoe  v.  The  City  of 
St.  Louis  10  Mo.  577.  See,  also,  Gold  Mining  Co.  v.  National 
Bank,  96  U.  S.  640.  The  authority  first  cited  is  elaborate  and 
exhaustive  upon  the  subject." 

So  Chancellor  Kent  says,  in  Silver  Lake  Bank  v.  North, 
4  Johns.  Ch.  370,  in  the  instance  of  a  Pennsylvania  corporation: 
* 'Perhaps  it  would  be  sufficient  for  this  case  that  the  plaintiffs 
are  a  duly  incorporate  body,  with  authority  to  contract  and 
take  mortgages  and  judgments,  and  if  they  should  pass  the  ex- 
act time  of  their  power  it  would  rather  belong  to  the  govern- 
ment of  Pennsylvania  to  exact  a  forfeiture  of  their  charter  than 
for  this  court  in  this  collateral  way  to  decide  a  question  of  misuser 
by  setting  aside  a  just  and  bonaflde  contract."  See,  also,  Har- 
ris V.  Runnells,  12  How.  79;  Little  wort  v.  Davis  et  al,  50  Miss. 
403;  The  National  Exchange  Bank  of  Columbus  v.  Moore,  2 
Bond,  170. 

We  submit  that  the  judgment  below  ought  to  be  reversed. 

Franklin  W,  Knight  and  Van  Ciae  &  Wilson,  for  respondent. 

The  evidence  could  not  be  considered,  even  if  made  in 
proper  manner  a  matter  of  record  and  duly  certified  here,  be- 
cause there  was  no  motion  for  a  new  trial  made  in  this  action. 
This  was  just  as  essential  in  a  trial  to  the  court  as  to  a  jury, — 
then  on  appeal  from  the  order  denying  a  new  trial,  the  evidence 
could  be  reviewed  here.  Gagliardo  v.  Hoberlin,  18  Cal.  395; 
Allan  V.  Pennon,  27  Cal.  68  and  475;  Yates  v.  Smith,  40  Cal. 
669-70;  Golden  Terra  Mining  Co.  v.  Smith  et  al,  2  Dak.  457-8. 

What,  then,  is  there  before  this  court?  One  question  only : 
do  the  findings  of  the  trial  court  sustain  the  judgment? 

There  is  no  implied  powfer  in  a  corporation  to  purchase  its 
own  stock.  Morawitz  on  Corp.  230;  Savings  Bank  v.  Wolfe- 
kuhler;  19  Kan.  65. 

A  corporation  derives  all  its  powers  from  the  act  creating 
it     Head  &  Amory  Co.  v.  Prov.  Ins.  Co.,  2  Cranch,  127. 

Being  a  mere  creature  of  the  law,  it  possesses  only  those 
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yrfjpffrvies  Trhicb  the  charter  of  its  eorporation  oonfers  upon  it 
er.ltf^T  ezprehhlj  or  as  incideDtal  vo  ns  rery  enstenoe.  Dart- 
mouib  CojJege  v-  Woodward.  -I  Wbeail.  CUiG. 

CorpfjratioiiS  creaw^  br  statute  must  depend  both  for  their 
jxjTKrerh  acd  liie  mode  of  exercising  them  TifK>n  tbe  tme  oon- 
jjst: -action  of  the  statate  itself.  Bank  of  United  States  t,  Dacd- 
rJdge-  12  Wheat  04. 

A  corporation  can  make  no  contracts  and  do  no  acts  either 
within  or  without  the  state  which  creates  it,  except  snch  as  are 
authorized  by  its  charter:  and  those  acts  must  also  be  done  by 
such  oflBc^rs  or  agents  and  in  such  manner  as  the  charter  au- 
thorizes.    Bank  of  Augnsta  v.  Earle,  13  Peters,  579,  587, 

A  corporation  is  strictly  limited  to  the  exercise  of  those 
powers  which  are  specifically  conferred  on  it.  The  exercise  of 
the  corporate  franchise  cannot  be  extended  beyond  the  letter 
and  spirit  of  the  act  of  incorporation.  Beaty  v.  Lessee  of 
Knowles,  4  Peters,  152,  108:  Pierne  v.  Ches.  &  Del.  Canal  Co,, 
9  Howard,  172,  184;  Huntington  v.  Savings  Bank,  6  Otto,  388, 
393:  New  London  v.  Brainerd.  22  Conn.  552,  555:  Commonwealth 
V.  E.  &  N.  E.  R.  Co.,  27  Pa.  St.  339,  157:  Bard  v,  Poole,  12  N. 
Y.  495,  505. 

A  prohibitory  clause  in  a  charter  everywhere  cleaves  to 
the  corporation.  No  migration  to  another  jurisdiction  can  af- 
ford escape  from  it,  for  its  right  to  do  business  at  all  is  derived 
primarily  from  the  charter,  or  law  creating  it.  If  a  contract  en- 
tered into  by  a  corporation  was  not  authorized  by  its  charter 
then  such  cr>ntract  may  be  voided  by  either  party  so  long  as  it 
remains  wholly  unexecuted.  A  corporation  cannot  be  com* 
pelled  by  legal  process  to  do  an  act  unauthorized  by  its  charter. 
This  is  the  doctrine  of  the  courts.  We  cite  Irom  many  the  fol- 
lowing authorities;  Leavitt  v.  Palmer,  3  New  York,  19;  Knowl- 
ton  v.  Cong  and  Em.  S.  Co.,  57  N.  Y.  518;  N.  Y.  State  L.  v, 
T.  Co.  v.  Helmer,  77  N.  Y.  64;  Wheeler  v.  Essex  &  P.  R. 
Board,  39  N.  J.  L.  29;  M.  W.  &  P.  R.  Co.  v.  W.  &  P.  P. 
R.  Co.,  7  Wis.  59,  79:  N.  W.  Packet  Co.  &  Shaw,  37  Wis.  655; 
Itoch  Ins.    Co.    v.    Martin,    13   Minn.  59;  Zottman  v.  San  Fran- 
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Cisco,  20  Cal.  96;  Davis  et  al.  v.  Old  Col.  R.  R.  Co.,  131  Mass. 
258;  Thomas  v.  Railroad  Co.,  101  U.  S.  71. 

The  judgment  of  the  court  below  was  manifestly  right  and 
should  be  affirmed. 

Church,  J.     This  action  was  brought  to  recover  damages 
for  an  alleged  breach  by  the  defendant  of  a  contract  purporting 
to  bind  it  to  take  from  one  La  Barre,  the  plaintiff's  assignor, 
2,000  shares  of  its  own  stock,  held  by  him,  at  the  expiration  of 
six  months  from  the  date  of  the  contract,  and  to  pay  him  there- 
for three  dollars  per  share;  and  it  is  alleged  in  the  complaint 
that  this  contract  was  made  in  pursuance  and  fulfillment  of  a 
contract  previously  mad6  by   the  company  for  the  purchase  of 
La  Barre  of  an  interest  in  a  mica  mine,  a  part  of  the  considera- 
tion of  which  purchase  was  2,000  shares  of  stock,  to  be  accom- 
panied by  the  execution  and  delivery  of  a  contract,  of  the  terms 
of  the  one  sued  upon.     The  defendant  is   a  corporation  organ- 
ized under  the  laws  of  Colorado.     The  contract  was  signed  by 
Duane  Doty,   president,  and  C.    F.    Griffing,    treasurer  of  the 
company,  and  the  corporate  seal  appears  affixed  thereto.     The 
answer  admitting  the  incorporation,  denies  every  other  allega- 
tion  of  the  complaint,  and  specifically  denies  that  Doty  and 
Griffing  ever  had  any  authority  to  make  the  alleged  contract, 
and  that  the  defendant  ever  made  said  contract  and  avers  that 
the  existence  of  said  contract  was  never  known  to  defendant 
until  after  the  commencement  of  this  action.     The  answer  also 
sets  up  the  statute  of  Colorado,  which  declares  it  shall  not  be 
lawful  for  corporations,  organized  under  its  laws,  to  use  any  of 
their  funds  for  the  purchase  of  stock  in  their  own  company  or 
corporation,  except  such  as  may  be  forfeited  for  non-payment 
of  assessments  thereon;  and  avers  that  the  stock  mentioned  in 
the  contract  was  stock  of  the  defendant  company,  not  forfeited 
for  non-payment  of  assessments. 

The  cause  was  tried  to  the  court  without  a  jury.  The  court 
found  all  the  material  issues  in  favor  of  the  defendant  in  eight 
findings  of  fact,  by  which  it  is  explicitly  and  plainly  found  and 
declared  that  the  contract  sued  upon  was  executed  by  Doty  and 
Griffing,  and  the  seal  affixed  by  Griffing  without  the  authority, 
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aryl  "w'T.'O.n  ar.j  a-^r.or.:/.  sr-^i-eril  o?" -^-^t^r'^ikl^  ^i^er^f'^r  from 
r>.^  /l^-f*%'*''i;i,r.*:  ar./i  •Ka*  :'.«^  ♦i-rf-iiii:!:  c.-^T»^r-  ::l  acr  maEiDer. 
aioMryj-r^z^l.  art^v^r.V:*^!  V^.  ^r  ri*  d-rd  ic-rr  tu^.z^-z  :•*  :IiLs  oc tract, 
ar.4  nfrv^rr  icri**Tr  <>f  1:  ^*n*.l  af*.»^r  •r.-fr  o.rn:ii-^r.«"vrm^!i:  of  the  suit: 
arj#i*  fortf;*rr,  tr.a*  the  d^^fifrr.^a::*  Lfrv^r  ir.'iertotyA  or  agreed  to 
^x^r»it^  ar.d  deliver  tr.e  ??il  1  c^rntrac*- or  anj  iiLstrument  or 
ly/ntram  <>f  that  character.  rf<;a  the^ie  points  che  lindiogs  of 
farrt  are  frjii.  cr^rrij^lete.  anfi  xii^ji'.vfjcal.  and  cannot  be  misun- 
ntiiUfr^Uj^A.  The  court  also  fnds  as  a  fsct  the  Colorado  statute 
crmtaining  the  provi.sior.s  aVx^ve  qioted,  acd  th«^  facts  necessary 
t/^  tiriVjg  defendant  within  its  provisions.  The  cooclusions  of 
law  are— First,  that  the  c^mtract  ?jued  upon  is  one  which  the 
defendant  wa.s  expressly  forbidden  by  law  to  make,  and  conld 
not  lawfully  make;  second,  that  said  contract  is  not  the  con- 
tra<;t  of  the  defendant;  third,  that  plaintiff  is  not  entitled  to  re- 
ceiver against  defendant  any  damages  for  the  alleged  breach  of 
f)aid  (!/>ntrae;t;  fourth,  that  defendant  is  entitled  to  judgment. 
Judgment  was  given  accordingly.. 

The  abstract  of  the  record  contains  two  sets  of  exceptions: 
one  entitled  **Plaintiflrs  Exceptions;"  the  other  "Bill  of  Elxcep- 
tions. "  The  second  set  seem  to  have  been  intended  as  a  sort  of 
reaffirmance  of  the  first.  Their  legal  purpose  is  not  apparent 
lioth  sets  contain  exceptions  to  the  findings  of  fact,  to  the  ad- 
mission of  evidence,  and  to  the  conclusions  of  law.  The  as- 
signments of  error  are  in  the  most  general  form,  to-wit:  (1) 
That  the  court  below  erred  in  each  and  every  of  its  second, 
third,  fourth,  fifth,  sixth  and  seventh  findings  of  fact.  (2) 
The  court  below  erred  in  its  conclusions  of  law,  and  in  each 
thereof.  (3)  The  court  below  erred  in  overruling  plaintiffs 
(iXC(»ptions  to  the  decision  of  the  court  to  each  of  the  findings 
of  fact  and  conclusions  of  law."  As  to  which  last  it  may  be  ob 
served  that  the  court  did  not  overrule  any  of  the  plaintiffs  ex 
c(^ptlons  to  its  decisions.  The  court  decided,  plaintiff  excepted 
as  he  had  a  right  to  do,  and  the  "exceptions''  were  allowed, 
and  appear  of  record.  Other  assignments  of  error  are  still 
more  formal. 
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There  was  no  motion  for  a  new  trial.  The  first  point  which 
we  notice  is  that  although  there  are  numerous  exceptions  to  the 
findings  of  fact,  yet  neither  in  connection  with  these  exceptions 
nor  wijih  the  assignments  of  error,  nor  anywhere  in  the  abstract 
of  record,  is  a  syllable  of  the  evidence  brought  to  our  attention 
But  the  court  is  asked  to  search  a  voluminous  transcript  for 
the  purpose  of  ascertaining  if  the  district  court  has  made  any 
mistakes  in  this  respect.  Since  the  clear  and  explicit  state- 
ments by  this  court  of  the  proper  practice  in  this  respect,  in  the 
cases  of  French  v.  Lancaster,  2  Dak.  276,  S.  C.  9  N.  W.  Rep. 
716,  and  St.  Croix  Lumber  Co.    v.  Pennington,    2  Dak.  467,  S. 

« 

C.  11  N.  W.  Rep.  497,  it  ought  not  to  be  necessary  for  this 
court  again  to  call  attention  of  counsel  to  the  statutes  and  rules 
of  court.  It  is  contended  by  counsel  for  respondent  that  the 
question  of  the  sufficiency  of  the  evidence  cannot  be  raised  ex- 
cept on  appeal  from  an  order  denying  a  new  trial. 

We  are  not  prepared  to  say  that  where  a  cause  has  been 
tried  to  the  court  without  a  jury,  a  motion  for  a  new  trial  is 
necessary  for  this  purpose;  there  would  seem  to  be  no  good 
reason  for  requiring  it;  but  we  do  not  now  decide  this  question. 
We  do,  however,  emphatically  reaffirm  the  rules  laid  down  in 
the  cases  above  cited,  and  for  this  reason  decline  to  consider, 
in  this  case,  any  question,  except  whether  the  facts  found  are 
sufficient  to  support  the  legal  conclusions.  And,  first,  as  to 
the  conclusion  that  the  contract  sued  upon  is  not  the  contract 
of  the  defendant.  The  first  point  made  by  the  appellant's 
counsel  in  their  argument  seems  to  bo  the  result  of  a  strange 
misapprehension  of  the  views  of  the  court  below.  Whatever 
its  origin,  the  effect  is  to  distort  the  findings  and  conclusions  of 
the  court  upon  this  branch  of  the  case,  and  to  predicate  Of  the 
findings  and  conclusions,  so  distorted,  a  misconception  by  the 
court  of  the  law.  The  point  is  thus  stated:  **Oneof  the  objec- 
tions urged  against  the  right  of  the  plaintiff  to  recover  on  the 
contract,  and  which  the  court  below  sustained,  as  shown  by  his 
findings,  was  that  *the  seal  of  said  corporation  was  not  affixed 
thereto  by  its  secretary,  nor  any  other  person  authorized  so  to 
do. '     This  is  equivalent  to  a  holding  by  the  court  that  the  cor- 
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poration  could  not  be  bound  by  a  contract,  except  under  its  cor- 
porate seal.'*  Which  * 'misconception  of  the  law"  counsel  pro- 
ceed with  needless  industry  to  attack. 

The  manner  in  which  this  objection  is  stated  might  possibly 
lead  a  casual  observer  to  suppose  that  the  words  in  subquota- 
tion  marks  were  the  language  of  the  court,  or  that  the  court 
had  in  some  way  adopted  them.  They  are  in  fact  taken  from 
the  defendant's  answer,  wherein,  after  stating  that  the  defend- 
ant's by-laws  provide  that  the  secretary  i&  the  only  person 
having  the  custody  of  the  corporate  seal,  and  authorized  to  use 
the  same,  it  is  further  alleged:  *  'And  that  this  pretended  contract 
is  not  signed  by  the  secretary  of  the  defendant,  and  the  seal  of 
said  corporation  was  not  affixed  thereto  by  its  secretary,  or  by 
any  other  person  authorized- so  to  do;  and  defendant  alleges  the 
fact  to  be  that  said  seal  was  fraudulently  affixed  to  said  pre- 
tended contract  subsequent  to  the  execution  and  delivery  there- 
of, and  that  said  contract  is  not  the  contract  of  the  defendant. 

What  the  findmgs  of  the  court  upon  these  points  were  has 
already  been  stated.  They  are  unimpeached  by  the  record;  and 
it  can  hardly  be  necessary  to  say  that  they  fully  sustain  the 
conclusions  of  law  upon  that  point.  This  contract  purports 
upon  its  face  to  be  the  contract  of  the  defendant  company,  exe- 
cut^ed  under  its  corporate  seal,  duly  attested  by  the  signatures 
of  its  president  and  trea.surer.  The  court  found,  in  terms 
which  admit  of  no  reasonable  apprehension,  that  neither  in  fact 
nor  iu  law  is  it  what  it  purports  to  be.  This  alone  would  suf- 
fice to  disiK>sfi  of  the  case. 

There  is  another  jK^int  however,  which  we  will  notice:  it  is 
alleged  that  tlj^i  <'/mri  ^^rred  in  holding  this  contract  to  be  an 
unlawful  fjruf,  on**  y*\i\oh  thij  defendant  could  not  lawfully 
make.  Th*?  malt^ir  wa*>  f>r;rtinent  and  might  have  become  es 
sential,  alihou^rh,  \u  ih<?  j^n'M^nt  aspect  of  the  case,  it  is  not. 
The  factfs  \n  nlaiioij  \o  ^\nh  ihwut  are  found  in  favor  of  the  de- 
fendant. 'y\\it  \)'n\p'/i>i*  H'tr  vihj^^h  the  stock  was  to  be  purehase^i 
is  discloMjd  \)y  ximi  *-^f'Ar^^\  in^jjf.  not  to  be  for  non-paymesii  of 
assesKmf'jjt.  ari<i  t»;<  ;<  ivu-  t**fi  wUhin  the  exceptions  of  tbe 
6tatut<3.     'J'}i<'  <y/i.iKvt    viu<  a/j  <';{i*(Mifx>ry  one.     The  theoiy  fc^jr 
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which  it  is  so  sought  to  show  that  it  was  executed,  is  unsupported 
by  anything  in  the  contract  itself;  in  fact,  is  directly  opposed  to 
it.  Even  were  the  facts  as  contended  for  by  plaintiff's  counsel, 
they  would  only  show  that  the  contract,  in  fulfillment  of  which 
the  contract  sued  upon  is  alleged  to  have  been  given,  was  an 
execut^id  one.  This  would  still  remain  executory.  But  such 
facts  do  not  appear  except  in  the  arguments  of  counsel.  This 
contract  purported  to  bind  the  defendant  to  do  that  which  the 
law  of  its  creation  expressly  forbade.  It  can  hardly  require  ar- 
gument or  .authority  to  demonstrate  that  such  a  contract  was 
one  which  defendant  **could  not  lawfully  make,"  or  having 
made,  be  compelled  by  law  to  perform.  Morawetz  on  Corp. 
rule  8,  p.  84;  Davis  v.  Old  Colony  R.  Co.,  131  Mass.  258;  Nellis 
V.  Clark,  4  Hill,  424;  Thomas  v.  Railroad  Co.,  101  U.  S.  71; 
New  York  State  L.  &  T.  Co.  v.  Helmea,  77  N.  Y.  64.  We  find 
no  error  in  the  record,  and  the  judgment  of  the  district  court  is 
therefore  afiirmed. 

All  the  judges  concurring. 


BURDICK   V.    HaGGART. 

1.  New  trial— misconduct  of  counsel— discretion  of  trial  court. 

The  granting  or  refusings  a  new  trial  on  account  of  misconduct  of 
counsel  during  the  trial  is  largely  a  matter  of  discretion  on  the  part  of 
the  trial  judge;  and  an  order  refusing  a  now  trial  in  each  case  will  not 
be  disturbed  unless  it  clearly  appears  that  the  trial  court  hab  abused 
its  discretion. 

2.  Application  of  rule. 

When  it  is  not  evident  that  misconduct  of  counsel  either  prevented 
appellant  from  having  a  fair  trial,  or  influenced  the  jury  to  find  a  ver- 
dict against  him  contrary  to  the  real  weight  of  the  evidence;  nor  any 
well  founded  or  satisfactory  inference  that  such  was  or  might  have  been 
its  effect,  there  was  no  error  in  refusing  a  new  trial. 

3.  Prejudicial  error— excluding    or    receiving  evidence— true 

test 

Error  in  excluding  legal  evidence  or  admitting  legal  evidence,  is 
not  of  itself  sufficient  ground  for  reversal.  It  must  appear,  or  the  pre- 
sumption be  strong,  that  appellant  was  prejudiced  thereby.  The  true 
test  is:  ignoring  the  illegal  evidence  (ulmitted,  and  considering  *the 
legal  evidence  excluded,  would  there  still  be  good  ground  for  the  ver- 
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difit  fut  rendorcMl;  or  could  the  jury  have  arrived  fairly  at  a  verdict 
wholly  or  In  jwirt  fiivorablo  to  appellant.    Church,  J.,  disseuling. 

F\Uh\  February  16,  1885. 

Appoal  from  tho  district  court  of  Cass  county. 

No  bri(ifH  on  fllc^ 

JuH,  a;.  Hoblrmm,  for  appellant. 

Miller  S  (Jrecn,  for  respondent. 

Francis,  J.  This  cas«3  comes  before  the  court  on  appeal 
from  th(5  district  court  in  and  for  tJie  Third  judicial  district, 
county  of  Cass,  and  involves  the  ownership  of  a  span  of  horses 
loviod  ui>on  and  taken  by  tlie  respondent,  sheriff  of  said  county 
of  Cass,  under  and  by  virtue  of  a  writ  of  attachment.  The  first 
errbr  assi^nod  by  tho  appellant  is  the  refusal  to  grant  a  new  trial. 
The  motion  for  now  trial  was  based  upon  alleged  misconduct  of  the 
counsel  for  respondent  in  making  repeated  and  persistent  offers 
of  incomiK>tont  apd  irrelevant  testimony,  containing  insinua- 
tions and  charges  prejudicial  to  appellant,  and  in  making  slan- 
derous statements  concerning  appellant,  in  his  argument  before 
the  jury »  of  which  there  was  no  evidence,  and  in  continuously  urg- 
ing the  appellant*s  alleged  domestic  infelicity  and  sexual  rela- 
tions as  proof  against  his  title  to  the  team  in  question  in  the  case. 
And  it  is  claimed  that  appellant  was  thus  denied  a  fair  trial. 
Tho  gnuiting  or  ivfusing  a  new  trial  certainly  under  such  cir- 
cumstances, is  largely  a  matter  of  discretion  on  the  part  of 
the  trial  judge  to  whom  the  application  is  made,  and  who,  as 
an  actual  participant  in  and  observer  of  the  matters  and 
events  u[k>u  which  the  motion  is  based,  is  familiar  with 
their  form,  substance,  extent  and  situation;  and  his  action  in 
refusing  a  new  trial  will  not  be  disturbed  by  this  court,  un- 
less it  clearly  appears  that  by  such  refusal  some  acknowledged 
and  vital  legal  principal  has  boon  ignored  or  violated,  to  the 
prejudice  of  the  party  claiming  to  bo  aggrieved,  and  mani- 
fest injustice  has  thorv^by  resulto«^. 

If  the  aj^pollant,  at  tho  hearing  in  tho  district  ci>urt.  was 
prpvotit*:M.l  fnun  haviriir  a  f-iir  trial,  or  if  any  of  his  rights  at 
issue  Lu  :ho  trial  wore  projidicod  by  tlio  misconduct  of  rvspoad- 
eut's  counsel,  (oiihor  in  repeated  or  i.>orsisteut  offers  of  incom- 
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petent  and  irrelevant  testimony,  containing  insinuations  and 
charges  pi  ejudicial  to  appellant,  or  in  slanderous  statements 
made  in  addressing  the  jury, )  or  if  such  misconduct  prompted 
or  influenced  the  jury  to  render  a  verdict  not  warranted  by  the 
evidence  in  the  case,  or  a  verdict  against  the  appellant  which 
they  presumably  would  or  could  not  reasonably  have  rendered 
had  there  been  no  such  misconduct,  then  a  new  trial  should 
have  been  granted.  If  we  blot  from  the  case  all  the  alleged 
misconduct  of  respondent's  counsel,  both  as  to  testimony  offered 
and  statements  made  in  argument,  the  verdict  found  by  the 
jury  would  still  be  warranted  by  the  evidence,  in  the  exercise 
of  sound  reason,  just  discrimination,  and  fair  judgment.  If, 
then,  in  the  absence  of  such  alleged  misconduct  the  jury  would 
have  been  justified  in  rendering  the  verdict  against  the  appel- 
lant found  in  this  case,  it  cannot  well  be  argued  that  the  same 
verdict,  arrived  at  in  the  presence  of  such  alleged  misconduct, 
should  be  set  aside  because  of  such  misconduct.  It  is  not  evi- 
dent  that  the  said  misconduct  of  respondent's  counsel  either 
prevented  the  appellant  from  having  a  fair  trial,  or  influenced 
the  jury  to  find  a  verdict  against  him  contrary  to  the  weight  of 
the  real  evidence  submitted  before  them;  neither  >is  there  any 
well  founded  or  satisfactory  inference  that  such  was  or  might 
have  been  its  effect,  and  there  was  no  error  in  the  refusal  of 
the  district  judge  to  grant  a  new  trial. 

In  announcing  this  conclusion  we  are  not  to  be  taken  as,  in 
any  sense,  excusing  or  indorsing  any  misconduct,  either  in  act 
or  utterance,  of  the  counsel  for  respondent.  In  the  trial  of  a 
cau^e  it  is  always  incumbent  upon  counsel,  as  it  is  upon  the 
court,  as  the  representatives  of  a  noble  prof ession,  to  exemplify 
those  principles  of  true  courtesy,  professional  honor,  and  dig- 
nified manliness  which,  in  their  frequent  and  prevalent  exercise, 
by  court  and  bar,  for  many  generations,  have  given  to  the  law 
and  its  administration  continued  stability  and  usefulness, 
and  adorned  the  forum  of  justice  with  their  spirit  and 
grace.  A  court  is,  in  a  peculiar  sense,  the  guardian  of  all  liti- 
gants who  enter  its  precincts  for  judgment,  and,  having  regard 
to  the  varied  differences  in   the   temperament,    education,    ex- 
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perience,  refinement,  and  sensibility  of  practitioners,  should 
exercise  care  and  authority  to  prevent  the  license  by  long  usage 
accorded  to  counsel,  for  the  very  purpose  of  the  better  defense 
of  the  rights  of  their  clients,  from  being  improperly  used  as  an 
assaulting  weapon  to  prejudice,  impair,  or  destroy  those  of  the 
opposite  party,  or  as  the  means  of  a  departure  from  the  ancient, 
well-defined,  and  plainly  recognized  lines  and  regulations  estab- 
lished and  governing  in  the  arena  provided  for  combats  in  law. 
And  the  court  should  not  wait  to  see  the  effect  of  such  an  as- 
sault or  departure,  but  should  promptly  arrest  any  attempt  to 
seriously  disregard  those  rules  of  legal  procedure  and  decorum 
at  least  as  old  as  this  license  accorded  to  counsel. 

The  reasoning  we  have  applied  to  the  first  assignment  of 
error  also  covers  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  and  ninth  assignments  of  error,  which  relate  to  rulings 
of  the  court,  during  the  trial,  in  admitting  or  excluding  evi- 
dence. Error  in  excluding  legal  evidence,  or  in  admitting* 
illegal  is  not  of  itself  sufficient  ground  for  reversal.  It  must 
either  actually  appear,  or  the  presumption  must  be  strong,  that 
the  party  seeking  a  reversal  suffered  or  was  injured  or  preju- 
diced by  reason  of  the  error  complained  of  in  some  substantial 
interest  or  right  involved  in  the  issue  raised  or  covered  by  the 
pleadings  in  the  action  or  proceeding.  The  true  test  is,  ignor- 
ing the  alleged  illegal  evidence  admitted,  and  admitting  the 
alleged  legal  evidence  excluded,  would  there  still  be  good 
ground  for  the  verdict  as  rendered,  or  could  the  jury  have  fairly- 
arrived  at  not  only  a  different  verdict,  but  one  in  favor,  in 
whole  or  in  part,  of  the  party  asking  reversal?  If,  upon  ignor- 
ing the  admitted  evidence  claimed  to  be  illegal,  and  admitting 
the  excluded  evidence  asserted  to  be  legal,  it  appears  that  the 
jury  could  not  have  reasonably  found  the  verdict  complained 
of,  nor  any  verdict  in  favor  of  the  respondent,  or  that  they 
should,  or  properly  might,  have  found  a  verdict  for  the  party 
assigning  error,  then  the  question  of  the  legality  or  illegality 
of  the  evidence  so  admitted  or  excluded  becomes  material  and 
should  be  determined.  Applying  this  test  to  the  present  case, 
it  is  not  necessary  to  determine  which,   if  any,    of  the  eight 
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alleged  errors  just  referred  to  are  well  assigned  in  law;  for, 
even  admitting  them  all  to  be  well  assigned,  it  is  apparent  that 
they  would  not  be  good  ground  for  the  setting  aside  of  the  ver- 
dict, or  the  reversal  of  the  judgment  entered  upon  it. 

The  tenth  and  last  assignment  of  error  includes  cert^^in 
portions  of  the  charge  of  the  court  excepted  to  by  the  appel- 
lant. Upon  reading  the  charge,  and  considering  it  in  connec- 
tion with  the  entire  case,  we  are  unable  to  find  error  in  it  for 
any  of  the  reasons  set  forth  in  said  tenth  and  last  assignment 
of  error. 

The  judgment  of  the  district  court  should  be  affirmed. 

Church,  J.,  dissenting.  My  confidence  in  the  fairness  and 
good  judgment  of  the  learned  judge  before  whom  this  cause 
was  tried  is  such  that  I  concur  with  the  court  in  its  disposition 
of  the  first  branch  of  this  case,  although  I  confess  that  there 
is  much  in  the  matter  complained  of  which  it  is  difficult  to  excuse 
or  overlook  even  in  this  court.  I  must  dissent,  however,  from  the 
views  expressed  by  the  court  in  relation  to  the  errors  assigned 
in  the  exclusion  of  kgal  evidence  and  the  admission  of  ellegal 
evidence.  It  is  doubtless  true,  as  declared  by  the  court,  that 
such  errors  are  not  in  themselves  sufficient  ground  for  reversal. 
But  the  court  further  says:  **It  must  either  actually  appear, 
or  the  presumption  must  be  strong,  that  the  party  seeking  a 
reversal  suffered,  or  was  injured  or  prejudiced,  by  reason  of 
the  error  complained  of,  in  some  substantial  interest  or  right 
involved  in  the  issue  raised  or  covered  by  the  pleadings  in  the 
action.''  *'The  true  test  is,  ignoring  the  alleged  illegal  evi- 
dence admitted,  and  admitting  the  alleged  legal  evidence  ex- 
cluded, would  there  still  be  good  ground  for  the  verdict  as  ren- 
dered, or  could  the  jury  have  fairly  arrived  at  not  only  a  differ- 
ent verdict,  but  one  in  favor,  in  whole  or  in  part,  of  the  party 
seeking  reversal?" 

The  rule  thus  laid  down  is  open  to  at  least  two  serious  ob- 
jections. In  the  first  place,  it  is  indefinite  and  uncertain.  The 
test  proposed  in  the  last  clause,  '*Could  the  jury  have  fairly 
arrived  at  a  different  verdict?"  is  far  more  restrictive  than  that 
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proposed  in  the  previous  clause,  ''Would  there  still  be  good 
ground  for  the  verdict  as  rendered?"  The  word  * 'fairly"  I  take 
to  mean  "reasonably,"  and  I  think  it  would  be  properly  held 
that  if,  under  the  given  circumstances,  the  jury  could  not  rea- 
sonably have  found  a  different  verdict,  a  new  trial  ought  not  to 
be  granted;  because,  under  such  circumstances,  an  adverse  ver- 
dict would  be  at  once  set  aside  by  the  court,  if,  indeed,  the 
court,  in  a  case  presenting  such  features,  would  consider  it 
necessary  to  submit  the  matter  to  the  jury  at  all.  But  the  test 
•  proposed  in  the  previous  clause  is  an  essentially  different  one. 
Under  the  given  circumstances,  there  might  stilL  in  the  judg- 
ment of  i^is  court,  "be  good  ground  for  the  verdict  as  ren- 
dered;" but  that  is  not  the  question.  The  very  terms  of  the 
proposition  imply  that  the  question  before  the  jury  was  one  of 
doubt;  and  in  such  cases  the  jury  are  the  sole  judges  of  ,the 
weight  to  be  given  to  the  evidence.  The  court  has  no  right  to 
speculate  upon  its  probable  effect  in  a  doubtful  case. 

Thus  we  see  that  the  rule  as  laid  down  by  the  court  affords 
no  certain  ground  to  stand  upon.  It  proposes  a  double  test, 
the  terms  of  which  are  inconsistent.  But,  again,  the  whole  ef- 
fect of  the  rule,  as  thus  declared,  is  to  throw  the  burden  upon 
the  wrong  party.  The  court  say  it  must  actually  appear,  or 
the  presumption  must  be  strong,  that  the  applicant  was  pre- 
judiced by  the  error  complained  of.  It  is  true  that  error  will 
never  be  presumed,  but  I  think  the  rule  is  well  established,  by 
the  clear  weight  of  modern  authority,  that  where  error  in  the 
admission  and  especially  in  the  exclusion  of  evidence  in  the 
course  of  a  jury  trial  is  shown,  prejudice  to  the  party  aggrieved 
will  be  presumed,  and  that  it  lies  with  the  respondent,  in  such 
case,  to  show  clearly  that  no  injury  resulted  from  the  error. 
Jackson  v.  Feather  River  W.  Co.  14  Cal.  18;  Starbird  v.  Bar- 
rows, 43  N.  Y.  200;  Baird  v.  Gellette,  47  N.  Y.  186;  Foote  v. 
Beecher,  78  N.  Y.  155;  Campau  v.  Traub,  27  Mich,  215;  Cop- 
page  V.  Com.  3  Bush.  532. 

It  is  unnecessary  to  consider  here  the  question  whether  the 
rule  would  be  different  in  cases  tried  by  the  court  without  a 
jury.     In  the  case  of  Thorndike  v.  City  of  Boston,  1  Mete  242, 
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249,  Chief  Justice  Shaw,  after  a  careful  and  instructive  con- 
sideration of  the  master,  deduces  the  following  rule:     **Where 
evidence  has  been  improperly  received  or  rejectee^,   and  the 
verdict  is  found  against  the  party  taking  the  exception,  and  a 
motion  for  a  new  trial  is  made  on  that  ground,  such  motion  will 
not  be  granted  if  the  court  can  see  plainly  from  the  whole  evi- 
dence that,  independently  of  the  evidence  received  or  rejected,  the  evi- 
dence in  support  of  the  verdict  sq  decidedly  preponderates  that 
a  verdict  the  other  way  would  be  set  aside  as  against  evidence. " 
I  have  italicized  certain  words  in  the  above  citation  for  the  pur- 
pose of  calling  attention  to  what  would  seem  an  inadvertence 
in  the  statement  of  the  rule.     Surely,  that  learned  judge  did 
not  intend  to  declare  that  the  preponderance  of  the  evidence 
was  to  be  determined  independently  of  evidence  improperly  re- 
jected; for,  obviously,  such  evidence,  if  admitted,  might  have 
overwhelmingly  turned  the  scale.     It  should  be  remarked  that 
the  error  aligned  in  that  case  was  upon  the  admission  and  not 
the  rejection  of  evidence,   which  may  account  for  the  inad- 
vertence.    Doubtless  we  may  substitute  for  the  words  in  ital- 
ics the  following  words"  employed  by  Judge  Shaw  earlier  in 
the  same  opinion,    viz.,    '^rejecting  the  incompetent  evidence 
which  had  been  admitted,  and  adding  the  competent  evidence 
which  had  been  rejected."    Thus  modified,  it  seems  to  me,  the 
rule  as  stated  by  the  supreme  court  of  Massachusetts  is  the  log 
ical,  consistent,  and  safe  one. 

It  is  not  essential  to  my  present  purpose,  nor  would  it  be 
profitable,  to  enter  into  a  consideration  of  the  various  items  of 
evidence,  upon  the  exclusion  or  admission  of  which  errors  were 
assigned,  since  the  court  have  said  it  was  unnecessary  to  do  so, 
and  have  declared  that  **even  admitting  them  (the  errors)  all 
to  be  well  assigned,  it  is  apparent  that  they  would  not  be  good 
ground  for  the  setting  aside  of  the  verdict,  or  the  reversal  of 
the  judgment  entered  upon  it. "  But  I  must  be  permitted  to 
say  that  that  which  is  thus  declared  to  be  apparent  to  the  court 
(and  this  is  all  they  have  said  upon  that  subject)  is  by  no  means 
apparent  to  me,  even  under  the  rule  so  favorable  to  the  respond- 
ent, which  I  have  already  criticised. 
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The  question  at  issue  was  the  ownership  of  certain  personal 
property.     That  this  question  was  involved  in  much  doubt  is 
evident  from  the  charge  of  the  court  to  the  jury,  in  which  we 
fiind  frequently  repeated  observations  of  this  character:     ''This 
question  is  in  such  a  situation  that  it  will  trouble  you  some, 
perhaps,  to  determine  it."     * 'Possession  of  personal  property 
by  a  person  is  evidence  of  title  in  that  person;  but  in  this  case 
*    *    *    the  relations  which  they  sustained  to  each  other  *  *  * 
was  such  that  it  will  be  somewhat  difficult  to  determine  that 
question.''     "Now,  the  case  has  been  contested  pretty  strongly 
here  on  both  sides,  and  it  is  a  pretty  nice  question,    and  you 
must  consider  it  carefully  upon  all  the  evidence."    Indeed,   it 
may  fairly  be  said  that  in  almost  every  sentence  of  the  charge 
there  is  some  declaration  of  or  allusion  to  the  difficulties  pre- 
sented by  this  question.     Yet  it  was  to  this  precise  question 
that  the  evidence  referred  to  related.     Some  of  the  evidence 
excluded  was  directly  to  the  point  that  plaintiff  own^d  the  team, 
possessed  it,  and  exercised  exclusive  acts  of  ownership  of  it, 
and   that  the  judgment  debtor,    whom  defendant  sought  to 
charge  with  the  ownership,  never  claimed  to  own  it.     On   the 
other  hand,  evidence  was  admitted  of  declarations  by  the  judg- 
ment debtor,  which  so  far  as  they  showed  anything,   tended  to 
establish  his  ownership.     On  both  of  these  points  the  court  be- 
low clearly  erred;  and  I  think  it  equally  clear  that  the  errors 
tended  materially  to  the  prejudice  of  the  plaintiff.     For  these 
reasons  the  judgment  should  be  reversed,  and  a  new   trial  or- 
dered. 


Hawke  v.  Deffebach. 

1.  The  decision  of  the  secretary  of  the  interior. 

Establishes  a  presumptive  right  to  land. 

2.  Patent  for  land— presumption  from. 

A  patent  from  the  government  for  land  is  evidence  of  a  perfect 
right  established  by  the  final  adjudication  of  the  tribunal  ere<*.tcd  for 
the  special  purpose,  and  carries  with  it  the  presumption  that  every 
requisite  prescribed  by  law  for  the  acquisition  of  the  title  has  been  duly 
performed. 
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3.  Same— FOR  mineral  lands— conveys  fee  simple  title. 

A  ^latent  for  mineral  lands  conveys  to  the  patentee  the  common 
law  right  to  the  exclusive  possession  and  full  enjoyment  of  the  surface 
and  all  below  it,  as  well  as  the  right  to  pursue  a  vein  beyond  the  verti- 
cal side  lines  of  the  surface  location. 

4.  Townsite  act— construction  of  sec.  2386. 

Section  2386  if  the  Hev.  Stats.,  having  been  enacted  at  a  time  when 
no  provisions  of  law  existed  for  acquiriug  title  to  mineral  lands,  was 
merely  precautionary,  to  protect  any  possessory  mining  rights  which 
might  be  found  to  exist,  within  any  townsite  under  local  mining  cus- 
toms and  regulations  then  recognized  by  the  government. 

5.  Townsite  law— mineral  lands. 

No  title  can  be  acquired  under  the  provisions  of  the  townsite  law, 
to  lands  known  to  be  valuable  for  minerals. 

6.  Minerals— surface    proprietorship— no   statute   authorizing 

SEPARATE  conveyance  OF. 

There  is  no  law  of  congress  under  which  the  surface  proprietorship 
of  mineral  lands  can  be  conveyed  to  one  person,  and  the  minerals 
therein  contained  to  another. 

7.  Occupying  claimants— valuable  improvements— good  faith. 

An  occupant  of  land  in  good  faith,  is  one  who  supposes  himself  to 
be  the  true  proprietor  of  the  land,  and  who  is  ignorant  that  his  title  is 
contested  by  some  other  person  claiming  a  better  right  to  it. 

8.  Query. 

Whether  the  claim  of  one  who  concedes  the  right  of  another  to 
enter  upon  and  remove  minerals  from  land  in  his  possession,  possesses 
the  adverse  character  contemplated  by  the  statute  for  the  benefit  of 
occupying  claimants. 

9.  Occupying  qlaimants— erection  of  improvements— with  notice 

— CANNOT  recover. 

Where  defendant  purchased  the  land  in  controversy  with  full  no- 
tice of  plaintiff ^R  claim  thereto  under  the  mining  law,  and  that  plaintiff 
was  making  improvements  thereon  necessary  to  acquire  title  thereto 
under  such  mining  laws,  defendant  could  not  thereafter  erect  valuable 
improvements  "in  good  faith,"  so  as  to  entitle  him  to  recover  the  value 
thereof. 

Filed  February  16,  1885. 

Appeal  from  th'e  district  court  of  Lawrence  county. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Church,  J.  These  cases,  with  the  one  following,  [Pierce 
v.  Sparks,  post^  ]  are  typical  of  a  series  of  cases  involving  the 
title  to  a  large  amount  of  valuable  property  in  the  mining 
towns  of  the  Black  Hills.  The  two  now  under  consideration 
present  the  same  essential  conditions,  and  will  be  so  treated; 
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the  facts  hereinafter  given  being  those  especially  pertaining  to 
the  one  first  mentioned.  The  case  of  Pierce  v.  Sparks  presents 
some  different  features,  which  will  be  separately  considered. 
The  actions  were  for  ejectment.  The  plaintiff  averred  title  in 
fee-simple  to  lands  embracing  the  premises  in  controversy  by 
virtue  of  a  patent  from  the  United  States  conveying  said  lands 
to  him  as  a  placer  mining  claim.  The  entry  by  defendant  Def- 
febach  is  alleged  to  have  been  made  on  or  about  July  1,  1878, 
with  full  notice  of  plaintiff's  claim,  and  after  service  of  written 
notice  not  to  enter  or  make  any  improvements.  The  answer, 
denying  each  and  every  allegation  of  the  complaint,  except  as 
thereinafter  stated,  set  up — first,  facts,  herein  after  more  partic- 
ularly stated,  under  which  defendant  claims  an  equitable  right 
to  a  decree  that  plaintiff  holds  the  premises  in  trust  for  him; 
praying  specifically  that  he  be  decreed  to  convey  to  the  defend- 
ant said  premises  in  controversy,  excepting  and  reserving  to 
the  plaintiff  in  such  conveyance  the  right  to  mine  and  ex- 
tract the  precious  metals  from  said  premises,  provided  that  in 
so  doing  the  plaintiff  shall  not  materially  injure,  endanger  or 
interfere  with  the  buildings  and  improvements  thereon,  and  the 
necessary  use,  occupation,  and  enjoyment  of  the  premises  by 
defendant.  Second,  the  same  and  additional  facts  by  way  of 
counter  claim,  under  which  it  is  prayed  **that  in  the  event  it 
should  be  determined  that  xhe  plaintiff  is  the  owner  and  entitled 
to  the  possession  of  said  premises,  that  the  separate  value  of 
the  improvements  thereon,  and  also  then  that  the  value  of 
the  land,  aside  from  the  value  of  the  improvements,  be  spe- 
cifically found,  and  that  the  defendant  have  judgment  for  the 
value  of  his  said  improvements." 

The  answer  also  contained  the  usual  prayer  for  further  re- 
lief. To  each  branch  of  these  answers,  which  were  substantially 
the  same  in  both  cases,  general  demurrers  were  filed.  The  de- 
murrers were  sustained,  with  leave  to  answer  over;  but  the  de- 
fendants electing  to  stand  on  the  order  sustaining  the  demur- 
rer, judgments  were  entered  for  the  plaintiff,  in  which, 
by  stipulation  without  prejudice,  the  damages  for  deten- 
tion,   and    for   use   and    occupation,    were    assessed    at    one 
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dollar  each.  From  th^^se  judgments  these  appeals  are  taken. 
Recurring  now  more  specifically  to  the  case  of  Deffebach. 
Upon  the  first  brancji  of  the  case,  in  which  the  main  question 
involved  is  the  title  to  the  premises  in  controversy,  these  facts 
may,  for  the  purpose  of  the  demurrer,  be  considered  as  ad- 
mitted: First.  That  on  February  28,  1877,  the  day  upon 
which  the  treaty  opening  the  Black  Hills  for  settlement  went 
into  effect,  a  considerable  tract  of  land,  embracing  the  premises 
in  question,  was  settled  upon  and  occupied,  by  a  population  of 
some  2,000  people,  for  purposes  of  business  and  trade,  and 
other  municipal  purposes,  and  laid  out  into  lots,  blocks, 
streets,  and  alleys,  comprising  the  town  of  Deadwood, 
and  that  the  premises  in  question,  as  one  of  the  lots  so 
laid  out,  then  were  and  ever  since  have  been  occupied 
and  possessed  for  municipal  purposes  by  the  defendant  or 
those  under  whom  he  claims.  Second.  That  on  November  20, 
1877,  plaintiff  made  application  to  the  United  States  land  office 
at  Deadwood  for  a  patent  for  a  certain  p^  icer  claim,  embracing 
these  premises,  and  that  on  January  3)  1878,  plaintiff  duly  en- 
tered said  lands  at  that  office  for  said  patent,  paid  the  price, 
and  receivM  the  usual  receipt.  Third.  That  plaintiff's  placer 
claim  was  not  located  or  claimed  by  plaintiff  or  any  other  per- 
son until  after  the  selection,  settlement  upon,  and  appropria- 
tion of  the  land  as  aforesaid  for  townsite  purposes.  Fourth. 
That  on  July  29,  1878,  the  said  townsite  of  Deadwood,  embrac- 
ing within  its  limits  the  plaintiff's  placer  claim,  was  entered  at 
th^  same  land  office  by  the  probate  judge  of  Lawrence  county, 
under  the  provisions  of  the  townsite  act  of  1867,  in  trust  for  the 
use  and  benefit  of  the  occupants  thereof,  including  the  defend- 
ant. Fifth.  That  thereafter,  a  controversy  having  arisen  be- 
tween the  plaintiff  [in  common  with  other  persons  similarly  sit- 
uated] and  said  probate  judge,  as  trustee  for  said  townsite  oc- 
cupants, as  to  their  respective  rights  to  a  patent  for  these 
lands,  the  commissioner  of  the  general  land  office,  April  10, 
1879,  ordered  a  hearing  before  the  Deadwood  land  office,  be- 
tween the  parties,  which  hearing  was  restricted  by  the  order  of 
the  commissioner  to  the  single  question  of  the  mineral  or  non- 
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mineral  character  of  the  land,  and  that,  although  the  de- 
fendant and  other  beneficiaries  under  said  trust  offered 
at  the  hearing  to  prove,  and  did  prov^  their  prior  selec- 
tion, use  and  occupation  of  said  land  for  townsite  pur- 
poses, and  no  dispute  was  made  as  to  the  facts  in  this  re- 
spect, yet  the  local  land  officers,  and  subsequently,  upon 
appeal,  the  commissioner,  and  finally  the  secretary  of  the  in- 
terior, excluded  such  proof  from  consideration;  and  having  de- 
termined from  the  evidence  adduced  that  the  land  was  valuable 
for  minerals,  cancelled  the  entry  made  by  the  probate  judge,  in 
so  far  as  it  included  these  lands,  and  granted  a  patent  to  the 
plaintiff,  pursuant  to  his  said  application  and  entry,  which  pat- 
ent was  issued  January  31,  1882. 

It  was  held' by  the  learned  secretary  under  whose  decision 
the  patent  issued,  that,  it  having  been  established  that 
these  lands  were  valuable  for  mineral^,  being  placers,  they 
**were  not  subject  to  townsite  entry;  and  to  that  extent" — that 
is,  to  the  extent  that  it  embraced  such  lands, — **the  townsite 
entry  of  Deadwood  should  be  cancelled;"  and,  further,  that  the 
surface  being  absolutely  required  for  the  full  enjoyment  of  the 
lands  by  either  placer  or  townsite  owners,  it  is  not  competent 
to  insert  clauses  of  reservation  in  the  townsite  or  mineral  pat 
ents.  This  last  ruling  was  made  in  response  to  a  claim  made 
on  behalf  of  the  townsite  occupants,  that,  instead  of  cancelling 
any  part  of  the  townsite  entry,  a  patent  should  be  issued  for  the 
whole,  containing  a  reservation  protecting  ''valid  mining  claims 
and  possessions,"  and  that  patents  should  be  issued  to  the 
plaintiffs  and  other  mineral  claimants,  containing  reservations 
or  exceptions  protecting  the  surf  ace  proprietorship  of  the  town- 
site  occupants.  If  this  decision  was  correct,  it  disposes  of  that 
branch  of  the  case  now  under  consideration. 

This  determination  presumptively  establishes  plaintiff's 
right  to  the  ground  in  controversy,  and,  unless  it  appears  from 
the  facts  averred  in  the  answer  that  the  land  department,  in 
granting  that  patent,  committed  some  error  of  law,  whereby 
the  defendant's  rights  were  prejudiced,  that  presumption  is 
conclusive.     The  patent  is  evidence  of  a  perfected  right  estab- 
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lished  by  the  final  adjudication  of  the  tribunal  erected  for  the 
special  purpose,  and  carries  with  it  the  presumption  that  every 
requisite  prescribed  by  law  for  the  acquisition  of  title  has. been 
duly  performed.  Smelting  Co.  v.  Kemp,  104  U.  S.  636;  Steel 
V.  Smelting  Co. ,  106  U.  S.  447,  and  cases  cited. 

It  will  be  observed,  as  implied  in  this  proposition,  that,  in 
order  to  avail  himself  of  any  error  which  may  have  been  com- 
mitted by  the  department,  the  defendant  must  show  some  legal 
or  equitable  right  in  himself;  such  that  if  the  error  should  be 
corrected  he  would  be  entitled  to  the  land  in  controversy. 
Cases  above  cit^d;  also,  Johnson  v.  Towsley,  13  Wall.  72. 
Such  an  error,  the  defendant  claims,  was  committed  by  the  de- 
partment in  restricting  the  hearing,  upon  the  controversy 
above  referred  to,  to  the  question  of  the  mineral  or  non  mineral 
character  of  the  land,  an^  in  ignoring  the  proof  submitted  of 
the  prior  occupancy  of  the  premises  for  townsite  purposes;  and 
the  defendant,  therefore,  claims  that  the  plaintiff  should  be  ad- 
judged to  hold  the  premises  as  his  trustee,  and  decreed  to  con- 
vey the  same  to  him  accordingly.  The  propriety  of  this  species 
of  relief,  in  a  proper  case,  may  be  conceded.  It  is  in  accord- 
ance with  the  doctrine  of  numerous  cases  in  the  state  and 
United  States  courts.  Stark  v.  Star,  6  Wall.  418;  Quinby  v. 
Conlan;  104  U.  S.  420.  Its  applicability  to  the  present  case  is 
the  main  ground  of  contention. 

Passing  by,  for  the  present,  the  question  whether  the  de- 
fendant could,  in  this  indirect  way,  acquire  a  title  for  townsite 
purposes,  to  land  not  in  fact  embraced  within  the  limits  of  any 
patented  townsite,  or  whether  the  desired  relief  should  not  be 
sought  in  the  name  of  the  probate  judge  as  trustee  for  all  of 
the  townsite  occupants,  I  proceed  to  consider  the  main  question 
arising  upon  this  demurrer.  The  policy  of  the  government  to 
reserve  from  sale  and  from  the  operation  of  ordinary  grants, 
general  and  special,  its  mineral  lands,  has  been  declared  in  so 
many  statutes,  and  by  so  many  adjudications  of  the  supreme 
court  of  the  United  States,  that  it  is  unnecessary,  at  this  time, 
to  enter  upon. an  extended  review  of  the  history  of  its  legisla- 
tion in  this  regard.     One  or  two  citations  "^yiH  be  sufficient  to 
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show  with  what  emphasis  the  policy  referred  to  has  been  de- 
clared. In  the  case  of  U.  S.  v.  Gratiot,  14  Pet.  538,  decided  in 
1840,  the  court  say:  **It  has  been  the  policy  of  the  govern- 
ment at  all  times,  in  disposing  of  the  public  lands,  to  reserve 
the  mines  for  the  use  of  the  United  States;  and  their  real  value 
cannot  be  ascertained  without  causing  them  to  be  explored  and 
worked  under  proper  regulations."  And  again,  in  the  case  of 
The  Ivanhoe  Mining  Co.  v.  Consolidated  Min.  Co.,  102  U.  8. 
174,  decided  in  1880,  the  court,  after  speaking  of  the  established 
policy  of  the  government  in  respect  of  its  mineral  lands,  say: 
**Congress  enacted,  in  1866,  a  complete  system  for  the  sale  and 
other  regulation  of  its  mineral  lands,  so  totally  different  from 
that  Which  governs  other  public  lands,  as  to  show  thai  it  could 
never  have  been  intended  to  submit  them  to  the  ordinary  laws 
for  disposing  of  the  territory  of  the  United  Stat-es." 

Prior  to  the  year  1866,  although  the  privilege  of  exploring 
the  public  lands  for  mineral  deposits,  and  of  extracting  and  ap- 
propriating the  precious  metals,  had  been  conceded  in  various 
ways  by  the  government,  no  statutory  regulation  of  the  privi- 
lege had  been  adopted,  nor  had  the  government  indicated  any 
general  purpose  to  part  wit  a  its  title  to  mineral  lands  upon 
any  conditions.  In  1866,  however,  a  statute  was  enacted,  (14 
U.  S.  St.  at  Large,  251, )  which,  as  has  already  been  stated  in 
the  decision  of  the  supreme  court  last  quoted,  provided  a  com- 
plete system  for  the  sale  and  other  regulation  of  these  lands. 
The  mineral  lands  of  the  public  domain  were  thereby  declared 
to  be  free  and  open  to  exploration  ar  d  occupation,  under  cer- 
tain conditions  therein  mentioned,  and  provision  was  made 
for  the  issuing  of  patents  to  those  who  might  desire  to  pur- 
chase. This  latter  provision,  in  terms,  applied  only  to  veins  or 
lodes  of  quartz  or  other  rock  in  place.  By  the  amendment  of 
1870,  however,  (16  U.  S.  St.  at  Large,  217,)  the  right  of  pur- 
chase was  extended  to  placer  claims;  and  by  the  act  of  1872, 
entitled,  **An  act  to  promote  the  development  of  the  mining  re- 
sources of  the  United  States/'  (17  U.  S.  St.  at  Large,  91,)  both 
of  the  preceding  acts  were  practically  revised  and  consolidated, 
and  it  was  enacted  that  ''all  valuable  mineral  deposits  in  lands 
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belong^ing  to  the  United  States,  both  surveyed  and  unsurveyed, 
are  hereby  declared  to  be  free  and  open  to  exploration  and  pur- 
chase, and  the  lands  in  which  they  are  found  to  occupation  and 
purchase,"  as'therein  provided;  and  this  is  the  law  as  it  stands 
in  the  Revised  Statutes,  §  2319.  Section  2318,  of  the  Revised 
Statutes  is  as  follows:  **In  all  cases,  lands  valuable  for  min- 
erals shall  be  reserved  from  sale,  except  as  otherwise  expressly 
directed  by  law."  By  Section  2325  it  is  provided  that  *'a  patent 
for  any  land  claimed  and  located  for  valuable  deposits,  may  be 
obtained  in  the  following  manner:  *  *  *  And  [the  appli- 
cant] shall  thereupon  be  entitled  to  a  patent  for  the  land." 

Thus  it  will  be  seen  that  after  providing  that  lands  valu- 
able for  minerals  shall  be  reserved  from  sale,  except  as  other- 
wise expressly  directed  by  law,  and  that  all  valuable  mineral 
deposits  in  public  lands  are  open  to  exploration,  occupation, 
and  purchase  under  regulations  prescribed  by  law,  congress 
proceeds  to  prescribe  how  these  valuable  lands  may  be  occu- 
pied and  purchased,  and  under  what  terms  they  will  be  sold 
and  title  to  them  conveyed  by  the  United  States.  And  it  should 
be  noticed  that  the  patent,  when  issued,  is  for  the  land,  and  it 
conveys  to  the  patentee  not  only  the  common-law  right  to  the 
full  enjoyment  of  the  surface  and  all  below  it,  but  also  the 
right,  in  the  case  of  a  vein,  to  pursue  that  vein  throughout  its 
entire  depth,  even  though  it  may  pass  beyond  the  vertical  side 
lines  of  the  surface  location. 

Such  being  the  law  in  relation  to  mineral  lands,  it  is  con- 
tended by  the  defendent  that  such  lands  are  nevertheless  sub- 
ject to  entry  for  town-site  purposes,  and  that  if  the  town-site 
occupant  has  selected  and  occupied,  for  purposes  of  business 
or  trade,  any  mineral  land  before  it  has  been  located  or  occu- 
pied for  mining  purposes,  he  is  entitled  to  have  it  included  in 
the  town-site  entry,  and  to  receive  a  deed  for  it  from  the  trus- 
tees, and  that,  where  mining  claims  have  been  located  prior  to 
the  actual  entry  of  the  town-site,  patents  should  issue  to  both 
parties,  with  the  respective  reservations  above  indicated,  pro- 
tecting such  mining  claims  and  possession  on  the  one  hand, 
and  the  surface  proprietorship  and  improvements  of  the  town- 
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site  occupants  on  the  other.  These  propositions  are  based  mainly 
upon  the  construction  given  by  defendant  to  Sections  2386  and 
2392  of  the  Revised  Statutes,  which  constitute  part  of  the  present 
chapter  relating  to  town-sites  upon  the  public  la\ids,  although 
not  of  the  law  of  1867  as  first  enacted.  Section  2386  is  as  follows: 
"When  mineral  veins  are  possessed,  which  possession  is  recog- 
nized by  local  authority,  and  to  the  extent  so' possessed  and 
recognized,  the  titles  to  town  lots  1?o  be  acquired  shall  be  sub- 
ject to  such  recognized  possession  and  the  necessary  use  thereof, 
but  nothing  contained  in  this  section  shall  be  so  construed  as 
to  recognize  any  color  of  title  in  possessors  for  mining  purposes 
as  against  the  United  States." 

It  is  argued  by  defendants'  counsel  that  this  section  is  a 
legislative  recognition  of  and  provision  for  cases  where  mineral 
lands  are  embra<5ed  within  the  limits  of  town-sites,  and  that  it 
follows  from  such  recognition  and  provision  that  the  legisla- 
ture did  not  intend  to  reserve  mineral  lands  from  town-site  en- 
try, but  only  to  protect  existing  possessory  rights  of  miners  in 
vein  or  lode  claims.  This  argument  is  doubtless  based  upon, 
and  derives  some  support  from,  a  decision  of  the  honorable  sec- 
retary of  the  interior,  of  June  6,  1876,  in  the  case  of  the  Town- 
site  of  Central  City,  Colorado,  v.  Mineral  Claimants,  to  the 
effect  that  the  mineral  and  town  site  laws,  referring  to  Section 
2386,  permit  town-site  entries  overlaying  lode  claims,  and  that 
a  surface  proprietorship  by  the  town  is  compatible  with  an  ad- 
verse ownership  of  veins  of  ore  beneath.  In  accordance  with 
this  decision,  patents  for  vein  or  lode  claims  within  the  limits 
of  town-sites  have  been  and  are  issued,  with  a  clause  excepting 
and  excluding  all  town-property  rights  upon  the  surface,  and 
all  houses,  buildings,  structures,  lots,  blocks,  streets,  alleys, 
or  other  municipal  improvements  on  the  surface,  not  belonging 
to  the  patentees,  and  all  rights  necessary  or  proper  to  the  oc- 
cupation, possession,  and  enjoyment  of  the  same;  and  town- 
site  patents  are  issued  embracing  the  same  land,  with  the 
reservation  of  mining  rights  above  referred  to.  In  other  words, 
as  it  seems  tome,  a  precautionary  enactment,  obviously  designed 
for  the  protection  of  the  miner  in  pursuance  of  the  then  already 
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well-defined  policy  of  the  government  to  encourage  the  devel- 
opment of  its  mineral  resources,  is  so  construed  as  not  only  to 
deprive  the  miner  of  some  of  the  most  valuable  rights  and 
privileges  expressly  secured  to  him  by  other  statutes,  but  to 
confer  upon  the  townsite  occupants  rights  and  privileges,  from 
which  by  other  statutes  they  are  expressly  excluded;  for  this 
land,  being  **valuable  for  minerals,''  is  by  the  statute  reserved 
from  sale  unless  expressly  directed  by  law.  Not  only  the  min- 
eral deposit,  but  the  land  itself,  is  so  reserved,  and  is  open  to 
exploration,  occupation,  and  purchase  by  the  miner.  A  price 
is  fixed  for  the  land  much  beyond  that  demanded  for  town-site 
lands,  which  may  be  entered  at  the  minimum  price,  and  the 
patent  which  the  law  provides  conveys  the  land  in  fee. 

Moreover,  it  is  expressly  provided  by  Section  2322  that  the 
locators  of  mining  claims  shall  have  the  exclusive  right  of  pos- 
session and  enjoyment  of  all  the  surface  included  within  the 
lines  of  their  locations.  And  surely  it  cannot  be  contended 
that  one  who  purchases  and  receives  the  patent  of  the  United 
States  for  his  mining  claim,  acquires  by  that  deed  rights  less 
extensive  than  those  which  he  has  theretofore  held  by  mere  lo- 
cation and  occupation.  A  sale  is  as  much  prohibited  by  law  of 
congress,  when  to  allow  it  would  defeat  the  object  of  that  law, 
as  though  the  inhibition  were,  in  direct  terms,  declared.  Shep- 
ley  V.  Cowan,  91  U.  S.  386. 

I  know  of  no  rule  of  construction  which  would  give  to  this 
Section  2386  the  effect  claimed  for  it,  or  disclose  in  it  any  pur- 
pose to  permit  town-site  entry  upon  known  mineral  lands. 
On  the  other  hand,  I  think  the  construction  insisted  upon  by 
the  defendants  opposed  to  the  letter  and  whole  spirit  of  the 
laws  relating  to  the  disposal  of  the  mineral  lands  of  the  United 
States.  The  case  of  U.  S.  v.  Gear,  3  How.  120,  is  instructive 
upon  this  point.  By  the  act  of  1807  it  was  provided  that  the 
several  lead  mines  in  Indiana  should  be  reserved  for  the  future 
disposal  of  the  United  States,  and  any  grant  which  might  there- 
after be  made  for  a  tract  of  land  containing  a  lead  mine,  which 
had  been  discovered  previous  to  the  purchase  of  such  tract  from 
the  United  States,  should  be  considered  fraudulent  and  null. 
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By  another  act,  passed  in  1834,  authority  was  given  to  the  pres- 
ident to  cause  to  be  offered  for  sale  all  the  lands  lying  in  cer- 
tain land  districts,  (within  the  former  Territory  of  Indiana,) 
reserving  only  Section  16  in  each  township,  with  certain  other 
specified  reservations,  and  concluding  with  the  words,  '  'any 
law  of  congress  heretofore  existing  to  the  country  notwith- 
standing." 

It  was  contended  by  the  defer  dan  t  that,  as  certain  reserva- 
tions were  made  in  the  statute  of  1834,  lead  mines  not  being 
among  them,  and  as  the  act  contained  a  general  disaffirmance 
of  all  previous  conflicting  acts,  lands  containing  lead  mines 
were  open  for  entry.  But  the  court  say:  **The  reservations 
in  the  fourth  section  of  the  act  of  1834  are  limitations  upon  the 
authority  to  sell,  and  not  an  enlargement  of  the  general  power 
of  the  president  to  sell  lands  which  by  law  he  never  had  a 
power  to  sell,  which  have  always  been  prohibited  from  being 
sold,  and  which  hever  have  been  sold,  except  under  the  authority 
of  some  special  statute."  * 'Authority,  then,  to  sell  all  lands  in 
these  districts,  though  coupled  with  the  concluding  words  of 
the  fourth  section,  can  only  mean  all  lands  not  prohibited  by 
law  from  being  sold,  or  which  have  been  reserved  from  sale  by 
force  of  law.''  And,  again,  after  stating  that  these  two  stat- 
utes did  not  present  a  case  where  the  latter  act  must  be  held  to 
modify  or  repeal  the  earlier,  the  court  proceeds  as  follows:  ''The 
rule  is  that  a  perpetual  statute,  (which  all  statutes  are  unless 
limited  to  a  particular  time,)  until  repealed  by  an  act  profess- 
ing to  repeal  it,  or  by  a  clause  or  section  of  another  act,  di- 
rectly bearing  in  terms  upon  the  particulur  matter  of  the  first 
act,  notwithstanding  an  implication  to  the  contrary  may  be 
raised  by  a  general  law  which  embraces  the  subject  matter, 
is  considered  still  to  be  the  law  in  force  as  to  the  particulars  of 
the  subject-matter  legislated  upon.'' 

Perhaps  the  pertinency  of  the  foregoing  observations  to 
the  case  at  bar  may  be  somewhat  more  apparent  when  we  con- 
sider the  circumstances  under  which  Section  2386  was  enacted. 
It  is  true  that  it  now  forms  a  part  of  the  entire  system  of  laws 
designated  as  the  Revised  Statutes,  approved  June  22,  1874,  of 
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which  the  laws  hereinabove  cited,  relating  to  the  disposition  of 
mineral  lands,  are  also  a  part;  and  this  fact  alone  may  be  con- 
sidered to  forbid  the  idea  that  this  section  was  intended  to  ope- 
rate as  a  removal  or  modification  of  the  limitations  imposed  by 
those  laws  upon  the  sale  of  mineral  lands.  But  I  think  we  are 
not  precluded  from  an  examination  of  the  original  statute,  and 
ascertaining  from  it,  if  possible,  its  primary  purpose.  McDon- 
Donald  v.  Hovey,  110  U.  S.  619.  This  section  was  first  enacted 
as  the  concluding  proviso  of  an  act  approved  March  3,  1865, 
(13  U.  S.  St.  at  Large,  529, )  supplemental  to  an  act  approved 
July  1,  1864,  for  the  disposal  of  coal  lands  and  town  property 
in  the  public  domain.  The  act  of  1864,  (Id.  343,)  among  other 
things,  provided  that  upon  the  establishment  of  a  town  upon 
the  public  lands  in  the  manner  therein  prescribed,  it  should  be 
lawful  for  the  president  to  cause  the  lots  to  be  offered  at  pub- 
lic sale  to  the  highest  bidder,  subject  to  a  minimum  price  of  $10 
per  lot,  and  that  such  lots  as  might  not  be  disposed  of  at  such 
sale  should  thereafter  be  liable  to  private  entry.  The  supple- 
mental act  contained  some  further  provisions  as  to  the  price  of 
such  lots,  and  concluded  with  a  proviso  in  the  words  which 
now  constitute  Section  2386. 

It  seems  clear,  therefore,  in  the  first  place,  that  this  sec- 
tion applies  only  to  town  lots  acquired  under  the  provisions  of 
the  preceding  sections  of  this  chapter,  comprising  the  acts  of 
1864  and  1865,  just  referred  to.  See  McDonald  v.  Hovey,  supra. 
And  in  view  of  the  fact  that  at  the  time  the  section  was  first 
enacted  no  provision  whatever  had  been  made  for  the  acquisi- 
tion of  title  to  mineral  lands,  nor  had  there  been  any  statutory 
regulation  of  the  possessory  rights  of  miners,  I  think  it  equally 
clear  that  the  purpose  of  this  section  was  precautionary,  to 
protect  any  mining  rights  which  might  be  found  to  exist  within 
any  such  town-site  under  these  local  customs  and  regulations, 
which  have  been  frequently  recognized  by  the  government. 
If  it  be  asked  why  congress  did  not  then  expressly  prohibit 
the  acquisition  of  title  to  mineral  lands  under  the  provisions  of 
that  act,  it  may  be  answered,  for  the  same  reason,  that  the  act 
of  1834,  above  referred  to,   contained  no  such  prohibition, — 
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cone  wa»  iif:!rr«w»ary.  The  president  was  authorized  to  cause 
these  Iota  to  be  o^ered  for  ?»a>.  atd  it  was  not  to  be  supposed 
thai  he  wojild  offer  for  sale,  as  town  lots,  acy  lauds  known  to 
be  valaable  for  m:DeraLs.  id  opposition  to  the  well-established 
\ifii\f:y  of  the  ^^remmeDt:  yet  ma!iy  oases  might  arise  to  call 
into  ofjerat;on  the  provisions  of  this  section:  for  instance,  land 
mig'ht  b^f  claimed  as  non-mineral  which  was  actually  in  pos- 
8e$^ion  of  a  miner:  or  a  miner's  claim,  located  and  worked  in 
accordance  with  local  customs  and  regulations,  mi^ht  embrace 
more  of  the  surface  than  the  claimants  of  the  townsite  should 
deem  necessary;  or  the  miner,  in  pursuit  of  his  vein  or  lode, 
mig'ht  find  it  extending  beyond  the  surface  lines  of  his  claim, 
and  under  the  surface  of  an  adjoining  town  lot  In  all  such 
ca^es  the  possessory  rights  of  the  miner  would  be  protected  by 
this  statute;  and  in  this  connection  it  is  significant  that  by  Sec- 
tion 2  of  the  act  of  1S66,  (14U.  St,  at  Lai^e,  251.)  it  is  ex- 
I^ressly  provided  that  land  adjoining  any  lode  claim  shall  be 
sold  subject  to  this  condition. 

I  can  find  no  warrant  whatever  in  this  section  for  the  claim 
of  the  defendant,  that  lands  known  to  contain  valuable  mineral 
defXisits  are,  nevertheless,  open  to  town-site  entry.  The  con- 
Btioiction  I  have  given  it  is  in  harmony  with  the  entire  policy 
of  the  government  respecting  its  mineral  lands,  and,  at  least, 
does  not  lead  to  the  anamoly  of  two  conveyances  of  the  same 
land  to  different  parties  for  different  purposes,  each  requiring, 
for  that  full  enjoyment  contemplated  by  the  law,  the  exclusive 
possession  of  the  entire  surface*  But  it  is  insisted  by  the  de- 
fendant that  Section  2392  affords  further  manifestation  of  the 
legislative  intent  to  permit  town-site  entries  upon  mineral  lands; 
and  this  for  substantially  the  same  reason  before  urged,  viz., 
that  because  certain  specified  mining  rights  are  expressly  pro- 
tected, mineral  lands  in  general  are  thereby  opened  to  entry, — 
a  sort  of  reversal  of  the  old  maxim,  which  would  make  it  reuid, 
exclnmo  unio  est  expressio  alter  ins,  with  a  new  and  enlarged 
meaning.  Let  us  examine  this  section.  Its  first  sentence  was 
enacted  March  2,  1867,  as  the  concluding  proviso  of  an  act  for 
**the  relief  of  the  inhabitants  of  cities  and  towns  upon  the  pub- 
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He  lands,''  (14  U.  S.  St.  at  Large,  54.)  The  town-site  law  un- 
der which  the  Deadwood  entry  was  made.  It  then  comprised 
only  the  first  sentence  of  the  present  section,  viz.,  **that  no 
title  shall  be  acquired,  under  the  provisions  of  this  act,  to  any 
mine  of  gold,  silver,  cinnabar,  or  copper."  There  was  consid- 
erable discussion,  upon  the  argument  of  this  case,  as  to  the 
meaning  of  the  word  **mine''  in  this  section;  the  defendant  in- 
sisting that  it  must  be  limited  to  veins  or  lodes  of  minerals. 
But.  upon  a  careful  examination  of  the  statutes,  I  am  satisfied 
that  the  word  * 'mine, 'Mn  this  section,  is  nearly  synonymous 
with  the  word  **deposit,"  or,  possibly,  with  the  words  **land 
containing  deposits.'' 

Section  2318  speaks  of  *  *lands  valuable  for  minerals;"  Section 
2319,  of  ''valuable  mineral  deposits;'' Section  2323,  of  tunnels  run 
"*  *  *  for  the  discovery  of  mines,"  (here  equal  to  mineral  de- 
posits;) Section  2325,  of  land  located  for  '* valuable  deposits;"  and 
Section  2392,  of  '*minesof  gold,"  etc.;  and  all  these,  I  think,  refer 
to  substantially  the  same  thing,  and  embrace  both  veins  or  lodes 
and  placers.  I  think  it  clear,  also,  that,  the  proviso  w^as  in- 
serted solely  in  pursuance  of  the  usual  policy  of  reservation 
and  exception  of  lands  valuable  for  minerals,  to  prevent  the  ac- 
quisition of  title  to  such  lands  under  the  provisions  of  the  town- 
site  act,  which  designates  as  open  to  entry  for  town-site  pur- 
poses thereunder  **any  portion  of  the  public  lands  *  *  *  set- 
tled upon  -and  occupied  as  a  town-site,  not  subject  to  entry  un- 
der the  agricultural  pre-emption  laws."  Kev.  St.  §  2387.  So 
far,  therefore,  from  strengthening  the  claim  ot  the  defendant, 
this  proviso,  as  it  seems  to  me,  utterly  defeats  it,  for  it  makes 
it  incumbent  upon  him,  before  he  can  obtain  a  patent  for  this 
land  for  town -site  purposes,  to  show  affirmatively  that  the  land 
does  not  contain  mines  of  gold,  etc.  So,  at  least,  the  supreme 
court  of  the  United  States  has  held,  in  a  case  which  seems  to 
present  just  this  question, — the  case  of  Secretary  v.  McGarra- 
han,  9  Wall.  298.  The  act  to  quiet  land  titles  in  Caliiornia, 
July  23,  180(5,  provided  that  * 'where  persons  in  good  faith  for 
valuable  ccmsideration,  have  purchased  lands  of  Mexican  grant- 
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ees,  which  grants  have  been  subsequently  rejected,  aad  have 
used,  improved,  and  continued  in  the  actual  possession  of  the 
same,  and  where  no  adverse  right  or  title  exists,  such  pur- 
chaser may  purchase  the  same  under  regulations,  etc.  -^  pro- 
vided, that  the  right  to  purchase,  herein  given,  shall  not  ex- 
tend to  lands  containing  mines  of  gold,  silver,  copper,  or  cin- 
nabar." The  court  held  that  it  was  necessary  for  a  clamant 
under  this  act  to  aver  and  prove  that  the  lands  did  not  contain 
mines  of  gold,  silver,  copper,  or  cinnabar,  as  necessary  for  him 
to  aver  and  prove  that  he  was  a  purchaser  in  good  faith  and 
for  a  valuable  consideration,  and  that  if  the  lands  did  in  fact 
contain  such  mines  he  was  not  entitled  to  a  patent.  It  is  diffi- 
cult to  distinguish  that  case  in  principle  from  the  one  at  bar. 
The  remaining  words  of  this  section,  '*or  to  any  valid  mining 
claim  or  |X)ssession  held  under  existing  laws,"  are  first  found  in 
the  act  of  1868,  (15  St.  at  Large,  67,)  amendatory  of  the  act  of 
1867,  where  they  are  inserted  as  a  distinct  proviso,  independ- 
ent of  the  words  with   which   they  now  stand  connected. 

The  meaning  of  the  term  **mming  claim'-  has  been  defined 
by  the  supreme  court  in  the  case  of  Smelting  Co.  v.  Kemp,  104 
U.  S.  649,  as  follows:  **A  parcel  of  land  containing  precious 
metals  in  its  soil  or  rock;*'  and  as  the  subject  of  the  argument 
in  that  cause  was  a  placer  claim,  of  course  the  definition  of  the 
court  included  such  claims.  True,  at  the  time  this  proviso  was 
first  enacted  plar  er  claims  had  not  as  yet  been  the  subject  of 
express  statutory  regulation  or  recognition,  but  they  formed  a 
very  important  part  of  the  mining  industry  of  the  country,  and 
as  the  words  used  are  broad  enough  to  include  them,  there  is 
every  reason  to  suppose  that  they  were  within  the  immediate 
contemplation  of  the  makers  of  the  law.  Their  purpose,  too, 
seems  clear.  It  was  evidently  similar  to  that  already  pointed 
out  with  reference  to  Section  L^3S6,  to  protect  any  mining  claims 
which  might  be  found  to  exist  within  the  limits  of  any  town- 
site.  Possibly  they  were  unnecessary  for  this  purpose,  and 
were  introduced  out  of  abundance  of  caution. 

The  case  of  Morton  v.  Nebraska,  21  Wall.  660,  presents  a 
similar  instance.     The  enabling  act  of  Nebraska,   April  19, 
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1864,  after  panting  to  the  new  state  certain  salt  springs,  con- 
tained the  following  provision,  viz. :  **That  no  salt  spring  or 
land,  the  right  whereof  is  vested  in  any  individual  or  individ- 
uals, shall,  by  this  act,  be  granted  to  said  state. "  Morton,  in  Sep- 
tember, 1859,  prior  to  the  enabling  act  referred  to,  holding  cer- 
tain military  bounty  land-warrants,  issued  under  the  act  of  1850, 
which  declared  that  such  warrants  might  be  located  upon  any  of 
the  public  lands  in  that  district  then  subject  to  private  entry, 
located  his  warrants  upon  certain  lands  which,  at  the  time  of 
the  entry,  he  knew  contained  salines,  and,  having  received  a 
patent  for  them,  contended  that  this  location  was  ratified  by 
the  proviso  above  cited.  But  the  supreme  court,  in  passing 
upon  the  question,  said:  **Whether  this  legislation  was  neces- 
sary to  save  salt  springs  claimed  under  the  French  treaty,  it  is 
not  important  to  determine,  but  manifestly  it  had  this  purpose 
in  view,  and  nothing  more.  It  could  not  refer  to  salt  springs 
not  then  claimed,  because  all  entry  upon  them  was  unlawful, 
on  account  of  previous  reservation.  This  proviso  can  have  lit- 
tle significance  in  the  enabling  act  of  Nebraska,  nor,  indeed,  in 
many  other  enabling  acts,  but  congress  thought  proper  to  in- 
troduce it  out  of  superabundance  of  caution."  The  patent  in 
this  case  was  held  void,  because  issued  upon  lands  reserved 
from  sale. 

I  will  cite  but  one  more  case,  and  it  is  one  which  seems  to 
me  conclusive  upon  the  question  raised  by  this  demurrer. 
It  is  the  case  of  Steele  v.  Smelting  Co.  106  U.  S.  447.  Speak- 
ing of  the  frequent  discovery  of  mineral  deposits  **within  the 
limits  of  what  may  be  termed  the  site  of  the  settlement  or  new 
town,  Justice  Field,  delivering  the  opinion  of  the  court,  says: 
*'To  such  claims  the  miner  acquires  as  good  a  right  as  though 
his  discovery  was  in  a  wilderness  removed  from  all  settlement, 
and  he  is  equally  entitled  to  patent  for  them. "  Again,  referring 
in  express  terms  to  these  very  sections, — 2386  and  2392, — he 
says:  **The  acts  of  congress  relating  to  town-sites  recognize 
the  possession  of  mining  claims  within  their  limits,  and  forbid 
the  acquisition  of  any  mine  of  gold,  silver,  cinnabar,  or  copper 
within  them  under  proceedings  by  which   title  to  other  lands 
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there  situated  is  secured;  thus  leaving  the  mineral  deposits 
within  town-aites  open  to  exploration,  and  the  land  in  which 
they  are  found  to  occupation  and  purchase,  in  the  same  man- 
ner as  such  deposits  are  elsewhere  explored  and  possessed,  and 
the  lands  containing  them  are  acquired.  Whenever,  therefore, 
mines  are  found  in  lands  belonging  to  the  United  States, 
whether  within  or  without  town-sites,  they  may  be  claimed  and 
worked,  provided  existing  rights  of  others  from  prior  occupation 
are  not  interfered  with.  Whether  there  are  rights  thus  inter- 
fered with  which  should  preclude  the  location  of  the  miner,  and 
the  issue  of  a  patent  to  him,  is,  when  not  subjected  under  the 
law  of  congress  to  the  local  tribunals,  a  matter  properly  cog- 
nizable by  the  land  department,  when  application  is  made  to  it 
for  a  patent.  And  the  inquiry  thus  presented  must  necessarily 
involve  a  consideration  of  the  character  of  the  land  to  which 
title  is  sought,  whether  it  be  mineral,  for  which  a  patent  may 
issue,  or  agricultural,  for  which  a  patent  should  be  withheld." 
It  is  unnecessary  to  pursue  this  subject  further.  I  have  con- 
sidered it  somewhat  at  length  because  of  the  great  importance  of 
the  issue,  and  also  because,  so  far  as  I  am  aware,  this  precise 
question  has  never  come  before  any  of  our  courts  for  adjudica- 
tion. We  think  it  clear  that  no  title  can  be  acquired  unoer  the  pro- 
visions of  the  town -site  law  to  lands  known  to  be  valuable  for 
minerals,  but  that  such  lands  are  free  and  open  for  exploration, 
occupation,  and  purchase  for  mining  purposes.  And,  although 
the  late  secretary  of  the  interior  was  manifestly  correct  in  hold- 
ing that  the  whole  surface  is  necessary  to  the  full  enjoyment  of 
the  lands  by  either  placer  or  town-site  owners,  yet  that  circum- 
stance can  hardly  be  considered  as  of  much  importance  in  the 
determination  of  this  case,  because  the  statute  guarantees  to 
the  patentee  of  a  mining  claim  the  full  and  enclusive  possession 
and  enjoyment  of  the  land, with  all  that  it  contains,  and  any  excep- 
tion or  reservation  in  any  such  patent,  not  expressly  provided  by 
statute,  would  be  without  authority  of  law  and  therefore  void. 
It  follows  from  these  views  that  the  defendants  are  in  no  posi- 
tion to  assail  plaintiff's  title,  since,  if  his  patent  were  out  of  the 
way,  they  would  not  bo  entitled   to   one.     We  conclude  that 
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there  was  no  error  in  the  ruling  of  the  department,  or  in  the 
issuance  of  a  patent  to  the  plaintiff,  by  which  the  rights  of  the 
defendants  were  prejudiced,  and  that  the  judgment  of  the  dis- 
trict court  upon  this  branch  of  the  answer  was  therefore  correct. 

This  brings  me  to  the  consideration  of  the  demurrer  to 
that  portion  of  the  answer  which  sets  up  as  a  counter-claim  the 
claim  of  the  defendants  for  the  value  of  improvements  erected 
by  them  UDon  the  land.  The  principal  allegations  of  the  an- 
swer in  this  behalf,  besides  those  already  stated,  are:  (1)  That 
on  the  twenty-eighth  of  February,  1877,  the  day  when,  by  the 
removal  of  the  Indian  reservation,  the  Black  Hills  country  was 
open  to  legal  settlement,  one  Henry  B.  Beaman,  being  one  of 
the  inhabitants  of  said  town-site  of  Dead  wood,  was  in  the  peace- 
ful and  lawful  possession  of  the  land  in  question,  claiming  to 
be  the  owner,  and  having  improvements  thereon;  (2)  that  on 
the  6th  of  July,  1878,  Beaman,  being  still  in  the  lawful,  quiet 
and  peaceful  possession  of  this  land,  and  claiming  title  thereto, 
sold  and  conveyed  it  by  good  and  sufficient  deed  to  the  defend- 
ant, who  purchased  the  same  in  good  faith,  and  for  a  valuable 
consideration,  and  has  ever  since  occupied  and  possessed  the 
same,  holding  under  said  deed,  and  claiming  title  thereto  in 
good  faith,  adversely  to  plaintiff's;  (3)  that  before  plaintiff  ac- 
quired title  to  the  land,  defendant,  in  good  faith,  made  certain 
permanent  improvements  on  the  premises,  viz.,  a  two-story 
frame  building  and  cellar,  and  other  improvements,  of  the 
value  of  $1,300;  (4)  that  the  value  of  the  land,  aside  from  the 
improvements,  does  not  exceed  *100. 

This  claim  was  apparently  based  upon  Section  641  of  the 
territorial  Code  of  Civil  Procedure,  which  provides  that  '*in  an 
action  for  the  recovery  of  real  property  upon  which  permanent 
improvements  have  been  made  by  a  defendant,  or  those  under 
whom  he  claims,  holding  under  color  of  title  adversely  to  the 
claim  of  the  plaintiff,  in  good  faith,  the  value  of  such  improve- 
ments must  be  allowed  as  a  counter-claim  by  such  defendant." 
The  three  following  sections  regulate  the  practice  in  such  cases. 
Very  little  was  said  by  appellant's  counsel  upon  the  argument 
on  this  branch  of  the  case.     His  original  brief  makes  no  refer- 
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ence  to  it  whatever,  and  his  supp'emental  brief  dismisses  the 
matter  in  four  lines.  We  are  not,  therefore,  advised  very  f ally 
as  to  his  position  upon  this  subject.  By  the  organic  act  the  leg- 
islature is  expressly  forbidden  to  pass  any  law  interfering  with 
the  primary  disposal  of  the  soil, or  any  law  impairmg  the  rights  of 
private  property.  Whether  the  territorial  statute  is  obnoxious 
to  the  inhibition  last  mentioned,  is  a  question  which,  though 
suggested  upon  the  argument,  we  do  not  deem  it  necessary  to 
determine;  nor  have  we  quoted  these  sections  of  the  statute 
up'>n  this  subject,  out  of  which  the  conflict  is  supposed  more 
especially  to  arise.  Similar  questions  have  been  mooted,  and 
have  met  with  various  determinations  by  courts;  but  we  think 
the  cases  before  us  can  be  disposed  of  upon  other  grounds. 

As  to  whether  any  application  of  the  statute  to  these  cases 
would  bring  it  into  conflict  with  the  provisions  of  the  organic 
act  first  mentioned,  as  being  an  interference  with  the  primary 
disposal  of  the  soil,  may,  perhaps,  be  thought  to  depend  some- 
what upon  the  further  question,  when  did  the  legal  title  of  the 
premises  become  vested  in  the  plaintiff?  Was  it  before  or  after 
the  improvements  were  made?  For  it  is  manifest  that,  stand- 
ing by  itself,  the  territorial  statute  could  have  no  operation  or 
effect  so  long  as  these  lands  were  the  property  of  the  United 
States,  and  that  the  patent  of  the  government  would  carry  with 
it  the  full  and  unincumbered  title,  free  from  every  adverse 
claim,  since  it  would  be  impossible  for  any  one  to  hold  ad- 
versely or  in  good  faith  against  the  government,  and  hence  to 
acquire  any  right,  legal  or  equitable,  to  compensation  for 
improvements  erected  while  the  title  was  yet  rn  the/Qnited 
States.  Steel  v.  Smelting  Co.,  106  U.  S.  456.  It  is  supposed, 
however,  that  the  statute  may  derive  some  vitality  from  an  act 
of  congress  passed  June  1,  1874,  (Supp.  Rev.  St.  25,)  entitled, 
**An  act  for  the  benefit  of  occupying  claimants,''  which 
provides  "that  when  an  occupant  of  land,  having  color 
of  title,  in  good  faith,  has  made  valuable  improvements 
thereon,  and  is,  in  the  proper  action,  found  not  to  be  the 
rightful  owner  thereof,  such  occupant  shall  be  entitled  in 
the    federal    courts    to    all    the    rights    and    remedies,    and. 
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upon  instituting  the  proper  proceedings,  such  relief  as  may 
be  given  or  secured  to  him  by  the  statutes  of  the  state 
or  territory  where  the  land  lies,  although  the  title  of  the  plain- 
tiff in  the  action  may  have  been  granted  by  the  United  States 
after  said  improvements  were  so  made. ''  The  last  clause  of 
this  statute  undoubtedly  discloses  its  motive,  and  it  is  possible 
that  the  statute  might  have  a  very  important  bearing  upon  the 
inquiry  as  to  what,  in  any  case  arising  under  it,  would  consti- 
tute color  of  title;  but,  whatever  may  be  its  scope  or  the  extent 
of  its  application,  we  cannot  suppose  that  it  was  designed  to 
effect  any  alteration  in  the  rules  by  which  it  is  to  be  determined 
whether,  in  any  given  case,  improvements  have  been  made  *'in 
good  faith;*'  and  it  is  right  here,  we  think,  that  the  claim 
of  the  defendant  fails.  His  claim  is  that  after  the  pur- 
chase from  Beaman  of  the  premises,  **and  before  the  plaintiff 
acquired  any  title  thereto,  defendant  in  good  faith  made  per- 
manent improvements."  It  will  be  noticed  that  this  averment 
is  somewhat  avasive  in  the  statement  which  it  professes  to 
make  of  the  relation  between  the  time  when  the  improvements 
were  made  and  the  time  when  plaintiff  acquired  title.  Its  value 
must  be  determined  by  a  comparison  with  other  admitted  facts. 
Let  us  look  at  the  dates  of  these  transactions.  Plaintiff's  ap- 
plication for  patent  was  filed  November  20,  1877;  his  entry  was 
made  January  31,  1878;  defendant  purchased  of  Beaman  July  6, 
1878;  the  townsite  entr>  of  the  probate  judge  was  made  July 
28,  1878;  the  hearing  before  the  land  office  was  ordered  April 
10,  1879;  plaintiff's  patent  issued  January  31.  1882. 

Now,  it  is  evident  that  plaintiff  must  have  acquired  title 
either  by  his  entry,  January  31,  1878,  or  by  his  patent,  January 
31,  1882.  To  which  of  these  dates  does  the  claim  of  the  de- 
fendant refer?  Obviously  not  to  the  former,  because  defendant 
himself  acquired  no  title  until  nearly  six  months  after  that.  It 
must,  therefore,  refer  to  the  latter,  and  by  well  settled  rules  of 
pleading  it  may  be  considered,  in  favor  of  the  plaintiff,  that  the 
alleged  improvements  were  made  just  prior  to  the  last-men- 
tioned date,  and  therefore  at  or  even  after  the  time  when  by 
the  contest  in  the  land  office,  and  the  decisions  rendered  there- 
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on,  he  had  become  fully  appraised,  not  only  of  the  natnre  and 
extent  of  plaintiiTs  claim,  bat  of  the  inherent  weakness  of  his 
own.  Yet  it  can  matter  lifle  at  what  date  after  his  purchase 
these  improvements  were  made  by  liie  defendant.  The  appli- 
cation of  November  20,  1S77.  and  the  entry  of  January  31,  1>?78, 
were  open  and  notorious  acts,  by  whUh  all  the  world  was  ap- 
praised of  the  claim  of  the  plair.tiff.  More  than  this:  taken  in 
connection  with  the  patent  af^ei-wards  issued,  they  furnish  con- 
clusive evidence  of  such  actual  ix'ssi.*s:>ion  of  the  premises  by 
the  plaintiff,  and  the  doicsr  of  such  amount  of  work  thereon, 
and  the  i>erformance  of  all  such  other  act^^.  as  the  law  required 
to  enable  him  to  acquire  title.  Sieel  v.  Smelting  Co.  sitpra. 
When,  therefore,  the  defendant  purchased  these  premises  from 
Beam  an.  he  must  be  pre>umed  to  have  had  full  knowledge  of 
the  plaintiff's  claim,  and  it  was  imix>S5>ible  for  him,  with  such 
knowledge,  to  proceed  'in  good  faith"  to  erect  valuible  perma- 
nent improvements.  A  dt  finition  sometimes  given  of  "good 
faith,"  and  one  sufficiently  broad  to  cover  this  case,  is,  * 'with- 
out notice."  Tlie  '  betterment  statutes,"  as  thev  are  often 
called,  are  derived  frc>m  the  doctrine  of  the  civil  law:  speaking 
of  which,  in  the  important  and  instructive  case  of  Green  v. 
Biddle,  h  Wheat,  on  page  79,  Justice  Washington,  for  the 
cr>urt,  says:  "The  exemption  of  the  occupant  by  that  law, 
from  an  ac^count  for  proHts,  is  strictly  confined  to  the  case  of  a 
?>o//«y?VZ*' possessor,  who  not  only  supjwses  himself  to  be  the 
true  proprietor  of  the  land,  but  who  is  ignorant  that  his  title  is 
contested  by  some  other  person  claiming  a  better  right  to  it. 
Most  unquestionably,  this  character  cannot  be  maintained  for  a- 
moment  after  th^  occupant  has  notice  of  an  adverse  claim,  es- 
pficially  if  that  be  followed  up  by  a  suit  to  recover  the  posses 
sion.  After  this  ho  bec()m*\s  a  tuahf  jUle  possessor,  and  holds  at 
his  peril,  and  is  liable  to  restore  all  the  mesne  profits,  together 
with  the  land."  And  in  a  very  recent  case,  the  same  court 
citos  with  apparent  api)roval  the  observations  of  the  supreme 
court  of  Mi^>i»ippi  in  Cole  v.  Johnson,  33  Miss.  94,  in  the 
course  of  which,  after  saying  that  "good  faith'*  is  used  in  con- 
tradistinction to  "bad  faith,''  that  court   proceeds:     '*Our  view 
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is  that,  in  order  to  deprive  theoccupant  of  land  under  color  of 
title  of  the  value  of  the  permanent  improvements  erected  there- 
on, there  must  be  brought  home  to  him  either  knowledge  of  an 
outstanding  paramount  title,  or  some  circumstance  from  which 
the  court  or  jury  may  fairly  infer  that  he  had  caus^  to  suspect 
the  validity  of  his  own  title." 

In  cases  where  the  courts  have  had  occasion  to  define  who 
were  included  in  the  designation  '^subsequent  purchasers  and 
iDCumbrancers  in  good  faith, '*  and  similar  phrases,  the  rule  has 
been  laid  down  with  still  greater  strictness.  Chancellor  Kent 
thus  states  the  rule  in  equity  in  this  class  of  cases:  **If  a  pur- 
chaser wishes  to  rest  his  claim  on  the  fact  of  being  an  innocent 
honafide  purchaser,  he  must  deny  notice,  even  though  it  be  not 
charged,  and  he  must  deny  it  positively  and  not  evasively; 
he  must  even  deny  fully  and  in  the  most  express  terms  every 
circumstance  from  which  notice  could  be  inferred.  Denning  v. 
Smith,  3  Johns.  Ch.  345. 

A  further  question  is  suggested  as  arising  out  of  the  cir- 
cumstance that  defendant's  claim  is  not,  and,  by  his  own  show- 
ing, was  not.  before  the  land  office  a  claim  of  full  title  to  the 
premises  in  controversy,  but  only  that  the  patent  to  plaintiff 
should  contain  an  exception  or  reservation  of  the  town  prop- 
erty rights,  and  all  houses,  buildings,  lots,  blocks,  streets, 
alleys,  and  other  improvements,  and  that  he  now  concedes  the 
right  of  the  plaintiff  to  mine  and  extract  the  precious  metals, 
so  far  as  this  can  be  done  without  endangering  the  surface  im- 
provements. It  may  well  be  doubted  whether  such  a  claim 
could  be  said  to  possess  that  adverse  character  contemplated 
by  the  statute,  since  as  we  have  already  observed,  there  is  no 
law  under  which  the  surface  proprietorship  could  be  conveyed 
to  one  and  the  minerals  to  another;  but  the  principles  already 
enunciated  in  respect  to  the  essential  element  of  *'good  faith'' 
must  control  the  disposition  of  these  cases.  Upon  this  branch 
of  the  cases,  as  upon  the  other,  we  think  the  judgment  of  the 
district  court  was  correct,  and  it  is  therefore  affirmed. 

Hudson,  J.,  concurs,  Edgerton,  C.  J.,  dissents.  Palmer, 
J.,  not  having  been  a  member  of  the  court  at  the  time  of  the 
argument,  did  not  vote. 
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Hawke  v.  Fletcher  et  al. 

1.    False  statements— sale  of  chattel  mortgage— complaint  in  ac- 
tion FOR— INSUFFICIENT. 

Defendant  sold  plaintiff  promissory  notes  for  $300,  and  the  chattel 
mortgage  securing  the  same,  falsely  representing  the  mortgage  to  be  a 
first  mortgage.  The  complaint  in  the  action  for  damages  fails  to  de- 
scribe the  mortgage  or  the  value  of  the  property  therein;  lield,  insuffic- 
ient to  sustain  a  judgment  for  plaintiff. 

Filed  February  16,  1885. 

Appeal  from  the  district  court  of  Cass  county. 

All  facts  necessary  to  be  stated  appear  in  the  opinion. 

Spaulding  &  Templeton,  for  appellants. 

The  overruling  by  the  court  below  of  the  defendant's  ob- 
jection to  the  introduction  of  any  evidence,  under  said  com- 
plaint, was  error. 

1st.  The  complaint  avers  no  fraudulent  intent,  on  the  part 
of  defendants,  in  making  the  alleged  false  representations. 
The  intent  in  this  class  of  cases,  is  the  very  gist  of  the  action, 
and  should  have  been  alleged  as  well  as  proved.  Moss  v.  Rid- 
dle, 2nd  Curtis,  U.  S;  Supreme  Court  Reports  290;  Barthole- 
mew  V.  Bentley,  15  Ohio,  669,  670;  Larkin  v.  Tibbitts,  1  Wis. 
438,  439;  Wells  v.  Jewett,  11  How.  (N.  Y.)  Pr.  242;  2  Waits 
Practice,  396. 

2nd.  The  allegation,  that  the  mortgages  securing  the 
notes  in  suit,  **were  in  fact  second  and  third  mortgages  and 
worthless  as  security"  is  a  mere  conclusion. 

Said  mortgages  may  have  been  executed  subsequent  to 
others,  and  still  be  prior  liens  upon  the  property  therein  de- 
scribed.    Civil  Code  Sections  1744  and  1748. 

Section  1744  provides:  '*A  mortgage  of  personal  property 
is  void  as  against  creditors  of  the  mortgagor,  and  subsequent 
purchasers  and  incumbrances  of  the  property  in  good  faith  for 
value,  unless  the  original  or  an  authenticated  copy  thereof,  be 
filed  by  depositing  the  same  in  the  office  of  the  register  of  deeds 
of  the  county  where  the  property  mortgaged  or  any  part  there- 
of is  at  such  time  situated." 

It  is  a  well  settled  rule  of  pleading  that  the  complaint  must 
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State  every  fact  necesary  to  be  proved  or  which  the  defendants 
have  a  right  to  controvert.  Griggs  V.  City  of  St.  Paul,  9  Minn. 
246;  2  Waits  Practice,  309. 

The  second  allegation  of  the  complaint  is  as  follows: 
''That  said  notes  were  secured  by  chattel  mortgages  upon  the 
property  of  said  Charles  A.  Bailey." 

It  is  not  alleged  that  the  defendants  represented  that  said 
notes  were  secured  on  the  property  of  Charles  A.  Bailey. 

The  allegation  '*that  defendants  represented  said  mortgages 
to  be  first  mortgages,  but  that  they  were  in  fact  second  and 
thu*d  mortgages  and  worthless  as  security,"  is,  at  best,  argu- 
mentative pleading.  The  rule  is  elementary,  that  facts  must 
be  alleged  directly,  not  by  way  of  recital,  argument,  inference, 
or  reasoning. 

The  omission  of  plaintiff  to  specify  in  his  complaint  the 
dates,  names  of  the  mortgagors,  mortgagees,  property,  place 
of  filing,  etc.,  of  the  chattel  mortgages  upon  which  he  relied  to 
sustain  his  action,  rendered  it  absolutely  impossible  for  defend- 
ants to  prepare  for  trial  or  make  a  proper  defense;  these  facts 
were  fully  within  the  knowledge  of  plaintiff,  and  failure  to  state 
them  was  not  only  inexcusable  but  fatal.  It  is  one  of  the  principal 
offices  of  the  complaint  to  appraise  the  defendant  of  what  is  to 
be  proved  against  him.  The  complaint  is  clearly  bad.  Nation 
V.  Cameron,  2  Dak.  360,  364;  Ackendon  v.  Barnes,  43  Iowa,  619; 
Riley  v.  Riley,  34  Wis.  372. 

The  plaintiff  bases  his  action  upon  false  representations;  if 
the  representations  were  not  material  they  would  constitute  no 
cause  of  action.  The  fraudulent  intent  is  the  very  gist  of  the 
action.  Humphrey  v.  Merriam,  20  N.  W.  Rep.  138;  Marsh  v. 
Palkner,  40  N.  Y.  562;  Chester  v.  Comstock,  40  N.  Y.  575;  Pas- 
ley  v.  Freeman,  2  Smith  Lead.  Cas.  (7th  Am.  Ed.)  92;  Kerr 
Fraud  F  M. ,  55. 

Miller  &  Green,  for  respondents. 

It  is  not  necessary  to  directly  allege  intent  to  defraud.  It 
is  sufficient  if  the  statement  of  facts  and  circumstances  contain 
such  allegations.  2  Waits'  Practice,  397;  see,  also,  Kerr  on 
Fraud  and  Mistake,  366. 
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If  the  representation  be  false  it  is  immaterial  that  it  be 
made  without  any  fraudulent  intent.  Kerr  on  Fraud  and  Mis- 
take, 324. 

Nor  is  it  necessary  to  constitute  fraud  that  a  man  who 
makes  a  false  representation  should  know  it  to  be  false.  Id.  54. 

If  he  make  the  representation  as  of  his  own  knowledge,  not 
knowing  whether  it  is  true  or  false,  he  is  guilty  of  fraud  as 
much  as  if  he  knew  it  to  be  untrue.  Id.  54;  Hazard  v.  Irwin,  18 
Pick.  96;  Stone  v.  Denny,  4  Mete.  151;  Civil  Code,  Sees.  883, 
884;  2  Estes  Pleading,  251. 

Fraud  vitiates  every  contract,  and  may  consist  either  in 
misrepresentation  or  in  concealment.  Every  misrepresentation 
that  is  an  inducement  to  a  sale,  is  a  fraud  that  vitiates  the  sale. 
3  Waits'  Actions  and  Def.  429;  Kerr  on  Fraud  and  Mistake,  53; 
Donelson  v.  Clements,  Meggs,  155;  Casey  v.  Allen,  1  A.  K. 
Marsh,  465,  Kerr  on  Fraud  and  Mistake,  54  and  numerous  cases 
there  cited;  Belden  v.  Henriques,  8  Cal.  87. 

Should  the  representations  prove  untrue  the  party  making 
it  is  not  excused  by  avering  that  he  believed  them  to  be  true. 
It  is  fraud  nevertheless.  3  Waits'  Actions  aad  Def.  P.  438; 
Miner  v.  Neebury,  6  Wis.  295;  Bird  v.  Klein,  41  Wis.  134;  3 
Cranch,  270;  99  Mars.  463;  1  Story's  Eq.  Jur.,  193. 

The  same  rule  holds  if  he  has  no  good  grounds  to  believe 
the  statement  true.  2  Pomeray's  Eq.  Jur.,  Sec.  884,  and  cases 
cited;  Kerr  on  Fraud  and  Mistake,  54,  and  cases  cited. 

A  false  statement  by  the  vendor  that  he  has  examined  the 
title  and  found  it  good,  will  avoid  the  sale  if  relied  on  by  the 
vendee.  3  Waits'  Actions  and  Defenses,  440;  Babcock  v.  Case, 
61  Penn.  St.  427. 

If  a  previous  incumbrance  is  concealed  the  fact  that  it  is  of 
record  is  immaterial.  Kerr  on  Fraud  and  Mistake,  p.  103,  note; 
Napier  v.  Elam,  6  Yerg.  108;  Young  v.  Hopkins,  6  Mon.  23; 
Campbell  v.  Whittingham.  5  J.  J.  Marsh,  96;  Steele  v.  Kinkle, 
5  Ala.  352;  Kennedy  v.  Johnson,  2  Bibb.  12. 

Edgerton,  C.  J.  The  plaintiff  in  the  court  below  brought 
an  action  at  law  to  recover  damages,  alleging  that  he  purchased 
for  a  consideration  of  *300,  of  the  defendants,  certain   promis- 
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sory  notes  made  by  one  Charles  A.  Bailey,  which  were  secured 
by  a  chattel  mortgage  un  the  property  of  the  said  Bailey;  that 
the  plaintiff  was  induced  to  purchase  the  said  notes  by  the  rep- 
resentations of  the  defendants  that  the  mortgage  was  a  first 
mortgage  and  thajt  plaintiff  relied  solely  on  such  representa- 
tions, when  in  fact  the  mortgage  was  not  a  first  mortgage 
and  was  worthless,  which  defendant  knew;  that  Bailey,  the 
maker  of  the  notes,  was  and  is  bankrupt,  and  has  absconded; 
that  plaintiff  has  suffered  damage  in  the  sum  of  *300.  One  of 
the  defendants  interposes  a  general  denial;  the  other  defendant 
admits  the  sale  of  the  notes  to  plaintiff  and  the  receipt  of  1300, 
and  denies  every  other  allegation  in  the  complaint.  The  case 
was  tried  by  a  jury,  who  returned  a  verdict  in  favor  of  the 
plaintiff,  upon  which  judgment  was  entered,  and  the  case  is  re- 
moved to  this  case  upon  certain  exceptions  taken  by  the  de- 
fendant, among  them  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  plaintiff's  claim  is  based  upon  the  allegations  in  the 
complaint  that  the  mortgage  securing  the  notes  was  represented 
by  the  defendants  and  so  relied  upon  by  the  plaintiff  as  a  first 
mortgage,  when  in  truth  and  fact  it  was  not  a  first  mortgage 
and  was  worthless.  The  complaint  gives  no  description  of  the 
mortgage  nor  of  the  property  mortgaged,  nor  of  its  value;  but 
the  action  is  to  recover  damages  sustained  on  account  of  the 
property  having  been  previously  mortgaged,  and  that,  conse- 
quently, the  security  was  worthless.  If  this  action  had  been 
brought  to  recover  damages  for  false  representations  as  to  the 
solvency  of  the  maker  of  the  notes,  or  if  it  was  a  suit  in  equity 
to  rescind  the  contract  on  account  of  alleged  fraudulent  repre- 
sentations, a  different  rule  might  obtain. 

In  an  action  like  this  the  complaint  should  more  fully  de- 
scribe the  mortgage,  in  what  it  is  worthless,  and  especially  the 
value  of  the  security.  If  the  security  was  of  no  value,  and  the 
plaintiff  knew  it,  what  is  the  measure  of  his  damage  in  an  ac- 
tion at  law? 

The  judgment  must  be  reversed.     All  the  justices  concur. 
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Wells  et  al.  v.  Edmison. 
1.    Discharge  in  bankruptc?y— when     not   a   bar  to  action  on 

FORMER  judgment. 

Plaintiff  instituted  an  action  against  defendant  in  a  circuit  court 
of  Iowa. 

Defendant  filed  a  petition  in  bankruptcy  in  the  United  States  court, 
but  made  no  application  for  a  stay  of  proceedings  in  the  action  in  the 
state  court,  and  judgment  by  default  was  entered  against  him. 

Held^  that  the  discharge  of  defendant  in  bankruptcy  constituted 
no  defense  to  an  action  on  the  judgment  brought  by  plaintiff  in  this 
territory,  and  that  plaintifT  was  entitled  to  recover. 

(Filed  February  16,  1885.) 

Appeal  from  the  district  court  of  Minnehaha  county. 

Winsor  &  Sweezey,  for  appellants. 

Bartlett  Tripp,  for  respondent. 

Palmer,  J.  The  pleadings  and  findings  in  this  record 
show  that  on  the  twenty-eighth  day  of  August,  1878,  the  plain- 
tiffs, as  copartners  under  the  name  of  M.  D.  Wells  &  Co.,  com- 
menced an  action  upon  an  account  for  goods  sold  and  delivered, 
against  the  defendant,  by  personal  service  of  process,  in  the 
circuit  court  for  Buchanan  county,  in  the  State  of  Iowa,  which 
was  a  court  of  general  jurisdiction.  The  defendant  made  no 
appearance  or  answer,  and  at  the  October  term  of  1878»  on  the 
twenty-ninth  day  of  October,  judgment  was  rendered  against 
him  for  *577.50,  and  costs.  After  the  commencement  of  that 
action,  and  on  the  thirty-first  day  of  August,  1878,  the  defend- 
ant filed  his  petition  in  bankruptcy  in  the  United  States  district 
court  for  the  Southern  district  of  Iowa,  and  such  proceeding's 
were  had  therein  that  in  April,  1880,  he  obtained  a  discharge 
in  the  usual  form.  This  action  was  brought  upon  the  judg- 
ment, and  the  only  defense  interposed  by  the  defendant  is  the 
discharge  in  bankruptcy.  The  trial  court  held,  for  the  pur- 
poses of  this  case,  that  the  demand  in  judgment  was  discharged, 
and  that  the  plaintiffs  could  not  recover.  Judgment  dismissing 
'the  action,  and  for  costs,  was  entered  against  the  plaintiffs, 
from  which  the  apjjeal  is  taken. 

The  sole  question  presented  upon  this  appeal  is  whether  a 
discharge  granted  under  the  late  bankrupt   law  impairs,  or    at 
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all  affects,  a  judgment  recovered  in  a  court  of  competent  juris- 
diction, subsequently  to  the  filing  of  the  petition  in  bankruptcy, 
which  by  the  statute  is '*deemed  to  be  the  commencement  of 
proceedings  in  bankruptcy."  Rev.  St.  U.  S.  §  4991.  While 
there  is  some  conflict  in  the  cases,  especially  in  regard  to  the 
doctrine  of  merger  involved  in  the  question,  we  are  convinced, 
by  the  recent  authorities  cited,  and  the  principles  established 
by  the  courts  of  this  country  as  to  conclusive  effect  of  a  final 
judgment,  that  the  defense  here  interposed  should  not  prevail. 
In  Bradford  v.  Rice,  102  Mass.  472,  the  action  was  like  the  case 
at  bar,  upon  a  judgment  recovered  in  another  state,  pending 
proceedings  in  bankruptcy;  and  it  was  ruled  that  the  certificate 
of  discharge  was  no  defense  to  the  action.  Gray,  J.,  gives 
the  opinion,  the  first  paragraph  of  which  contains  the  substance 
of  the  decision: 

*'The  ruling  of  the  court  below  was  in   accordance  with   a 
series  of  decisions  of  this  court,  by  which  it  has  been  held  that 
if,  after  the  institution  of  proceedings  in   insolvency  or  bank- 
ruptcy, judgment  is  rendered  upon  a  debt  provable  under  those 
proceedings,  the  original  debt  is  merged   and  extinguished   in 
the  judgment,  and  the  judgment  is   not  provable   against  the 
estate  of  the  debtor,  nor  discharged  by  the  certificate;  and  this 
not  merely  because  such  a  merger  takes  effect  by  the  rules  of 
the  common  law,  but  because  the  creditor,  by  taking  judgment, 
and  so  changing  the  form  of  his  debt,  and  securing  to   himself 
the  benfit  of  conclusive  and  permanent  evidence  of  it,  and   an 
extension  of  the  period  of  limitation   of  an   action  thereon,  is 
held,  on  his  part,  to  have  elected  to  look  to  the  debtor  person- 
aUy,  and  to  abandon  the  right  to  prove  against  his  estate;   and 
the  debtor,  on  the  other  hand,  who  might  have  protected  him- 
self by  moving  the  court  in  which  the  action  was  pending  for  a 
continuance,  in  order  to  afford  him   an   opportunity   to  obtain 
and  plead  a  certificate  of  discharge,    is   held,    by  omitting  to 
make  such  a  motion  before  judgement,  to  have  waived  the  right 
to  set  up  his  certificate  against  the  plaintiff's  claim;  and  there- 
fore the  rights  of  both  parties  must  be  governed  by  the  judg- 
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ment  which  the  one  has  moved  for,  and  the  other  has  suffered 
to  be  rendered." 

This  decision  is  followed  and  approved  in  later  casus  ia  the 
same  court.     Cutter  v.  Evans,  115  Mass.  27;  Ray  v.  Wright,  119 
Mass.  426.     In  Boynton  v.  Ball,  105  111.  627,  the   same   conclu- 
sion was  reached  in  the  circuit,  appellate,  and  supreme   court 
upon  the  question  here  involved.    The  supreme  court  reviews 
the  question  upon  both  the  gi"ounds  stated  in  the  Massachusetts 
case,  and,  while  recognizing  the  conflict  which  has  existed  in 
the  courts  concerning  the  doctrine  of  merger  by  judgment,  says 
on  this  point:     "We  are  satisfied  the  better  doctrine,  and  that, 
too,  established  by  the  later  decisions,  is  that  a  judgment  ren- 
dered after  an  adjudication  in  bankruptcy  creates  a  debt  which 
cannot  be  proved  against  the   bankrupt's  estate;  that  the  in- 
debtedness existing  prior  to  the  recovery   becomes   merged  in 
the  judgment.''     Then,  referring  to  the  other  ground  of  de- 
cision in  the  Massachusetts  case,  the  court  says:     "The  circuit 
court  did  not  lose  jurisdiction  of  the  case  because  Boynton  was 
adjudg(Mla  bankrupt;  but,  as  was  held  in  Eyst^r  v.  Gaff,  91  U. 
S.  521,  it  was  the  duty,  of  the  court  to  proceed  with   the  cause 
until,  by  some  pleadings,  the  court  was  informed  of  the  changed 
relations  of  the  parties.     See,  also.  Holden  v  Sherwood,  84  111. 
92.     The  circuit  court  could  do  nothing  less  than  proceed  with 
the  case  to  final  judgment;   and  as  the  judgment  is   to  be  re- 
garded as  the  joint  act  of  Boynton,    who,    of  his  own  choice, 
allowed  it  to  be  rendered,  and  of  the  plaintiff,  upon  whose  mo- 
tion it  was  rendered,  the  rights  of  these  two  parties   must  be 
regarded  as  finally-  settled  by  that  judgment.  We  are  lot  aware 
of  any  case  that  holds  that  where  a  defense   might  have  been 
made  to  a  pending  cause  of  action,  but  was  not  set  up.  solely 
through  the  negligence  of  a  defendant,    such   defendant    may 
afterwards  interpose  the  same  defense  to  the  judgment  which 
has  been  rendered  against  him.     It  is  ordinarily  enough  that  a 
party  has  had  a  day  in  court  and  an  opixirluniiy   to  plead    his 
defense.     The  bankrupt  act   in   clear   terms  provides   for    the 
stay  of  an  action  wliich  mav-  be  instituted  against  the  bankrujit 
until  his  discharge  is  passed  ujxm.     This  statutory  provision 
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was  incorporated  into  the  law  for  the  purpose  of  enabling  a  de- 
fendant, situated  as  was  appellant  to  plead  his  discharge  in 
bar  of  the  action;  but  as  appellant  gave  no  heed  whatever  to 
the  law,  and  through  his  own  negligence  allowed  a  judgment 
to  be  rendered  against  him,  what  reason  can  be  urged  for 
holding  that  the  judgment  shall  not  be  binding  upon  him? 
None  is  perceived."  The  same  question  has  recently  been  de- 
cided in  Bowen  v.  Eichel,  91  Ind.  22,  in  harmony  .with  the  de- 
cisions above  cited;  and  this  decision  is  based  mainly  upon  the 
proposition  that  if  a  defendant  fails  to  interpose  a  stay  of  pro- 
ceedings, upon  the  intervention  of  bankruptcy,  he  must  abide 
the  consequences  of  the  judgment. 

These  decisions  are  sustaired  by  numerous  authorities  in 
like  cases.  In  re  Williams,  2  N.  B.  R.  80,  by  Judge  Shipman; 
In  re  Gallison,  5  N.  B.  R.  353,  by  Judge  Lowell;  In  re  Mans- 
field, 6  N.  B.  R.  388;  Hollister  v.  Abbott,  31  N.  H.  442;  Hol- 
brook  V.  Poss,  27  Me.  441;  Pike  v.  McDonald,  32  Me.  418 
Sampson  v.  Clark,  2  Gush.  173;  Paxton  v.  Baxter,  11  Cush.  35 
Cutter  V.  Evans,  115  Mass.  supra;  Steadman  v.  Lee,  61  Ga.  58 
Revere  Copper  Co.  v.  Dimick,  90  N.  Y.  33.  The  cases  cited 
centra  appear  to  have  been  decided  upon  a  limited'  and  excep- 
tional view  of  the  doctrine  of  merger. 

But,  independently  of  this  doctrine  of  merger,  we  are 
clearly  of  the  opinion  that  the  defense  here  interposed  cannot 
prevail  without  violating  another  principle,  that  the  judgment 
is  final  and  conclusive  as  to  every  matter  of  defense  existing  at 
the  time.  That  the  act  of  1867  provides  an  ample  remedy 
whereby  the  suit  in  the  Iowa  court  might,  upon  the  application 
of  the  defendant,  have  been  stayed  to  await  the  determination 
of  the  court  in  bankruptcy  on  the  question  of  the  discharge, 
and  judgment  therein  prevented,  is  no  longer  an  open  question. 
Rev.  St.  U.  S.  §  5106;  Hill  v.  Harding,  107  U.  S.  631;  S.  C.  2 
Sup.  Ct.  Rep.  404;  Ray  v.  Wright,  119  Mass.  426;  Page  v.  Cole, 
123  Mass.  93.  But  no  such  application  having  been  made,  that 
court  retained  complete  jurisdiction,  and  could  properly  pro- 
ceed to  judgment.     Doe  V.  Childress,  21  Wall    642;    Eyster  v, 
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Gaff,  91  U.  S.  521;  Holden  v.  Sherwood,  84  111.  92;  Amador  C. 
&  M.  Co.  V.  Michell,  59  Cal.  168;  Cutter  v.  Evans,  115  Mass. 
27;  Ray  v.  Wright,  119  Mass.  mpra-^  Hill  v.  Harding,  107  U.  S. 

These  cases  show  the  remedy  of  the  statute  is  in  the  nature 
of  a  personal  privilege  on  the  part  of  the  bankrupt.  It  is  said 
'by  Justice  Gray,  in  the  last  case  cited,  as  he  had  before  de- 
clared, when  chief  justice  of  the  Massachusetts  court,  (Ray  v. 
Wright,  119  Mass.  428,)  that  if  neither  the  bankrupt  nor  his 
assignee  in  bankruptcy  applies  for  a  stay  of  proceedings,  the 
court  may  o/ cowrie  proceed  to  judgment.  And  the  extent  of 
this  statutory  remedy  is  to  afford  a  complete  defense  in  the 
action.  The  stay  of  proceedings  is  to  await  the  determination 
of  the  court  in  bankruptcy  *'on  the  question"  of  the  discharge, 
^'evidently  for  the  purpose  of  enabling  the  bankrupt  to  obtain 
his  discharge,  and  plead  it  in  bar  of  the  action."  It  is  so  held 
in  the  Indiana,  Illinois,  and  Massachusetts  cases,  and  assumed, 
or  conceded  to  be  so,  in  the  other  cases  cited.  In  Ray  v. 
Wright,  swpra,  the  court  plainly  says  that  one  of  the  objects  of 
this  provision  is  '*to  protect  the  bankrupt,  in  case  he  obtain  his 
certificate,  from  having  his  original  cause  of  action  against 
him  merged  in  a  judgment."  And  the  same  principle  is  de- 
clared by  the  court  gf  appeals  in  Revere  Copper  Co.  v.  Dimock, 
90  N.  Y.  37, -where  the  discharge  was  obtained  after  default, 
and  five  days  before  the  entr>  of  judgment.  The  court  there 
says:  **The  defendant  was  not  without  a  remedy.  He  could 
have  applied  to  the  Massachusetts  court  to  open  his  default 
and  permit  him  to  set  up  his  discharge. " 

This  remedy  of  the  statute,  therefore,  being  in  the  nature 
of  a  personal  privilege,  and  the  defendant  haviog  waived  it  as 
he  did,  how  can  he  now  avoid  the  legal  consequences  of  the  ob- 
ligation created  by  the  judgment  of  the  court?  This  obligation 
no  longer  rests  upon  contract  or  consent,  for  "'Judicium  rednitur 
in  invitum. "  A  judgment  is  essentially  different  from  a  contract 
in  its  nature  and  elements,  and  is  deemed  in  law  an  **obliga- 
tion  of  record."  2  Amer.  Lead.  Cas.  819,  820;  O'Brien  v. 
Young,  95  N.  Y.  428,  and  cases  cited;  State  v.  City  of  St.  New 
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Orleans,  109  U.  S.  285;  S.  C.  3  Sup.  Ct.   Rep.    211.     From  the 

time  the  supreme  court,  in   Mills  v.    Duryee,   7  Cranch,   481, 

(1813, )  decided  that  nil  debit  is  not  a  good  plea  to  an  action  upon 

a  judgment  of  another  state,  it  has  been  uniformly  held  that  a 

party,  bound  by  such  an  obligation,  is  estopped  from  alleging 

or  proving  that  at  the  time  he  did  not  owe  the  debt.     Christmas  v 

V.  Russell,  5  Wall.  290;  Cromwell  v.  County  of  Sac,    94  U.    S. 

351 ;  Revere  Copper  Co.  v.   Dimock,  siipra]  Jordan  v.  Phelps,  3 

Gush.  545;  Fuller  v.  Shattuck,  13  Gray,  70;  Stevens  v.    Howe,  -  "7 

127  Mass.  164;  Patrick  v.  Shaffer,  94  N.  Y.   423.     And,   within  .  'li. 

the  general  principle  of  res  adjudicata,    it  is  well  established  .-'X^ 

that  the  judgment  of  a  court  of  competent  jurisdiction  is  final  ^  -i 

and  conclusive,  not  only  as  to  any  matter  of  defense  actually 

determined,  but  as  to  every  other  defense  or  remedy  to  defeat 

or  diminish  the  recovery,  which  might   have  been   interposed, 

but  was  omitted  or  otherwise  waived.     Jordan  v.  Van  Epps,  85 

N.  Y.  427,  and  cases  cited;  Wells,  Res.  Adj.  §  251,  67;  Marriott 

V.  Hampton,  7  Term  R.  269;  Le  Guen  v.  Gouverneur,  1  Johns.  *       7^ 

Cas.  492;  Walker  v.  Ames,    2  Cow.    428;    Binck  v.   Wood,    43 

Barb.  320;  Clemens  v.  Clemens,  37  N.  Y.  74;   Noble  v.  Merrill, 

48  Me.  140;  Bridge  Co.  v.  Sargent,  27  Ohio  St.    233;    Bates  v. 

Spooner,  45  Ind.  493;  Kelly  v.   Donlin,  70  111.    378;    Dewey  v.  .; 

Peck,  33  Iowa,  242;  Bank  v.  Stevens,  46  Iowa,   429;  Mally  v.  » i 

Mally,  52  Iowa,  654;  Parnoll  v.  Hahn.  61  Cal.  131.  ''-. 

In  Jordan  v.  Van  Epps,  supra,  the  plaintiff  sought  to  re- 
cover dower  in  certain  lands.  In  a  former  partition  suit  she 
had  neglected  to  assert  her  statutory  remedy  for  the  admeas- 
urement of  dower,  and  it  was  held  that  the  judgment  was  con- 
clusive of  the  matter  omitted  in  her  defense.  The  court  there 
states  the  rule:  **The  judgment  is  fiital  and  conclusive  between 
the  parties,  not  only  as  to  the  matter  actually  determined,  but 
as  to  every  other  matter  which  the  parties  might  have  litigated 
and  have  decided  as  incident  to  or  essentially  connected  with  the 
subject-matter  of  the  litigation,  within  the  purview  of  the  orig- 
inal action."  And  in  the  Sac  County  Case,  94  U.  S.  352,  it  is 
said  that,  where  the  former  judgment  was  upon  the  same  claim 
or  demand  in  any  subsequent  action,  *'it  is  a  fln^tUty  as  to  the 
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claim  or  demand  in  controversy,  concluding  parties  not  only  as 
to  every  matter  which  was  offered  and  received  to  sustain  or 
defeat  the  claim  or  demand,  but  as  to  any  other  admissible 
matter  which  might  have  been  offered  for  that  purpose. "  Thus, 
for  example,  a  judgment  rendered  upon  a  promissory  note  is 
conclusive  as  to  the  validity  of  the  instrument  and  the  amount 
due  upon  it,  although  it  be  subsequently  alleged  that  perfect 
defenses  actuaUy  existed,  of  which  no  proof  was  offered;  such 
as  forgery,  want  of  consideration,  or  payment.  If  such  de- 
fenses were  not  presented  in  the  action  and  established  by 
competent  evidence,  the  subsequent  allegation  of  their  exist- 
ence is  of  no  legal  consequence.  The  judgment  is  as  conclu- 
sive, so  far  as  future  proceedings  at  law  are  concerned,  as 
though  the  defenses  never  existed. 

We  conclude,  therefore,  that  the  discharge  of  the  defend- 
ant, which  might,  by  obtaining  a  stay  of  proceedings,  have 
been  pleaded  in  bar  of  the  former  action,  is  no  defense  to  an 
action  on  the  judgment,  and  that  the  plaintiffs  are  entitled  to 
recover. 

Judgment  reversed. 

Smith,  J.,  concurring.  I  concur  in  the  conclusions,  but 
not  upon  the  ground  that  the  judgment  is  a  merger  of  the  debt. 
That  I  regard  as  a  mere  fiction.  The  judgment  no  more  merges 
or  extinguishes  the  debt  than  does  a  promissory  note  merge 
the  debt  when  given  on  settlement  of  an  account,  or  on  settle- 
ment of  an  unliquidated  or  disputed  claim  of  any  kind.  But  I 
concur  solely  on  the  ground  that  the  defendant  has  had  his  day 
in  court,  and,  failing  there  to  interpose  the  bar  to  the  action, 
and  permitting  judgment  to  go  against  him,  he  cannot  now, 
when  sued  upon  the  judgment,  interpose  a  defense  which  he 
might  have  interposed  to  the  original  action. 

Church,  J.,  dissenting.  The  single  question  presented 
by  this  appeal  is  this:  Is  a  discharge  in  bankruptcy  un- 
der the  act  of  1867,  properly  pleaded  and  proved,  a  bar  to  an 
action  brought  in  a  district  court  of  this  territory,  upon  a  judg- 
ment recovered  in  a  circuit  court  of  Iowa,  after  the  filing  of  the 
petition  in  bankruptcy,  and  prior  to  the  granting  of  the  dis- 
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charge,  in  an  action  commenced  by  personal  service  of  process 
before  the  filing  of  the  petition,  upon  an  indebtedness  on  sim- 
ple contract  then  existing?  That  the  question  thus  presented 
is  one  of  considerable  difficulty  is  manifest  in  the  diversity  of 
opinion  concerning  it  which  has  prevailed  among  the  many  dis- 
tinguished jurists  by  whom  it  has,  in  various  forms,  been  con- 
sidered. I  am  not  aware  that  it  has  ever  been  directly  passed 
upon  by  the  supreme  court  of  the  United  States;  and  this  court 
is  therefore  at  liberty  to  adopt  such  a  solution  of  the  ques- 
tion as  shall  seem  to  it  most  in  consonance  with  the  spirit  and 
purpose  of  the  acts  of  congress  whose  shield  is  thus  invoked. 
And  I  think  it  must  be  conceded  in  the  outset  that  that  spirit 
and  that  purpose  were  highly  remedial  and  beneficent.  While< 
on  the  one  hand,  ckccepting  from  the  debtor  the  surrender  of* 
all  his  estate,  and  devoting  it  to  the  payment,  so  far  as  it 
would  extend,  of  the  first  claims  and  demands  of  all  his  cred- 
itors who  might  choose  to  claim  their  pro  rata  share,  the  law 
designed  to  relieve  the  honest  debtor  from  a  burden  which  he 
was  unable  to  carry,  gave  him  a  new  start  in  life,  and  thus 
tended,  at  least,  to  make  of  him  a  more  useful  citizen,  better 
able  to  add  to  the  productive  wealth  of  the  country,  and  to  bear 
his  due  share  of  the  public  burdens.  Thus  considered,  the 
operation  of  the  law  was  beneficial  to  three  classes, — to  the 
debtor,  to  his  creditors,  and  to  the  public  at  large. 

One  of  the  elements  essential  to  this  beneficent  operation 
was  the  protection  guaranteed  by  the  discharge  against  all 
enumerated  debts  and  claims  existing  at  the  time  of  filing  the 
petition,  and  provable  against  the  estate  of  the  bankrupt,  and 
it  certainly  was  never  intended  or  contemplated  that  any  cred- 
itor of  the  class  designated  should,  by  any  mere  failure  or  re- 
fusal to  avail  himself  of  the  provisions  of  the  act,  or  to  share 
in  the  distribution  of  the  estate,  or  by  any  act  or  device  of  his 
own,  obtain  any  undue  advantage  over  the  debtor,  his  fellow- 
creditors,  or  the  public,  and  defeat  the  wise  and  salutary  pur- 
poses of  the  law.  Yet,  if  the  discharge  here  pleaded  and 
proved  is  not  a  bar  to  the  present  action,  this  is  precisely  what 
will  be  accomplished  by  this  creditor.     If  he  is   to  succeed  in 
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his  attempt,  it  must  be  because  we  are  compelled  by  some  in- 
flexible rule  of  law,  to  say  that  because  he  elected  to  refuse  to 
share  in  the  bankrupt's  estate,  and,  in  spite  of  the  prohibition 
of  the  act,  (Section  5106,)  to  prosecute  his  claim  to  judgment, 
against  that  judgment  the  shield  of  the  bankrupt  law  is  no  de- 
fense. That  such  is  the  law  is  now  declared  by  this  court,  and 
this  declaration  is  undoubtedly  supported  by  an  array  of  author- 
ities which  must  command  the  highest  respect. 

The  reasons  assigned  for  this  conclusion  may  be  summar- 
ized as  follows:  The  debts  from  Avhich  the  bankrupt  is  re- 
leased by  his  discharge  are  those  which  were,  or  might  have 
been,  proved  against  his  estate.  The  debts  made  provable  are 
those  belonging  to  certain  designated  classes,  which  existed  on 
the  day  on  which  the  petition  was  filed.  By  operation  of  law, 
the  original  debt  became  wholly  merged  and  extinguished  in 
the  judgment,  which  thereby  became  the  debt, — a  new  debt; 
and  this  judgment  not  having  been  in  existence  on  the  day 
when  the  petition  was  filed,  was,  manifestly,  not  provable 
against  the  bankrupt's  estate,  and  therefore  not  affected  by  the 
discharge.  It  is  further  urged  that  this  judgment  imports  ab- 
solute verity,  and  is  conclusive  of  the  defendant's  indebtedness 
at  the  time,  in  the  amount  thereof,  and  that  he  had  then  no  de- 
fense to  the  action. 

Among  the  authorities  cited  in  support  of  these  proposi- 
tions are  Bowen  v.  Eiehel,  91  Ind.  22;  Boynton  v.  Ball,  105  111. 
627;  Bradford  v.  Rice,  102  Mass.  472;  the  opinion  in  the  latter 
case  being  delivered  by  Chief  Justice  Gray,  now  a  member  of 
the  United  States  supreme  court.  Evidently  the  controlling 
principle  in  these  cases  is  that  the  debt  is  wholly  merged  and 
extinguished  in  the  judgment,  which  thus  becomes  a  new  debt, 
and  therefore  was  not  provable  against  the  estate.  This  par- 
ticular branch  of  the  question  came  before  the  United  States 
district' courts  for  adjudication  in  the  early  history  of  the  bank- 
rupt law,  and  met  with  various  determinations;  Judge  Ship- 
man  holding  that  such  judgments  were  not  provable.  {Be 
Williams,  2  N.  B.  R.  79, )  while  Judges  Blatchford,  Withey, 
LoNGYEAR  and  HiLLYER  maintained   the  contrary  views,    (  Re 
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Brown,  3  N.  B.  R.  145;  i?e  Vickery,  Id.  171;   Re  Crawford,  Id.;  -^ 

i2e  Stevens,  4  N.  B.  R.  122;  Re  Stansfield,  4  Sawy.  334;)  and  the  \| 

court  of  common  pleas  of  New  York   (Brady,  J.,)  in  the  case  |J 

of  World  Co.  V.  Brooks,  3  N.  B.  R.  146,   where,    in  a  similar  TC^ 

case,   proceedings  supplementary  to  the  execution  were  taken  /^ 

against  the  bankrupt   judgment  debtor,  vacated  such  proceed-  \^^ 
ings  on  the  application  of  the  defendant. 

Upon  the  main  question  the  courts  of  New  York  have  al- 
most or  quite  uniformly  held  that  such  judgments  were  released 
by  the  discharge.  I  cite  but  a  few  of  the  cases  from  that  state. 
Dresser  v.  Brooks,  3  Barb.  429;  Arnold  v.  Oliver,  64  How.  Pr. 

452;  Fox  v.  Woodruff,  9  Barb.  498;  Johnson  v.  Fitzhuh,  3  Barb.  ^^ 

Ch.  372;  Clark  v.  Rowling,   3   N.  Y.  216;  Monroe  v.  Upton,  50  '  ;«a 

N.  Y.  593.     Of  these  I  shall  only  quote  a  few  words  from   the  1^ 

opinion  of  Gridley,  J.,  in  Dresser  v.  Brooks,  supra,  who  says:  >il 

**A  sound  construction  of  the  provision  in  the  bankrupt  act  de-  ^^^ 

daring  the  effect  of  a  discharge,  when   duly  granted,  requires  -  ^^ 

us  to  hold  the  certificate  to  be   a  bar  to  a  debt  extinguishing  "Sj 

when  the  petition   was  filed,  notwithstanding  such  debt  has  :^ 
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passed  into  a  judgment.     It  was   provable  under  the  act,  and  .?J 

the  plaintiff  was  entitled  to  receive  upon  it  his  dividend  of  the  .  Ic 

bankrupt's  estate.  It  was  therefore  precisely  such  a  debt  as 
the  policy  and  spirit  of  the  act  intended  should  be  discharged." 
To  hold  that,  because  the  debt  had  passed  into  the  new  form  of 
a  judgment,  it  was  therefore  exempt  from  the  operation  of  the 
discharge,  he  says,  **might,  in  some  cases,  utterly  defeat  the 
benign  objects  of  the  act,  and  leave  the  unfortunate  debtor  sub- 
ject to  a  great  portion  of  his  debts  after  every  dollar  of  his  es- 
tate had  been  faithfully  devoted  to  their  payment." 

The  courts  of  England,  under  their  bankrupt  acts,  have 
almost  uniformly  held  that  the  discharge  operated  upon  judg- 
ments recovered  pending  the  proceedings  in  bankruptcy,  and 
Judge  Gridley  clearly  shows  that  these  decisions  have  their 
foundation  in  the  doctrine  is  that  the  original  debt  is  not  extin 
guished  in  the  judgment,  but  that  the  judgment  is  a  higher  se- 
curity therefor.  See  Drake  v.  Mitchell,  3  East,  258,  and  the 
important  case  of  Executors  of  Froud  v.    Poote,   Cowp.    138, 


1 


56  DAKOTA  REPORTS.  [Feb., 

per'  Mansfield,  Willes  and  Ashurst,  JJ.  So,  also,  Imley 
V.  Carpentier,  14  Cal.  173;  Harrington  v.  McNaughton,  20  Vt. 
293;  Smith  v.  Kinney,  6  Neb.  447;  Rogers  v.  Insurance  Co. 
(La.)  2  U.  S.  Dig.  (1st.  series)  p.  626,  §  414;  Wade  v.  Clark,  52 
Iowa,  158;  S.  C.  2  N.  W.  Rep.  1039;  Knapp  v.  Hoyt.  57  Iowa, 
591;  S.  C.  10  N.  W.  Rep.  925. 

I  have  not  overlooked  the  case  of  Revere  Copper  Co.  v. 
Dimock,  90  N.  Y.  33,  supposed  by  counsel  for  appellants  to 
sustain  the  opposite  views,  but  I  find  nothing  in  that  case  in- 
consistent with  the  earlier  cases  cited.  On  the  contrary,  the 
court  expressly  places  its  decision  upon  the  ground  that  the 
judgment  was  recovered  five  days  after  the  discharge  was 
granted,  and  therefore  held  that  in  an  action  upon  that  judg- 
ment  it  was  not  open  to  this  collateral  attack.  It  is  difficult  to 
see  how  they  could  have  held  otherwise.  Nor  have  I  omitted 
to  notice  that  the  earlier  New  York  decisions  were  upon  the 
bankrupt  act  of  1841,  which  contained  no  such  specific  provision 
as  the  act  of  1867,  authorizing  the  court,  upon  proper  applica- 
nion,  to  stay  proceedings  in  the  pending  action  to  await  the  re- 
sult of  the  proceedings  in  bankruptcy.  The  answer  to  this  is 
twofold:  First.  It  would  seem  that,  notwithstanding  such 
omission  in  the  act  of  1841,  the  same  protection  was  in  fact  af- 
forded by  the  courts  to  the  debtor  under  that  act.  4  Wait,  Pr. 
579;  2  Barb.  Ch.  Pr.  169,  179,  589,  note  11,  626;  Be  Bellows,  3 
Story,  428;  Dresser  v.  Brooks,  3  Barb.  433,  (opinion  of  Allan, 
J.)  Second.  The  mere  existence  or  non-existence  of  such  a 
provision,  either  by  express  enactment  or  by  acknowledged 
practice,  could  not  affect  the  legal  character  or  effect  of  a  judg- 
ment. 

If  the  New  York  courts  were  right  in  their  decisions,  it 
must  be  because  these  judgments  did  not  possess  the  character 
now  sought  to  be  attributed  to  them.  Right  here,  then,  I  think, 
we  must  seek  the  solution  of  the  question  before  us,  for  this  is 
the  point  around  which  the  inquiry  revolves.  Is  a  debt  upon 
which  a  judgment  is  recovered  not  only  merged,  but  also  extin- 
guished, in  that  judgment?  That  it  is  merged,  in  a  certain 
sense,   I  freely  concede.     That  it  is  extinguished,  I  must  ven- 
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ture  to  deny,  notwithstanding  the  eminence  'of  those  who  have 
held  the  contrary  view.  One  of  these,  for  whose  opinions  I 
entertain  the  highest  respect,  (Beasley,  C.  J.,  of  the  supreme 
court  of  the  state  of  New  Jersey)  puts  the  opposing  view  as 
strongly  as  possible  when  he  says:  "The  effect  of  a  judgment 
at  common  law  is  practically  to  destroy,  so  long  as  it  exists, 
the  ground  in  which  it  rests."  (Barnes  v.  Gibbs,  31  N.  J.  Law 
317, )  an  assertion  which  immediately  suggests  the  inquiry,  if 
the  ground  upon  which  it  rests  is  destroyed,  on  what  shall  it 
then  thereafter  rest?  Certainly,  as  already  intimated,  the 
English  courts  have  taken  an  entirely  different  view  of  this 
matter. 

In  Drake  v.  Mitchell,  supra.  Lord  Ellenborough,  C.  J., 
says:  **I  have  always  understood  the  principle  of  transit  in 
rem  judicatum  to  relate  only  to  the  particular  cause  of  action  in 
which  the  judgment  is  recovered,  operating  as  a  change  of  rem- 
edy, from  its  being  of  a  higher  nature  than  before;  but  a  judg- 
ment recovered  in  any  form  of  action  is  still  but  a  security  for 
the  original  cause  of  action  until  it  be  made  productive  in 
satisfaction  to  the  party,  and  therefore,  till  then,  it  cannot  op- 
erate to  change  any  other  collateral,  concurrent  remedy  which 
the  party  may  have."  Gross,  Lawrence  andLE  Blanc,  JJ., 
all  express  similar  views.  See,  also.  Bank  of  Metropolis  v. 
Guttschlick,  14  Pet.  19,  at  32. 

The  real  difficulty,  I  apprehend,  arises  from  confounding 
the  debt  proper  with  that  by  which  it  is  evidenced.  The  debt 
is  the  obligation  which  the  debtor  owes  to  his  creditor.  If 
"What  he  owes  is  money,  then  the  debt  is  the  obligation  to  pay 
that  amount  of  money.  This  debt  may  be  an  open  one,  or  it 
may  be  represented;  that  is,  its  character  and  amount  may  be 
preserved  by  the  account  of  the  merchant,  or  by  a  due-bill  or  a 
promissory  note,  or  by  a  judgment.  It  may  pass  from  the 
first  of  these  through  the  series  to  the  last,  changing  its  form 
with  each,  gaining  with  each  change  higher  character  eviden- 
tially, but  remaining  the  same  debt  or  obligation  throughout, 
until,  by  a  judgment  regularly  obtained,  its  existence  and 
amount  are  conclusively  established.     Why?    Because  it  had 
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been  adjudicated  by  a  legal  tribunal,  constituted  for  that  pur- 
pose, that  at  the  time  the  judgment  was  rendered  the  debtor 
owed  that  obligation — the  obligation  to  pay  that  amount  of 
money — to  his  creditor;  and  while  the  judgment  always  thxjis 
speaks  as  of  the  date  of  its  rendition,  in  the  great  majority  of 
cases  it  also  speaks  as  of  the  date  when  the  action  was  com- 
menced. Undoubtedly  this  debt  has  now  changed  its  form;  but 
even  though  it  be  conceded  that  the  original  cause  of  action  has 
become  merged,  swallowed  up  in  the  judgment,  so  that,  as  held 
in  Barnes  v.  Gibbs,  supra  ^  it  can  never  again  be  the  subject  of 
another  action  between  the  identical  parties,  the  reason  which 
lies  at  the  foundation  of  this  rule,  I  apprehend,  is  that  the  in- 
debtedness having  been  once  conclusively  established  by  the 
adjudication  of  a  competent  tribunal,  the  law  will  not  permit 
its  existence  or  amount  to  be  again  controverted.  The  judg- 
ment embraces  within  its  scope  all  questions  which  were  or 
ought  to  have  been  litigated  between  the  parties  in  that  action, 
and  it  is  this  circumstance  which  often  gives  to  judgments 
great  evidential  value  in  collateral  proceedings,  whereas,  if 
they  were  to  be  regarded  as  entirely  new  debts,  the  precedent 
obligation  being  entirely  extinguished  and  destroyed  by  them, 
it  is  difficult  to  see  how  they  could  be  evidence  of  any  fact  ex- 
cept of  an  indebtedness  existing  on  the  date  of  their  rendition. 

Mr.  Bump,  in  his  work  on  bankruptcy,  (6th  Ed.)  411,  says 
**The  debt  remains.  If  this  were  not  so,  the  judgment  would 
destroy  itself  by  extinguishing  the  very  foundation  upon  which 
it  is  built.  The  debt  was  founded  upon  contract;  it  is  now 
founded  upon  judgment,  but  it  is  none  the  less  the  same  debt. 
A  judgment  operates  to  extinguish  a  debt  only  when  it  pro- 
duces the  fruits  of  a  judgment.  It  operates  as  a  change  of 
remedy  merely.  It  is  a  security  of  a  higher  nature.  It  is  still 
but  a  security  for  the  original  cause  of  action.  The  theory  that 
the  debt  is  so  merged  in  the  judgment  as  to  be  extinguished 
has  no  applicability  under  the  bankrupt  act.''  The  doctrine  of 
this  author,  above  quoted,  is,  I  think,  fully  sustained  by  the 
authorities  already  cited. 

Another  author  states  the  doctrine  thus:     **It  has  been  uni- 
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formly  held  that  whenever  a  cause  of  action,  existing  at  the 
time  of  filing  the  debtor's  petition,  was  of  such  a  nature  that 
the  discharge  would  have  affected  it,  any  judgment  recovered 
thereon  prior  to  the  decree  of  discharge  will  be  affected  to  an 
equal  extent;  and  that  within  the  meaning  of  those  laws  such 
judgments  are  never  to  be  regarded  as  new  debts,  arising  sub- 
sequently to  the  filing  of  the  petition."    Freem.  Judgm.  §  245. 

A  recent  case  in  the  supreme  court  of  the  United  States 
strongly  tends,  in  my  opinion,  to  sustain  this  doctrine,  A  na- 
tional bank  having  become  insolvent,  passed  into  the  hands  of 
the  comptroller  for  liquidation.  Certain  claims  against  it  being 
disputed,  suits  were  brought  and  judgments  recovered,  where- 
upon the  question  ar(»se  whether  the  judgment  creditors  were 
entitled  to  dividends  on  the  basis  of  the  amount  of  their  judg- 
ments, or  on  the  basis  of  the  amount  of  the  claims  as  they  ex- 
isted at  the  date  of  suspension;  the  difference,  which  was  quite 
large,  being  the  interest  which  had  accrued  in  the  mean  time. 
The  supreme  court  held  that  the  judgment  established  the 
claim  as  a  claim  against  the  bank  at  th^  time  of  the  insolvency, 
and  the  amount  due  when  the  judgment  was  rendered,  and  that 
dividends  were  to  be  paid  on  the  amount  due  at  the  date  of  in- 
solvency. White  V.  Knox,  111  U.  S.  784;  S.  C.  4  Sup.  Ct.  Rep. 
^.    See,  also,  Norton  v.  Switzer,  93  U.  S.  355. 

But  again  it  is  urged  that,  inasmuch  as  the  bankrupt  law 
provided  a  method  by  which  the  debtor  might  have  prevented 
the  recovery  of  the  judgment,  and  he  fiailed  to  avail  himself  of 
its  protection,  he  cannot  now  be  heard  to  allege  anything 
against  the  judgment.     His  mouth  is  closed.     Rev.  St.  §  5106. 

The  supreme  court  of  Illinois  in  Boynton  v.  Ball,  supra, 
put  the  case  thus:  **We  are  not  aware  of  any  case  that  holds 
that  where  a  defense  might  have  been  made  to  a  pending  cause 
of  action,  but  was  not  set  up  solely  through  the  negligence  of  a 
defendant,  such  defendant  may  afterwards  interpose  the  same 
defense  to  the  judgment  which  has  been  rendered  against  him. 
It  is  ordinarily  enough  that  a  party  has  had  a  day  in  court  and  an 
opportunity  to  plead  his  defense."  The  answer  to  this  is  that 
the  protection  afforded  by  the  statute  is  not  in  the  form  of,  and 
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does  not  constitute  a  defense  to,  the  action  at  all.  On  the  con- 
trary, it  is  largely  founded  on  the  hypothesis  that  the  debtor 
has  no  defense,  since,  if  the  claim  of  the  creditor  is  disputed, 
the  statute  provides  for  allowing  the  action  to  * 'proceed  to 
judgment  for  the  purpose  of  ascertaining  the  amount  due, 
which  amount  may  be  proved  in  bankruptcy,  but  execution  shall 
be  stayed."  It  will  be  observed  that  here  is  no  provision  for 
any  special  form  of  judgment.  The  action  proceeds  to  judg- 
ment by  leave  of  the  court  in  the  ordinary  way;  the  amount  as- 
certained to  be  due  is  provable,  and  the  execution  is  stayed  to 
await  the  determination  of  the  court  as  to  his  discharge.  Now, 
can  it  be  seriously  con  tended,  that  if  a  bankrupt,  against  whom 
an  action  is  pending,  goes  before  the  court,  asks  for  a  stay  of 
proceedings,  insists  that  be  is  not  indebted  to  the  amount 
claimed,  and  then,  as  it  may  be,  consents  that  the  action  pro- 
ceed to  judgment  for  the  purpose  of  ascertaining  the  amount 
due,  the  indebtedness  will  not  be  merged  and  extinguished  in 
the  judgment  which  may  be  recovered,  but  will  be  provable 
against  the  estate  and  released  by  the  discharge,  while,  if  the 
same  bankrupt,  acknowledging  the  indebtedness  as  claimed, 
permits  judgment  to  be  recovered  against  him  without  the  for- 
malities indicated,  the  indebtedness  would,  by  operation  of  law, 
be  wholly  merged  and  extinguished  in  such  judgment,  would 
not  be  provable,  and  would  not  be  released  by  the  discharge. 

What  is  the  real  design  of  the  provisions  of  Section  5106? 
Is  it  to  impose  upon  the  debtor  ceilain  conditions,  on  the  ob- 
servance or  non-observance  of  which  shall  depend  the  question 
whether  the  debt  sued  for  shall  or  shall  not  be  released  by  the 
discharge  which  may  be  granted  him?  Or  is  it  designed  to  pro- 
tect the  debtor,  his  estate,  and  all  interested  in  it,  from  being 
harrassed  by  needless  litigation?  Surely  there  can  be  but  one 
answer  to  this  question,  and  I  fail  to  see  how  the  legal  operation 
of  the  discharge  can  be  affected  by  the  omission  of  the  bank- 
rupt to  avail  himself  of  the  provisions  of  this  section. 

I  am  not  unmindful  of  those  cases  in  the  supreme  court  of 
the  United  States,  referred  to  in  the  opinion  of  the  court,  which 
hold  that  until  the  pendency  of  the  proceedings  in  bankruptcy 
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is  in  some  proper  way  brought  to  the  notice  of  the  court  in 
which  a  suit  against  the  bankrupt  may  be  pending,  it  is  not 
only  the  right  but  the  duty  of  such  court  to  proceed  to  judg- 
ment in  the  cause;  but  my  attention  has  not  been  called  to  any 
case  in  that  court  which  detennines  the  effect  of  a  discharge 
upon  a  judgment  which  might  be  rendered  against  the  bank- 
rupt in  consequence  of  his  failure  to  procure  a  stay;  although  I 
am  aware  that,  in  one  of  the  cases  referred  to,  Justice  Gray 
suggests  the  possibility  that  a  judgment  might  not  be  dis- 
charged; a  suggestion  which,  perhaps,  might  naturally  have 
been  expected  from  one  who  formerly,  in  the  state  court  over 
which  he  presided,  furnished  some  of  the  most  important  au- 
thority for  that  doctrine. 

Upon  a  complete  review  of  the  authorities  cited,  and  con 
sideration  of  the  reasons  which  have  led  to  their  decisions,  I  am 
satisfied  that  the  sounder  and  better  view,  and  the  one  most  in 
harmony  with  the  whole  spirit  and  purpose  of  the  bankrupt  act 
is  that  which  refuses  to  consider  the  debt  as  extinguished  in 
the  judgment,  but  regards  it  as  a  subsisting  obligation,  provable 
against  the  bankrupt's  estate,  and  therefore  embraced  within  the 
operation  and  effect  of  the  discharge,  notwithstanding  the  judg- 
ment. Another  point  is  presented  by  the  respondent  as  a  reason 
for  the  affirmation  of  the  judgment,  viz.,  that  under  the  law  as 
construed  by  the  supreme  court  of  the  state  of  Iowa  the  dis- 
charge in  bankruptcy  would,  in  that  state,  be  regarded  as  an 
effectual  bar  to  any  action  on  this  judgment,  and,  therefore,  by 
well-established  rules  of  judicial  comity,  the  same  effect  must 
be  given  to  it  by  the  courts  of  any  state  or  territory  where  an 
action  may  be  brought  on  the  judgment.  Although  the  precise 
question  at  bar  has  never,  so  far  as  I  am  aware,  come  before 
the  supreme  court  of  Iowa,  a  reference  to  the  cases  cited  shows 
that  that  court  has  adopted  such  a  view  of  the  character  and  ef- 
fect of  judgment  recovered  pending  proceedings  in  bank- 
ruptcy, as  to  lead  to  the  result  I  have  reached.  Wade  v.  Clark 
aud  Knapp  v.  Hoyt,  supra.  The  conclusion  is  sustained  by  the 
authority  of  Hagerty  v.  Amory,  7  Allan,  458. 

For  all  the  reasons  above  stated,  I  think  the  judgment  of 
the  district  court  should  be  affirmed,  and  must  therefore  dis- 
sent from  the  conclusion  reached  by  a  majority  of  the  court. 

Pkancis,  J. ,  concurs  in  the  foregoing  views. 
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Lloyd  v.  Powers  et  al 

1.  Farm  contract— construction— conversion  op  grain— action. 

Contract  construed,  and  hdd  that  plaintiff  .was  not  entitled  to  a 
judgment  in  an  action  for  conversion  of  a  part  of  the  grain  grown  un- 
der said  contract. 

2.  Pleading— BREACH  of  contract  executed  by  agent— principal 

AS  plaintiff. 

Where  a  written  contract  is  executed  on  the  part  of  the  party  of 
the  second  part,  as  follows,  ''G,,  Agent  for  L.,"  L.  is  the  proper  party 
to  sue  for  a  breach  thereof. 

Hudson,  J.,  dissenting. 

Filed  February  16,  1885. 

Appeal  from  the  district  court  of  Stutsman  county. 

Mr.  Nick^uSy  for  appellants. 

Mr,  Dodge^  for  respondents. 

Church,  J.  The  record  in  this  case  is  so  meager  and  de- 
fective, and  the  papers  constituting  the  judgment  roll  are  of 
so  unusual  a  character,  that  it  is  difficult  to  treat  the  case  in 
such  a  manner  as  to  be  inteligible  to  those  not  familiar  with  it, 
without  transcribing  the  entire  record,  into  the  opinion  of  the 
court,  and  even  then  much  would  have  to  be  left  to  inferences, 
drawn  from  the  briefs  of  counsel.  Inasmuch,  therefore,  as  the 
case  involves  no  important  questions  of  general  interest,  we 
shall  dispose  of  it  very  briefly.  The  first  question  raised  is  as 
to  whether  the  writ  is  properly  brought  in  the  name  of  this 
plaintiff.  We  think  it  is.  The  transactions  had  their  origin 
in  a  written  contract  between  the  defendant  Powers,  as  party 
of  the  first  part,  and  *' William  M.  Lloyd,  agent  for  the  real  es- 
tate hereinafter  described,  party  of  the  second  part,"  by  which 
Powers  agreed  to  work  the  land  for  a  share  of  the  crops,  and  it 
is  for  the  conversion  of  some  of  these  crops  that  the  action  is 
brought.  The  contract  is  executed  on  behalf  of  the  party  of  the 
second  part,  as  follows:  **J.  W.  Goodrich,  AgH  for  W.  M. 
Lloyd,"  Manifestly,  therefore,  Lloyd  was  the  proper  party  to 
sue. 

As  to  the  construction  of  the  contract,  we  think  the  parties 
have  entirely  misapprehended  this  instrument,  and  in  their  dis- 
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cnssion  of  it  have  overlooked  that  portion  of  which  plainly  and 
clearly  provides  for  determining  the  question  of  title  as  between 
Powers  and  Lloyd.  What  is  said  on  this  subjexjt  in  the  fourth 
paragraph  of  the  contract  (as  printed)  prohibits  removal  until 
division;  and  declares  that  until  division  title  and  possession 
shall  remain  in  Lloyd.  In  the  fifth  paragraph,  however,  which 
so  far  as  we  have  observed,  is  entirely  unnoticed  by  counsel,  it 
is  provided  that,  *4n  consideration  of  the  faithful  performance 
of  all  the  stipulations  by  Powers,  Lloyd  agrees,  upon  reasona- 
able  request  thereafter  made,  to  give  and  deliver  on  said  farm 
half  of  all  gi'ains  and  vegetables  so  raised  and  secure."  How 
this  provision  came  to  be  disregarded  we  are  unable  to  compre- 
hend; but,  taken  in  connection  with  the  rest  of  the  contract,  it 
clearly  defines  the  intention  of  the  parties  to  be,  that,  iaf ter  the 
crops  were  gathered  and  threshed,  it  was  to  be  ascertained  and 
determined  whether  Powers  had  fulfilled  his  agreement,  which, 
of  course,  must  be  done  in  the  first  instance  by  Lloyd,  and,  this 
being  determined  in  the  affirmative,  thereafter,  upon  request, 
Lloyd  was  to  deliver  to  Powers  his  share,  one-half,  of  the 
crops.  It  would  seem  entirely  manifest,  therefore,  that  until 
such  delivery — that  is,  until  some  act  by  Lloyd  or  his  agent 
from  which  a  delivery  could  be  legally  inferred — no  title  would 
pass  to  Powers,  nor  any  right  of  possession.  No  matter  how 
unreasonably  Lloyd  might  refuse  to  deliver  in  compliance  with 
the  contract,  Powers'  only  remedy  would  be  by  proper  action; 
and  if  this  were  the  whole  of  the  contraict,  a  substantially  com- 
plete performance  of  his  contract  in  all  respects  would  be  nec- 
essary to  entitle  Powers  to  demand  his  share,  or  any  part  of  it. 
The  next  paragraph,  however,  provides  that  two  and  one- 
half  bushels  of  wheat  per  acre  shall  be  held  by  Lloyd  as  secur- 
ity for  the  plowing  back  by  Powers,  as  thereinbefore  agreed,  of 
so  much  land  as  shall  remain  unplowed.  When  is  not  stated, 
but  we  must  assume  that  this  relates  to  the  time  of  division 
and  delivery  of  the  balance  of  Powers'  share;  so  that  it  seems 
that  as  security  for  the  performance  of  this  particular  part  of 
his  agreement  by  Powers  Lloyd  was  to  **hold" — that  is  to  say, 
"hold  back,"  withhold,  * 'retain," — two  and  one-half  bushels  for 
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every  acre  remaining  unplowed;  the  contract  thus  creating  or 
providing  for  a  lien  on  so  much  of  Powers*  share  for  that  pur- 
pose. 

Third.  Whence  arises  the  alleged  conversion?  Here  the 
record  leaves  us  very  much  in  the  dark.  The  complaint  is 
short,  and  substantially  in  the  usual  form.  The  defendants. 
Powers  and  Bush  &  Corwin,  answer  separately,  setting  up  in  a 
manner  at  once  needlessly  particular,  and  yet  wholly  indefinite, 
certain  matters  supposed  to  constitute  a  defense,  which  would 
have  been  better  covered  by  a  general  denial.  Powers  also  sets 
up  a  counter-claim.  We  are  left  to  infer,  or  rather  to  guess — for 
there  are  no  facts  in  the  record  from  which  a  legal  inference 
could  be  drawn — that  the  season's  crop  amounted  to  about  2,200 
bushels  of  wheat,  700  bushels  of  oats,  and  that  after  these 
had  been  threshed,  Powers  carried  away  and  sold  to  Bush 
&  Corwin  1,036  bushels  of  wheat,  (which  would  be  somewhat 
less  than  his  share, )  and  we  are  told  by  the  special  verdict  that 
he  took  50  bushels  more  than  his  share  of  the  oats,  worth  50 
cents  a  bushel.  We  are  also  informed  by  the  verdict  that 
Powers  failed  to  do  128  acres  of  plowing  back,  which,  at  two 
and  a  half  bushels  per  acre,  would  entitle  Lloyd  to  retain  320 
bushels  of  Powers'  share  of  the  wheat,  found  to  be  worth  85 
cents  a  bushel.  This  question  was  also  submitted  to  the  jury: 
**Was  there  a  division  of  the  grain  by  consent  of  plaintiff,  or  of 
which  he  approved  after  it  was  made?"  To  which  the  jury 
answered  **Yes.'' 

Upon  these  facts  the  court  rendered  a  judgment  against  all 
of  the  defendants  for  the  value  of  the  320  bushels  of  wheat,  1272, 
and  against  Powers  severally  for  the  value  of  the  50  bushels  of 
oats,  $25.  The  judgment  is  in  form  of  a  remarkable  document, 
for  which,  we  think,  it  would  be  difficult  to  find  a  precedent. 
We  certainly  hope  it  will  not  furnish  a  precedent  for  future 
guidance.  We  are  unable  to  discover  anything  whatever  in 
this  record,  from  first  to  last,  to  justify  a  judgment  against 
Bush  &  Corwin.  There  is  no  finding  of  fact,  no  conclusion  of 
law,  no  adjudication,  that  they  converted  a  single  bushel  of  this 
grain.     We  cannot  determine  with  accuracy  upon  what  theory 
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respecting  this  contract  the  court  proceeded.  The  jury 
found  that  there  was  a  division  of  the  grain  by  consent  of  the 
plaintiff.  If,  by  **division,"  is  here  meant  the  delivery  contem- 
plated by  the  fifth  paragraph  of  the  contract,  then  it  is  difficult 
to  see  how  the  judgment  can  be  supported.  There  was  no  de- 
livery to  plaintiff  to  hold  as  a  pledge,  and  there  could  be  no 
conversion.  If,  on  the  other  hand  by  *  *division"  is  meant  mere 
ascertainment  of  shares,  then  the  question  was  not  pertinent  to 
any  issue,  unless,  indeed,  it  had  been  accompanied  by  one  call- 
ing for  a  finding  of  the  amount  of  each  one's  share. 

It  nowhere  appears  that  Bush  &  Corwin  knew  the  facts  re- 
garding the  ownership  of  this  grain.  The  circumstances  of 
Powers'  occupancy  may  have  been  such  as  to  confer  upon  him 
the  apparent  indicia  of  title,  and  no  demand  appears  to  have 
been  made  upon  Bush  &  Corwin.  As  to  the  oats,  perhaps  the 
findings  are  sufficient  to  support  the  judgment;  but  that  is  the 
utmost  that  could  be  conceded.  There  is  no  finding  or  judg- 
ment upon  the  defendant  Powers'  counter-claim,  and  we  are 
entirely  unadvised  of  the  reason.  Counsel  for  appellants  com- 
plain of  this  omission  in  their  brief,  but  there  is  no  assignment 
of  error  which  covers  it,  and  it  is  not  called  to  our  attention  in 
any  proper  way. 

In  conclusion,  we  are  compelled  to  believe  and  say  that  a 
little  more  care  in  the  preparation  and  trial  of  this  cause,  in 
drawing  the  pleadings  and  other  papers,  and  in  the  presenta- 
tion of  the  appeal  to  this  court,  would  have  resulted  in  sparing 
counsel  and  court  much  needless  labor. 

The  judgment  of  the  court  below  must  be  reversed,  and  a 
new  trial  ordered. 

Palmer,  J.,  concurs.  Edgerton,  C.  J.,  concurs  in  the 
judgment  for  other  reasons  than  those  above  given. 

Hudson,  J.,  dissenting.  I  cannot  concur  in  the  majority 
opinion  of  this  court,  and  desire  to  express  briefly  the  grounds 
of  my  dissent.  This  is  what  is  known  as  a  farm  contract,  in 
which  defendant  Powers  agreed  to  cultivate  the  land  therein 
described  for  a  share  of  the  crops,  to  be  divided   at  The   end  of 
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the  season,  and  it  provides  that  **un til  division,  the  title  and 
possession  of  all  hay,  grain,  crops  and  produce  raised  and 
grown,  and  produce  on  said  premises,  should  be  and  remain  in 
the  party  of  the  second  part;  and  in  consideration  of  the  per- 
formance on  the  part  of  the  party  of  the  first  part,  the  party  of 
the  second  part  agreed  that,  upon  reasonable  request  thereafter 
made,  to  give  and  deliver  on  said  farm  the  one-half  of  all  grain 
and  vegetables  so  raised  upon  said  farm  during  the  season  to  the 
party  of  the  first  part.  The  party  of  the  first  part  also  agrees 
that  two  and  one-half  bushels  of  wheat  for  every  acre  of  the 
above  described  land  that  remains  unplowed  shall  be  held  by 
the  second  party  as  security  for  the  plowing  back  of  the  land  as 
heretofore  agreed."  The  jury  found,  by  their  special  verdict, 
that  Powers  failed  to  plow  back  128  acres,  and  that  there  was 
a  division  of  the  grain  by  consent  of  plaintiff,  which  was  ap- 
proved after  it  was  made,  and  that  Powers  delivered  to  defend- 
ants Bush  &  Corwin  1,036  2  -100  bushels  of  wheat  at  85  cents  a 
bushel.  The  claim  of  plaintiff  is  for  the  conversion  of  320 
bushels,  which  he  was  entitled  to  hold  as  security  for  the  plow- 
ing back. 

The  majority  opinion  of  the  court  seems  to  assume  that  be 
cause  there  was  a  division  of  the  grain,  that  constituted  a  de- 
livery of  one-half  to  the  defendant  Powers,  and  thereby  the 
plaintiff  vxaived  his  right  to  hold  back  two  and  one-half  bushels 
for  each  acre,  which  Powers  failed  to  plow.  By  the 
terms  of  the  contract,  the  title  to  any  part  of  the  wheat  did  not 
pass  to  the  defendant  Powers,  and  he  did  not  have  possession 
any  more  than  a  farm  hand  would  have  possession  of  the  prop- 
erty of  his  employer.  It  does  not  appear  that  he  made  any  re- 
quest for  a  delivery  of  any  portion  of  the  grain,  without  which 
he  could  not  have  a  delivery.  This  latter  clause  was  a  quali- 
fication of  that  by  which  he  was  to  have  one  half  of  the  grain 
on  division.  In  any  view  that  can  be  taken  of  this  contract,  it 
must  appear  that  the  320  bushels  of  wheat  taken  by  the  defend- 
ant Powers,  and  delivered  to  the  defendants  Bush  &  Corwin, 
and  by  them  sold,  was  a  conversion  to  that  extent  of  the  plain- 
tiff's property.  Powers  having  no  right  even  to  the  possession 
of  it.     I  think  the  judgment  should  be  affirmed. 
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[  Holt  et  at.  v.  Colton. 

Agency— SALE  of  land— interest  adverse  to  principal. 

Gray  was  defendant's  agent  to  procure  from   plaintiff «»  a  deed   for 

certain  lands.     Plaintiffs  executed  the  deed  and  placed  it  in  the  hands 

of  Obay  for  delivery,  it  being  agreed  between  them  that  Gray  should 

have  the  right  to  demand  from  his  principal  as  a  condition  precedent 

to  such  delivery,  that  the  principal  should  procure  a  deed  to  the  said 

;  Gray  for  certain  other  lands.     The  deed  from   plaintiffs  having  been 

'  delivered  to  defendant  without  the  jjerformance  of  such  condition  pre- 

'  cedent,  held^  that  the  title  passed,  as  it  was  incompetent  for  the  agent 

to  make  any  agreement  securing  a  benefit  for  himself  adverse   to  his 

.  employers'  interests. 

Piled  February  20,  1885. 

The  facts  are  staled  in  the  opinion. 

Appeal  from  the  district  court  of  Cass  county. 

/.  J.  Rogers,  C,  E.  *Flandrotv^  and    W,    H.    Sanborn^    for   re- 
j         spondent. 

I  Wilson  &  Ball  and  Thomas  d:  Benton,  for  appellants. 

i  HODSON,  J.     This  action  was  brought  upon  the  equity  side 

I         of  the  court  to  cancel  the  record  of  a  deed  from   the  plaintiffs 
I         to  the  defendant  of  certain  lands  in   Ransom  county,    and  to 

quiet  the  titles.     An  action  at  law  was  also  commenced  by  the 

I 

same  plaintiff  to  recover  possession  of  the  same  land,  both 
actions  depending  upon  the  same  facts,  and  it  was  agreed  that 
the  decision  in  one  would  dispose  of  both.  The  case  was  tried 
by  the  court.  Many  of  the  questions  of  fact  were  settled  by 
the  findings,  and  need  not  be  alluded  to  here,  except  so  far  as 
may  be  necessary   to  present  the  one   principal  question  of 

^         law   involved    in    the    case.       The    substance    of    the    claim 

i 

'  made  by  the  plaintiff  is  that  the  deed  of  the  said  land  was 

never  delivered;  that  possession  of  it  was  obtained  by  fraud 
and  intimidations.  This  claim  was  determined  adversely  to 
the  plaintiff  by  the  findings  of  fact.  Aside  from  that  question, 
it  is  claimed  that  one  Gray,  who  was  constituted  the  agent  of 
the  defendant  to  procure  the  deed  for  him,  was  not  authorized 
to  deliver  it  to  the  defendant,  because  it  was  executed  and 
placed  in  the  hands  of  Gray,  by  the  plaintiffs,  to  be  delivered 
to  defendant  only  upon  certain  conditions;  but,  as  appears  by 
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the  testimony,  were  conditions  imposed  by  the  plaintiffs  and 
assented  to  by  Gray;  conditions  in  which  Gray  was  interested 
directly,  adversely  to  the  interests  of  his  principal. 

It  seems  to  have  been  agreed  between  the  plaintiffs  and 
Gray,  the  agent  of  Colton,  that  he  (Gray)  should  not  de- 
liver the  deed  to  Colton  unless  he  would  accept  this  deed 
for  79  acres  instead  of  80  acres,  which  was  agreed  to  be 
given;  and  further,  unless  he  (Colton)  should  perform  an  obli- 
gation he  was  under  to  Gray,  to  procure  for  him  a  deed  of  a 
certain  piece  of  land  of  M.  A.  Kindred.  This  was  a  condition 
entirely  in  the  interest  of  and  for  the  benefit  of  Gray,  the  agent 
of  the  defendant,  and  in  violation  of  his  duty  as  agent.  It  was 
incompetent  for  him  to  enter  into  any  agreement  with  the 
plaintiff,  of  this  character,  b>'  which  he  should  become  their 
agent,  and  by  which  he  was  to  secure  any  benefit,  and  by  which 
he  should  antagonize  the  interest  of  his  principal.  His  duty 
was  to  procure  this  deed  ui)on  the  payment  of  the  sum  of  money 
agreed  upon  between  Colton  and  the  plaintiff.  The  condition 
that  Colton  was  to  accept  this  deed  as  a  settlement  of  all  their 
difficulty  has  been  complied  with,  and  is  out  of  the  question. 
He  did  so  accept  it.  Therefore,  the  deed  could  not  be  with- 
held for  the  fulfillment  of  the  condition,  which  was  for  the 
benefit  of  the  agent;  and,  as  it  was  delivered  without  con- 
ditions being  performed,  it  was  good.     Civil  Code,  §§  608,  609. 

The  title  passed,  and  cannot  now  be  disturbed  upon  the 
ground  and  for  the  reason  set  up  in  the  plaintiff's  complaint. 
The  counsel  for  the  plaintiffs  have  cited  the  case  of  Cincinnati, 
W.  &  Z.  R.  Co.  V.  Iliff,  13  Ohio  St.  235,  to  maintain  the  position 
that  it  is  competent  for  the  grantor,  in  a  case  like  this,  to  make 
the  agent  of  the  grantee  his  own  agent,  for  the  purpose  of  hold- 
ing ^  deed  as  an  escrow,  and  returning  it  to  him  in  case  of  the 
non- performance  of  the  stipulated  conditions.  But  there  is  a 
marked  distinction  between  that  case  and  the  case  at  bar.  In 
that  case,  the  conditions  were  entirely  in  the  interest  of 
the  grantor;  in  this,  it  was  a  condition  in  the  interest  of  the 
agent,  and  was  imposed  by  collusion  between  the  plaintiff  and 
the  agent.     The  agent  in  that  case  did  not  attempt  to  subserve 
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his  own  interest,  and  it  was  held  that  he  might  'become  the 
agent  of  the  grantor,  to  hold  the  deed  as  an  escrow  for  the  per- 
formance of  the  condition.  In  that  case,  it  is  distinctly  stated 
that  when  an  acceptance  of  an  agency  from  both,  involves  no 
violation  of  duty  to  either,  it  is  competent;  but  in  this  case  it 
was  a  clear  violation  of  duty  on  the  part  of  Gray  to  his  prin- 
cipal. Under  no  law  that  has  been  brought  to  the  attention  of 
the  court  can  the  position  of  the  plaintiffs  counsel  be  maintained. 
The  judgment  of  the  court  below  is  affirmed.  All  the 
judges  concur. 


STAMM  v.  COATES.    . 
1.     PRACTICK— CHARGING  JURY  ORALLY. 

Instructions  were  given  to  the  jury  orally,  and  taken  down  in  short 
hand  by  the  court  stenographer.  No  exception  was  taken  to  this  until 
after  the  jury  had  returned  their  verdict  and  been  discharged.  Held, 
that  defendant,  sitting  by  and  allowing  the  court  to  instruct  orally 
without  objection,  waived  any  right  to  except  to  this  method  of  giving 
Instructions,  or  to  the  failure  of  the  court  to  give  the  charge  to  the 
jury  in  writing  to  be  taken  by  them  in  their  retirement. 

Filed  February  16,  1885. 

Appeal  from  the  district  court  of  Minnehaha  county. 

The  facts  are  stated  in  the  opinion. 

Winsor  &  Sweezey,  for  appellants. 

We  desire  to  call  attention  to  the  following  sections  of  our 
Code  of  Procedure:  Sec.  248.  **And  no  judge  shall  instruct 
the  petit  jury  in  any  case,  civil  or  criminal,  unless  such  instruc- 
tions are  reduced  to  writing."  Sec.  249.  **And  all  instructions 
so  given  and  read,  shall  be  taken  by  the  jury  in  their  retire- 
ment, and  returned  into  court  with  their  verdict.'* 

Now,  does  Section  248  mean  that  the  instructions  of  the 
court  are  to  be  in  writing  or  not? 

Even  in  a  state  where  there  was  no  such  statute  as  ours,  the 
supreme  court  says  in  a  case  where  the  jury  did  take  the  charge 
with  them,  "The  only  result  of  allowing  them  (the  jury)  to  ex- 
amine it  for  themselves  would  seem  to  be  that  they  would  know 
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more  thoroughly  its  precise  terms  than  they  could  if  compell< 
to  trust  entirely  to  recollection  after  hearing  It  read  once," 

This  is  what  our  statute  says  must  be  done,  and  evident 
for  the  very  reason  given  by  tlie  above  opinion.  Thecase 
Wood  V.  Aldrich,     25  Wis.  p.  695. 

The  Wisconsin  statute,  Section  2853,  Revised  Statutes 
Wisconsin,  provides  that  the  charge  shall  be  in  writing, 
taken  down  by  the  phonographic  reporter,  or  it  may  be  waiv« 
and  further  provides  so  that  courts  shall  distinctly  uoderstai 
that  the  statute  means  what  it  says;  that  a  failure  so  to  do  shi 
work  a  reversal,  and  the  supreme  court  of  Wisconsin  says  th 
the  statute  is  mandatory.     Penbertby  v.  Lee,  51  Wis.  261. 

The  supreme  court  of  Illinois,  from  the  11th  Illinois  u 
have  given  the  interpretation  we  claim.  We  cite  the  Illinc 
cases  as  follows:  Brown  v.  People,  4  Gill.  440;  Butterfield 
Sherrill,  11  111.  483;  Green  v.  Lewis,  13  111.  645;  People 
Heeler,  6  Cal.  246. 

The  court  says:  On  the  trial  of  this  cause  the  cou 
charged  the  jury  orally  without  the  consent  of  the  partit 
This  was  error.  The  rule  prescribed  by  the  statute  is  mand 
tory  and  not  directory.  Judgment  reversed.  And  the  folio 
ing  cases  affirm  this  decision:  People  v.  Payne,  b  Cal.  S4 
People  V.  Dumot,  8  Cal.  424;  People  v.  Woppsur,  14  Cal.  43 
People  V.  Cleaves,  26  Cal.  79;  People  v.  Trim,  37  Cal.  276;  Pe 
pie  V.  Sanford,  43  Cal.  35;  Fitzgerald  v.  Fitzgerald,  20  N.  \ 
Rep.  269. 

O.  H.  Wynn  and  J.  W.  Jones,  for  respondent. 

We  submit  to  your  consideration  that  the  weight  of  authc 
ity,  concuiring  with  reason,  supports  the  proposition  thai 
failure  to  except  at  the  time  to  instruct  orally  is,  under  statut 
like  our  own,  a  waiver  of  the  objection.  The  Wisconsin  cas 
cited  by  appellant,  is  upon  a  statute  very  dif  erent  from  out 
providing  tliat  the  charge  to  the  jury  should  be  reduced 
writing,  or  taken  down  by  a  stenographer,  and  that  a  failure 
do  so  should  on  appeal  work  a  reversal,  unless  the  charge 
writing  was  waived  by  counsel  at  the  commencement  of  t 
trial.     Our  statute  is  a  copy  of  that  of  Illinois,  but  not  one 
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the  Illinois  cases  cited  by  appellant  is  in  point.  In  not  one  of 
them  is  the  question  discussed  whether  the  giving  of  oral  in- 
structions, not  objected  to  at  the  time,  would  or  would  not  be 
error,  nor  was  that  question  before  the  court.  But  in  that  state 
it  is  held  that  a  failure  to  mark  instructions  **given"  or  **re- 
fused''  will  not  justify  a  reversal.  McKenzie  v.  Remington,  79 
111.  388. 

The  California  authorities  cited  by  appellant  are  all  crim- 
inal cases.  The  earlier  opinions  are  quite  brief  and  meager; 
but  in  the  People  v.  Ah  Fang,  12  Cal.  346,  the  court  grounds 
its  judgment  on  the  right  peculiar  to  a  defendant  on  trial  for 
alleged  crime,  stating  that  in  civil  cases  the  rule  would  be  dif- 
ferent. '*There  is  no  presumption,"  says  the  opinion,  'in- 
dulged in  criminal  cases  that  any  right  is  waived  *  *  *  the 
prisoner  was  not  bound  to  except  at  the  time.  The  rule  would 
be  different  in  civil  cases."  Fagg  v.  Miller,  10  Neb.  442;  Fry 
V.  Piston,  9  N.  W.  Rep.  638. 

The  well  established  rule  is,  that  an  appellate  court  will 
consider  no  error  unless  saved  by  an  exception  taken  at  the 
trial.  To  that  rule,  in  this  jurisdiction,  there  is  one  exception 
only.  It  is  found  in  Section  249  Code  of  Civil  Procedure  to- 
Wit:  '/Exceptions  to  the  giving  or  refusing  any  instructions  or 
its  modification. or  charge  may  be  taken  at  any  time  before  the 
entry  of  final  judgment."  This  court  in  the  St.  Croix  Lumber 
Co.  V.  Pennington,  2  Dak.  467,  very  justly  construed  that  clause 
according  to  its  true  and  literal  meaning  as  applicable  only  to 
the  responses  of  the  court  to  the  specific  requests  of  counsel  for 
instructions.  Appellent  therefore  cannot  invoke  that  clause  as 
authority  for  taking  his  exception  after  verdict. 

Edgerton,'C.  J.  This  action  was  brought  in  the  district 
court. for  Minnehaha  county,  and  a  verdict  returned  by  a  jury 
for  the  plaintiff.  The  case  is  removed  to  this  court  upon  the 
following  exceptions  by  the  defendant:  '^Assignment  of 
ERROR.  Respondent  assigns  as  error:  (1)  The  court  erred  in 
not  reducing  his  charge  to  the  jury  to  writing.  (2)  The  court 
erred  in  not  giving  his  charge  to  the  jury,  to  be  taken  by  them 
in  their  retirement  and  be  returned  by  them  with  their  verdict." 
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It  appears  that  the  instructions  of  the  court  to  the  jury  were 
given  orally  and  taken  down  in  short  hand  by  the  court  stenog- 
rapher, and  the  char^re  of  the  court  was  not  taken  by  the  jury 
in  their  retirement.  This  was  done  without  objection.  Neither 
was  any  request  made  that  the  charge  should  be  reduced  to 
writing  and  handed  to  the  jury..  No  exception  of  any  kind  was 
taken  to  this  method  until  after  the  jury  had  returned  their 
diet  and  been  discharged.  We  are  clearly  of  the  opinion  that 
the  defendant,  by  sitting  by  and  allowing  the  court  to  instruct 
orally,  without  objection,  waived  any  right  to  except  to  this 
method  of  giving  instruction,  and  consequently  to  the  failure  to 
give  the  charge  to  the  jury  in  writing  to  be  by  them  taken  in 
their  retirement. 


United  States  v.  Robinson. 

1.  Perjury— INDICTMENT— INSUFFICIENT. 

The  powers  of  a  register  of  a  United  States  land  office  are  specific- 
ally defined  by  law,  and  limited  to  particular  acts  and  proceedings. 
And  an  indictment  for  subornation  of  perjury  which  alleges  only 
that  the  false  testimony  was  given  **in  the  matter  of  a  certain  home- 
stead claim  of  the  said  W.  C,  known  as  homestead  entry  numbered," 
etc.,  without  averring  the  nature  and  facts  of  the  proceeding  before  the 
register;  Held^  not  sufficient  to  show  that  the  proceeding  was  one  In 
which  the  register  had  jurisdiction. 

2.  Same— NECESSARY  AVERMENTS. 

The  subject  of  the  inquiry  or  proceeding  before  the  register  should 
have  been  set  forth  distinctly  and  directly,  in  the  indictment,  to  enable 
the  court  to  know  whether  the  matter  deposed  by  the  defendant  was 
material  and  pertinent  to  the  issue. 

3.    Same. 

In  an  indictment  for  subornation  of  perjury  the  same  rules  apply 
and  the  same  allegations  are  necessary,  as  in  indictment  for  perjury. 

Filed  March  21,  1885. 

Writ  of  error  from  the  district  court  of  Cass  county. 
Demurrer  to  indictment. 

Hugh  J.  CamphelU  U.  S.  Attorney,  and  John  C.  Murphy,  Ass't 
U.  S,  Attorney,  for  plaintiff  in  error. 

The  indictment  is  drawn  under  Section  5393,  Rev.  St^t. 
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Defendant  assigns  as  his  specific  objection  to  the  indict- 
ment that  it  did  not  set  forth  sufficiently  the  tribunal,  officer  or 
person  before  whom  the  alleged  perjury  was  committed,  and 
the  case  pending  before  such  officer,  in  the  course  rf  which  the 
perjury  is  alleged  to  have  been  committed. 

We  contend  that  the  indictment  is  clearly  sufficient  in  both 
points. 

The  indictment  sets  forth,  as  to  the  case  pending,  the  fol- 
f owing  facts: 

That  it  was  '*In  the  matter  of  a  certain  homestead  claim  of 
one  William  Clark,  known  as  homestead  entry  number  1861,  for 
the  southwest  quarter  S.  14,  T.  133,  R.  61,  in  said  district  and 
territory,  which  said  claim  was  then  and  there  pending  before 
Horace  Austin,  the  register  of  the  United  States  land  office,  at 
the  city  of  Fargo,  he,  the  said  Horace  Austin,  as  such  register, 
then  and  there  having  competent  and  lawful  jurisdiction  of  said 
claim,  and  the  said  claim  being  then  and  there  a  case  in  which 
a  law  of  the  United  States  authorized  an  oatb  to  be  adminis- 
tered." 

The  above  quotation  from  the  indictment  also  sets  forth 
the  person  and  officer  before  whom  the  alleged  perjury  is  claimed 
to  have  been  committed.  It  also  avers  that  said  person  and  of- 
ficer had  competent  jurisdiction  of  the  case.  And  the  indict- 
ment subsequently  avers  in  the  usual  words  *'that  the  said 
Horace  Austin,  as  such  register,  then  and  there  had  sufficient 
and  competent  power  and  authority  to  administer  an  oath  to 
William  Clark,  the  person  alleged  to  have  been  suborned  in 
that  behalf."  Com.  v.  Corell,  105  Mass.  583;  Crusen  v.  State, 
10  Ohio,  258;  Flint  V.  People,  35  Mich.  493;'  Stewart  v.  State, 
22  Ohio  St.  483;  State  v.  Green,  24  Ark.  595;  U.  S.  v.  Dennee,  3 
Wood,  39;  Wharton's  Precedent,  578,  etc. 

The  statute  as  to  perjury  provides:  '*Every  person  who 
having  taken  an  oath  before  a  competent  tribunal,  officer  or 
Terson  in  any  case  in  which  a  law  of  the  United  States  author- 
zesan  oath  to  be  administered."    Rev.  Stat.  5392. 

In  all  cases  where  the  tribunal  before  whom  the  perjury  is 
committed  is  an  officer  or  person,  as  distinguished  from  a  court 
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o  be  sufficient  to  simply  allege  that  the  per- 

WhartoQ  Prec.  588.  587,  586.  584,  578. 
lary  to  state  the  name  and  description  of 
that  it  had  jurisdiction.     Wharton  Crim. 

one  of  the  leading  cases  is  U.  S.  v,  Wilcox, 
People   V.  Phelps.  5  Wend.    9;  Campbell  v 

;  U.  S.  V.  Sonachall.  4  BLssel,  429;  State  v. 
;alleck  V.  State.  11  Ohio,  400:  State  v.  Elli- 
5;  Second  Chitty  Criminal  Law,  page  324; 
To.  463;  2  Bishop  Crim.  Proc..  902  6-10-11; 

Mich.  493;  Comm'^awealth  v.  Knight,  12 
7.    State,    10  Ohio.    258;   U.  S.  v.  Bailey.  9 

Winchester,  2  McLean.  136;   Rev.  Stat.  U. 

I,  Stone  &  Newman,  Miller  d:  Green.,  Tioomty 
t  (f  Ball,  for  delendant  in  error, 
or  perjury  should  aver  the  facts  wBichcon- 
for  taking  the  oath.  State  v.  LaMoot.  t 
Wythan,  6  Oregon.  366;  U.  S.  v.  Nickerson 
st  show  the  affidavit  one  of  a  character  re- 
verified.  People  V.  Gage,  26  Mich.  30; 
on,  45   Mich.  552;  People  v.    Fox,  25  Mich. 

ist  be  shown  by  tlie  nature  of  the  cause  and 
orth  in  the  indictment."'     State  v,  Wythan, 

V.  LaMont.  5  Wis.  434;  U.  S.  v.  Wilcox.  4 
te  V.  Wakefield,  9  Mo.  App.  326,  50  Me.  217. 
lear  that  the  alleged  false  affidavit  was  pro- 
se of  being  used    in  a  case,  matter,  hearing 

where  an  oath  or  affirmation  was  required 

e  United  States  idem. 

ment  should   allege   that   the  affidavit  was 

was  used  in  a  suit  pending,  or  other  mat- 

iv.     People  V.  Pox.  25  Mich.  492. 

lear  on  the  face  of  the  indictment  that  there 

ig  to  some  fact  material  to  the  issue  or  mat- 
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ter  of  inquiry,  and  tending  to  injure  some  person.  U.  S.  Dig., 
Sec.  17  cites;  State  v.  Dodd,  3  Murph.  N.  C.  226;  State  v.  Am- 
nions, Id.  123;  Martin  v.  Miller,  4  Mo.  47;  Pan  key  v.  People,  2 
111.  80. 

The  indictment  attempts  to  charge  subornation  in  the  mat- 
ter of  a  certain  homestead  claim  of  one  William  Clark  pending 
before  Horace  Austin,  register,  etc.  *'The  proof  must  be  made 
before  both  the  register  and  receiver — it  cannot  be  made  before 
one  alone.  Pulton  v.  Doe,  5  How.  751;  U.  S.  Dig.  Public  Lands 
Sec.  233. 

Except  as  to  the  postoffice  address,  the  assignments  admit 
the  truth  of  the  matters  on  which  perjury  is  assigned. 

**Every  lawyer  knows  that  kind  of  pleading  is  bad,  and 
constitutes  what  is  termed  a  negative  pregnant.  For,' 
though  a  negative  expression,  it  implies  an  affirmative,  because 
it  may  be  strictly  true,  though  the  failure  be  infinitessimal. 
Hence  it  is  an  admission  of  the  facts  charged."  Lynd  v.  Pick- 
ett, 7  Minn.  184;  Dean  v.  Leonard,  9  Id.  190;  Hecklin  v.  Ess,  16 
Id.  51,  204;  Lilly  v.  McMillan,  3  N.  W.  Rep.  601;  Moulton  v. 
Thompson,  1  N.  W.  Rep.  836. 

The  indictment  does  not  show  that  the  alleged  false  affida- 
vitwas  made  to  be  used  for  any  purpose  whatsover,  nor,  that 
there  was  any  motive  for  the  making  of  any  such  affidavit,  or 
any  possibility  of  its  doing  a  benefit  or  an  injury  to  any  person 
or  persons  natural  or  artificial.  Not  a  word  is  said  concerning 
facts,  if  any,  which  constituted  on  occasion  for  the  taking  of 
the  alleged  false  oath. 

Hudson,  J.  This  cause  comes  here  for  review  upon  the 
order  and  judgment  of  the  court  below,  sustaining  a  demurrer  to 
the  indictment.  The  grounds  of  demurrer  are  that  the  facts  stated 
do  not  constitute  a  public  offense,  nor  any  offense  against  any 
law  of  the  United  States.  The  questions  raised  and  argued  by 
counsel  for  the  defendant  in  error  arise  upon  that  portion  of 
the  indictment  which  seek  to  charge  the  defendant  with  the 
offense  of  subornation  of  perjury  as  follows:  **One  James  E. 
Robinson,  late  of  said  district,  etc.,  did  solicit,  suborn,  procure, 
instigate,  and  persuade  one  William  Clarke  to  be  and  appear  as 
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a  witness  in  his  own  behalf,  in  the  matter  of  a  certain  home- 
stead claim  of  the  said  William  Clarke,  known  as  homestead 
entiy  number  ten  thousand  eight  hundred  and  sixty-one,  for 
the  southwest  quarter  of  section  numbered  14,  of  township 
numbered  one  hundred  and  thirty-three,  of  range  numbered 
sixty -one,  in  said  district  and  territory,  which  said  claim  was 
then  and  there  pending  before  Horace  Austin,  the  register  of 
the  United  States  land  oflSce  at  said  city  of  Fargo,  and  he,  the 
said  Horace  Austin,  as  such  register,  then  and  there  having 
competent  and  lawful  jurisdiction  of  said  claim,  and  the  said 
claim  being  then  and  there  a  case  in  which  a  law  of  the  United 
States  authorized  an  oath  to  be  administered,  and  upon  the 
the  hearing  of  said  claim  before  the  said  register  to  wilfully, 
willingly,  knowingly,  wickedly,  corruptly,  and  contrary  to  his 
oath,  swear  falsely  to  certain  material  matters  of  inquiry  in 
said  case,  which  he,  the  said  William  Clarke,  did  not  then  and 
there  believe  to  be  true,  and  among  other  things  in  substance 
and  to  the  effect  following,"  etc. 

It  was  contended  by  the  counsel  (1)  that  the  facts  stated  do 
not  show  the  occasion  or  subject  of  the  inquiry  in  which  the 
oath  was  taken,  or  that  the  matter  sworn  to  was  material;  (2) 
that  it  does  not  appear  from  the  facts  stated  in  the  indictment 
that  the  person  or  oflBcer  before  whom  the  oath  was  taken,  was 
authorized  to  administer  an  oath  in  any  matter  or  proceeding 
than  legally  pending  before  him.  The  only  allegation  show- 
ing what  was  the  subject  of  the  inquiry  before  the  register  of 
the  land  ofl&ce,  is  that  which  states  it  to  be  **in'the  matter  of  a 
certain  homestead  claim  of  the  said  William  Clarke,  known  as 
'homestead  entry'  numbered  ten  thousand  eight  hundred  and 
sixty-one,"  etc.  Inasmuch  as  the  law  specially  defines  the 
powers  of  the  register  of  the  United  States  land  office,  and  lim- 
its that  power  to  particular  acts  and  proceedings  which  are  pre- 
scribed, it  is  quite  difficult  to  determine  from  this  statement 
whether  the  oath  taken  or  the  proceeding  had  was  in  a  matter 
which  the  register  of  the  land  office  had  jurisdiction  of  ,or  in  which 
he  had  the  power  to  act.  If  it  was  the  matter  of  a  homestead 
claim  or  homestead  entry,  an  oath  might  be  legally  taken  before 
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the  register;  if  it  was  an  affidavit,  how  and  where  was  it  to  be 
used?  As  it  appears  in  other  parts  of  the  indictment  that  the 
matters  bworn  to  were  not  such  as  could  be  material  to  a  home- 
stead claim,  but  might  be  in  a  pre-emption,  we  cannot,  by  giv- 
ing the  language  the  most  liberal  construction,  hold  it  sufficently 
definite  to  inform  the  court  or  the  accused  what  the  nature  of 
the  proceeding  was  in  which  the  oath  was  taken.  The  facts  should 
be  averred  which  constitute  the  occasion;  the  court  will  take  no- 
tice of  the  law.  The  subject  of  the  inquiry  should  be  set  forth 
distinctly  and  directly,  to  enable  the  court  to  know  whether  the 
matter  deposed  by  the  defendant  was  material  and  pertinent  to 
the  issue.  Perjury  cannot  be  assigned  as  respects  matter 
which  is  immaterial  to  the  issue  or  not  in  a  judicial  proceeding. 
Com.  V.  Smith,  4  Allen,  243;  People  v.  Collins,  1  Mich.  137 
People  V.  Gage,  26  Mich.  30;  People  v.  Fox,  25  Mich.  493 
Beecher  v.  Anderson,  45  Mich.  552;  S.  C.  8  N.  W.  Rep.  539 
Whart.  Crim.  Law,  §§  2240,  2241,  2252,  note  n;  Com.  v.  Hat- 
field,  107  Mass.  227.  In  an  indictment  for  subornation  of  per- 
jury the  same  rules  apply  and  the  same  allegations  are  neces- 
sary as  in  perjury.  4  Allen,  243,  8icpra\  Whart.  Crim.  Law, 
§  2271. 

It  is  alleged  that  this  matter  of  a  homestead  claim  or  home- 
stead entry  was  pending  before  Horace  Austin,  the  register  of 
the  land  office,  and  that  the  said  register  then   and   there   had 
competent  and  lawful  jurisdiction  of  said  claim,  and  that  it  was 
a  case  in  which  a  law  of  the  United  States  authorized  an  oath 
to  be  administered.     These  allegations  are  conclusions  of  law; 
they  may  very  properly  be  made,  but  are  of  no  importance  un- 
less the  facts  stated  sustain  them.     It  may  fairly  be   inferred, 
from  what  is  stated,  that  this  was  the  commutation  of  a  home- 
stead to  a  pre-emption,  and  that  the  oath  was   taken  on   the 
final  proof.     If  this  was  the  fact,  then  the  claim  referred  to  in 
le  indictment  was  not  and  could  not  have  been  pending  before 
iorace  Austin,  register,  but  if  authorized  by  the  law  must  have 
een  pending  before  the  register   and  receiver  of  the  United 
States  land  office.  Section  2263,  Rev.  St.  It  is  not  perceived  how 
ny  of  the  mattery  upon  which  perjury  is  assigned  could  in  any 
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become  material  id  any  investigation  before  the  reg- 
fister  and  receiver,  of  the  United  States  land  office. 
bjections  were  urged  to  the  averments  negativing 
'om  to;  but.  as  the  views  already  expressed  dispose 
it  is  unnecessary  bo  consider  them.  The  order  and 
f  the  court  below  is  affirmed.     All  the  justices  con- 


3RBITORY   fX  rel.  HiGGINS  V.  STEELE  et  at. 
NOTICE— INSUFFICIENT. 

er  county  having  been  divided  into   three  election  precinct&a 
'  election  posted  in  one    precinct  only  which  informs  the 
that  a  special   election  for  the  entire  county  will  be  held  at  a 
ilace  in  Buch  precinct,  is  fatdlly  defective. 
JON DS— RESOLUTION    OF    COUNTY  COMMISSIONERS— INSUFFl- 

resolution  of  the  board  Bubmitting  the  question  of  Issuiog 
ige  bonds,  under  the  special  act  of  February  23,  1B83.  did  not 
lie  amount  of  bonds  to  be  voted  upon,  kdd,  ineuOlcient, 

Filed  March  21.  1885. 

from  the  district  court  of  Stutsman  county. 
)odge.  for  defendant  and  appellant. 
I  contends  that  tlie  board  should  have  had  five  days 
uding  both  the  day  of  its   date   and   the   day   upon 
neeting  was  held.     This  is  not  the  rule.     Sedg. 
s.  356;  Jacobs  v.  Murray,  15   Cal.   22;  Com.  v.  Max- 

St.  444;  Gross  v.  Fowler.  12  Cal.  392;  Mason  v. 
.  20  Vt.  487.  14  Vt.  300.  15  Vt.  147;  Barton  v.  Abbee 
J;  Lang  V.  Phillips.  27  Ala.  311;  Kimm  v.  Osgood. 
rt^eeks  v.  Bull.  19  Conn.  376;  1  Houst.  (Del.)  188. 
;tion  will  not  be  held  void  becauseof  informalities  in 
>f  the  county  board  on  which  the  election  is  or- 
)tt  v.  Paulen,  15  Kan.  162. 

?s  the  absence  of  such  notice  invalidate  the  election. 
Imith,  10  Iowa.  212.  The  clerk  had  authority  to  is- 
if  election  under  the  act,  without  any  resolution  by 
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Those  provisions  of  the  law  which  effect  the  mere  prelim- 
inaries and  details  of  an  election,  or  the  recording  and  return 
of  votes,  are  directory,  and  though  the  officers  of  the  election 
may  be  liable  to  punishment  for  a  violation  thereof,  yet  the 
people  are  not  allowed  to  suffer  on  account  of  the  default  of 
their  agent.  MoCrary  on  Elec,  §  127-8,  and  authorities  there- 
in cited;  Taylor  v.  Taylor,  10  Minn.  107;  People  v.  Bates,  11 
Mich.  362;  Gorham  v.  Campbell,  2  Cal.  135;  31  Cal.  173;  34  Cal. 
635;  People  v.  Brenham,  3  Cal.  377. 

The  only  provisions  of  an  election  law  which  are  manda- 
tory, are  those  which  rela'e  to  the  time  and  place  of  holding 
election  and  the  qualifications  of  electors. 

Sec.  3,  Chap.  27,  Pol,  Code,  provides  **that  *  *  *  the 
county  commissioners  shall  appoint  three  judges  of  election  for 
each  precinct  and  when  necessary  set  off  and  establish  election 
precincts  or  districts."  These  are  discretionary  with  the 
board.  They  may  set  off  as  many  or  as  few  as  they  please,  or 
none  at  all.  They  are  for  the  temporary  use  and  convenience 
of  holding  the  annual  election,  and  cease  to  exist  when  the 
election  is  ended,  The  board  has  no  power  to  appoint  new  pre- 
cinct officers,  until  the  next  general  election.  A  provision  of 
the  general  statute  relating  to  the  manner  of  holding  general 
elections,  and  setting  off  election  precincts  therefor  cannot  be 
applied  to  and  does  not  effect  special  elections  directed  to  be 
held  by  act  of  the  legislature.  McCrary  on  Elections,  §  186; 
Clark  v.  Buchanan  et  al.  2  Minn.  846;  Gill.  298. 

Hobart  v.  The  Supervisors,  17  Cal.  2437.  In  this  case  the 
court  says:  **There  is  no  force  in  the  point  that  the  polls 
were  not  opened  in  every  precinct.  The  act  did  not  require 
that  this  should  be  done,  but  the  election  seems  to  be  governed 
by  the  same  rules  which  prevail  in  elections  for  public  officers." 

An  election  will  never  be  enjoined  or  set  aside  on  account 
of  any  irregularity  or  insufficiency  of  notice,  unless  it  is  affirm- 
atively shown  that  a  sufficient  number  of  electors  have  been  or 
will  necessarily  be  preiudiced  thereby  to  change  the  result,  or 
that  the  preliminary  proceedings  are  so  manifestly  fraudulent 
as  to  render  it  void.     McCrary  on  Elections,  §§  116,  117,  123-4, 
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127-8;  10  Iowa,   212;   People  v.    Cook,  8  N.  Y.  67;   Dickey  v. 
Hulburt,  5  Cal.  343;  State  v.  Jones,  19  Ind.  356. 

There  is  no  averment  in  the  complaint  that  there  was  any 
lack  of  notice,  or  that  any  elector  in  said  county  was  ignorant 
of  the  time,  place  and  object  of  the  election.  The  points  raised 
by  the  plaintiff  are  simply  technical.  So  far  as  the  complaint 
shows  it  is  presumable  that  every  elector  of  said  county  was 
present  and  voted  on  the  question  there  submitted.  It  would 
have  been  time  for  the  plaintiff  to  complain  when  he  or  some 
other  elector  of  said  county  had  been  deprived  of  his  right  as  a 
voter  by  the  fraudulent  acts  of  the  county  officials,  and  when 
tne  minority,  by  means  of  such  fraud,  had  carried  the  election 
by  a  vote  to  bond  the  county  and  erect  the  buildings.  * 'Equity 
will  not  interfere  with  public  officers  at  the  suit  of  a  private 
person  until  th^  have  actually  done  something  in  violation  of 
plaintiff's  legal  rights,  or  threatened  him  with  irreparable  in- 
jury." Judd  and  another  v.  Town  of  Fox  Lake  et  aL,  28  Wis. 
583;  26  Am.  Dec.  633-4;  Harpending  v.  Gov.  of  Cal.,  39  Cal.  189; 
Wood  et  al.  v.  Bangs  et  al.,  1  Dak.  179. 

Alex,  Hughes,  AtVy  Gen.,  Wilson  &  Ball  and  Alfred  Wallin^ 
for  respondents. 

Recourse  may  be  had  to  a  court  of  equity  to  restrain  any 
actions  by  municipal  corporations,  or  their  officers,  which  is 
illegal  and  beyond  their  power,  and  which,  if  permitted  to  be 
done,  would  seriously  effect  the  interests  of  citizens,  voters  and 
taxpayers.  2nd  Dillon's  Municipal  Corporations,  3d  Ed.  Sec. 
922;  2nd.  High  on  Injunctions,  Sec.  1236. 

Should  the  defendants  succeed  in  issuing  and  selling  the 
bonds  in  question,  such  bonds,  being  in  form  negotiable  secur 
ities,  would  go  upon  the  market,  where  they  would  pass  from 
hand  to  hand  by  mere  delivery,  and,  of  course,  in  the  hands  of 
a  good  faith  purchaser,  would  be  valid  obligations,  despite  the 
fact  that  such  issue  would  be  ultra  vires  and  fraudulent.  De- 
fendants have  done  just  enough  in  the  premises  to  give  color  of 
legality  to  the  proceedings,  and  to  render  the  threatened  issue 
of  bonds,  prima  facie,  a  valid  issue.     Burroughs  on  Taxation, 
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402-403;  1st  Dillon's  M.  C.  Sees.  549,  554,  536;  Burrough  on 
Public  Securities,  page  297-8. 

It  is  conceded  by  appellates'  counsel  that  an  affirmative 
vote  of  the  electors  of  Kidder  county,  authorizing  the  defend- 
ants to  issue  the  bonds,  is  an  essential  prerequisite  to  their  law- 
ful issue.  Section  13  of  the  act  under  which  defendants  claim 
to  have  proceeded,  expressly  provides  that  a  vote  shall  be  had 
thereon.     See  page  2,  appellant's  brief. 

Where  the  authority  to  issue  the  bonds  of  a  public  corpor- 
ation depends  upon  the  approval  of  the  electors,  residing  within 
the  corporate  limits,  equity  will  interpose  to  prevent  their  issue 
until  the  question  has  been  first  legally  and  fairly  submitted  to 
the  voters.  2nd  High  on  Injunctions,  §§  1283,  1284,  1289;  Law- 
son  V.  Schnellen,  33  Wis.  288;  State  v.  Soldine  County,  51  Mo. 
350,  II  Amer.  Rep.  454;  Burroughs  on  Taxation,  page  405. 

The  act  requires  that  the  propositions  shall  be  submitted 
by  the  county  commissioners — not  by  the  county  clerk — and 
that  such  submission  shall  be  made  at  a  special  election.  The 
act  does  not  name  the  precincts,  nor  fix  the  date  of  the  special 
election,  nor  attempt  to  provide  the  mode  or  manner  of  calling 
or  conducting  such  election.  Such  special  elections  are  gov- 
erned by  the  provisions  of  Chapter  21,  Rev.  C.  1877,  no  part  of 
which  is  in  conflict  with  the  special  act. 

The  notice  of  the  meeting  of  the  board  is  void.  It  purports 
to  have  been  **bv  order  of  the  board.''  The  statute  devolves 
that  duty  on  the  clerk.  §  18,  1  Dillon  Mun.  Corp;  §  259,  note  3 
(3d  Ed.) 

The  notice  is  void  because  no  year  is  stated.  1  Dillon 
Mun.  Corp.  §  264. 

One  member  of  the  board  is  without  power  to  adjourn.  1 
Dillon  Mun.  Corp.  §§  269,  283,  267. 

The  act  of  February  21,  1883,  does  not  provide  for  submit- 
ting alone  the  question  of '*building  a  court  house  and  jail," 
but  of  •'issuing  bonds"  as  well. 

It  appears  that  a  majority  were  opposed  to  contracting  an 
indebtedness  of  twenty  thousand  dollars,  and  that  consequently 
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and  for  that  reason  only,  such  majority  were  not  allowed  to  vote 
upon  the  question.  It  follows  that  there  never  has  been  a  valid 
vote  authorizing  the  issue  of  the  bonds. 

The  averments  of  the  complaint  showing  this  fraudulent 
breach  of  official  trust,  this  unblushing  defiance  of  law  and  the 
right  to  vote,  are,  we  submit,  explicitly  and  fully  made.  We 
very  confidently  cite  the  court  to  the  allegations  of  the  com- 
plaint. 

It  may  have  been  a  mere  blunder  in  Steele  and  Price  that 
of  the  omission  to  submit  the  question  of  *  issuing  the  bonds;" 
but  the  affirmative  act  of  calling  the  election  *'at  Steele"  alone, 
under  the  circumstances,  assumes  the  hue  and  proportions  of 
crime,  crime  against  law,  against  the  ballot. 

Doubtless  it  will  be  argued,  that  electors  residing  in  locali- 
ties and  precincts  outside  of  the  precinct  of  Steele,  might,  if 
they  desired  to  do  so,  have  voted  at  Steele.  Who  can  tell  from 
the  record  whether  or  not  this  poor  privilege  would  have  been 
practically. accorded?  But  we  answer  the  suggestion  by  citing 
certain  sections  of  the  criminal  laws  of  the  territory.  We  cite 
Sec.  68  of  the  Penal  Code  to  show  that  any  voter  not  a  resident 
of  the  precinct  of  Steele,  who  should  unchallenged  have  cast 
his  ballot  at  Steele,  at  the  special  election  in  question,  would 
thereby  commit  a  crime,  i.  e.  a  misdemeanor.  His  offense 
would  consist  in  knowingly  voting  in  an  election  district  in 
which  he  did  not  at  the  time  reside. 

But  suppose  some  voter,  residing  at  the  precinct  of  Tappan 
or  Dawson,  undeterred  by  so  slight  a  penalty  as  that  inflicted 
as  a  punishment  for  a  mere  misdemeanor,  and  resolutely  deter- 
mined to  exercise  his  privilege  of  voting,  should,  his  vote  being 
challenged,  swear  in  his  vote  at  Steele.  This  would  be  felony, 
punishable  by  a  term  in  the  penitentiary  under  Sec.  15,  Chap. 
27,  Rev.  1887,  and  Sec.  159,  Penal  Code.  His  offense  would  be 
perjury  in  falsely  swearing  that  he  had  been  a  resident  of  the 
precinct  in  which  he  voted,  **five  days  next  preceding  the  elec- 
tion."    Sec.  14,  Chap.  27,  supra. 

We  fully  appreciate  the  fact  that  time  and  place  are  vital 
elements  in  all  elections;  and  we  urge  as  pertinent  here  the 
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consideration  that  it  is  not  only  essential  that  a  place  be  desig- 
nated, but  the  locality  named  must  be  the  proper  locality.  As 
to  the  matter  of  time  and  place  we  cite  McCrary  on  Elections, 
§§1U,  115,  116,  A,  and  117;  11  Cal.  49;  Cooley's  Const.  Lim. 
Margin,  page  602,  603. 

The  authorities  cited  below  fully  justify  an  action  in  behalf 
of  the  territory.  At  common  law  such  an  action  could  only  be 
brought  by  the  realm  and  through  the  public  prosecutor.  This 
is  still  the  rule  in  England  and  in  many  of  the  states.  Nor 
does  the  right  to  institute  such  an  action  at  all  depend  upon 
the  existence  of  a  statute  expressly  directing  the  attorney  gen- 
eral to  bring  it.  26  Mich.  263,  278;  2nd  High  on  Injunc.  §§ 
1304,  1554,  1670;  Burrows  on  Public  Securities,  citing  authori- 
ties, pages  293-94;  37  Wis.  416,  417;  11th  American  Reports, 
454. 

The  cohimon  law  rule  has  been  expressly  upheld  and  ap- 
plied by  this  court.     Wood  et  aL  v.  Bangs  et  al.  1  Dak.  179. 

Hudson,  J.  A  special  act  of  the  legislature  of  Dakota,  ap- 
proved February  21,  1883,  authorizes  the  county  commissioners 
of  Kidder  county  to  erect  and  construct  suitable  buildings  for 
a  court  house  and  jail  at  Steele,  in  said  county, — the  cost  of  the 
purchase  of  the  site  thereof,  and  of  the  construction  of  the 
court  house  and  jail,  and  the  complete  furnishing  of  the  same, 
not  to  exceed  the  sum  of  *20,000;  and  for  the  purpose  of  pro- 
viding funds  to  pay  the  cost  of  the  same,  the  county  commis- 
sioners of  said  county  were  authorized  to  issue  the  bonds  of 
said  county  of  Kidder,  running  for  a  period  of  15  years. 

*'Sec.  13.     It  shall  be  the  duty  of  the  county  commission- 
ers of  said  county  to  submit  to  the  electors  of  said  county,  at  a 
special  election  to  be  held  in  said  county  within  sixty  days  after 
the  passage  of  this  act  for  the  purpose  of  voting  upon  the  same, 
the  proposition  of  issuing  such  bonds  and  building  such  court 
louse  and  jail;  and  it  is  made  the  duty  of  the  county   clerk  of 
iaid  county  to  give  notice  thereof,  as  provided  in  Section  5  of 
"IJhapter  27  of  the  Political  Code  for  special  elections.     The 
oling  on  such  questions  at  such  election  shall  be  by  printed  or 
TOtten  ballots,  with  words,  'For  building  court  house  and  jail, 
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ssuing  bonds — Yes.  'For  bnilding  court  house  and  jail, 
isuiog  bonds — No,'" 

'hen  follows  a  provision  for  a  second  submission  of  tbe 
question  in  case  a  majority  of  all  the  votes  cast  .shall  be 
at  said  proposition,  and  closes  as  follows:  "And  all  vot- 
nd  canvassicig  of  the  votes  on  said  questions  shall  be  the 
as  provided  by  law  for  canvassing  votes  for  county  officers, 
s  hereinbefore  provided;  and  if  a  majority  of  all  the  votes 
it  such  election  be  found  to  be  for  building  s&ia  court 
!  and  jail,  and  issuing  lionds,  such  court  house  and  jail 
be  built,  and  bonds  may  be  issued  as  herein  provided." 
■ecords  of  the  board  of  county  commissioners  of  Kidder 
y,  showing  their  action  under  this  special  act,  is  as  fol- 

"ExHiBiT  C— Special  Notice. 
Totice  is  hereby  given  that  the  board   of  county   commis- 
rs  will  meet  February  28th,  at  10  o'clock  a.  m,  for  thepur- 
of  acting  on  applications  for  liquor  licenses  and  other  im- 
nt  business, 
ty  order  of  board,    this  twenty-third  day  of  February, 

D.  F.  Allison,  County  Clerk." 
"Exhibit  A. 

Steele,  D.  T.,  February  28,  1883. 
Board  met  at  10  A.  M.     Present:  William  M.   Price  and 
Allison,  clerk.     A  quorum  not  being  present,  board  ad- 
ed  until  5  o'clock  P.  M. 

D.  F.  Allison,  County  Clerk." 
Board  met  pursuant  to  adjournment,  at  5  o'clock  p.  M. 
mt:  W.  P.  Steele  and  W.  M.  Pricp.  On  motion  of  W.  P. 
3,  W.  M,  Price  was  made  chairman  pro  tern.  Moved  and 
id  that  a  special  election  be  held  at  the  court  house  at 
3,  March  13,  1883,  for  the  purpose  of  submitting  to  the 
irs  of  said  county  the  building  of  a  court  house  and  jail, 
lie  county  clerk  be  authorized  to  issue  notices  as  provided 
iv.     Moved  and  carried  that  J.  P,  Rung,  Isaac  Van  Deu- 
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sen,  and  Charles  H.  Cronkhite  act  as  judges  of  election.     On 
motion,  board  adjourned  until  March  1,  10  a.  m.,  1883. 

D.  P.  Allison,  County  Clerk." 

"Exhibit  B— Notice. 

**To  the  Electors  of  Kidder  County,  Territory  of  Dakota: 
Notice  is  hereby  given  that  on  the  second  Tuesday,  the  thir- 
teenth day,  of  March  next,  at  the  court  house  at  the  town  of 
Steele,  in  said  county  of  Kidder,  a  special  election  will  be  held, 
under  the  provision  of  Section  13  of  an  act  of  the  territorial 
legislature,  for  the  purpose  of  submitting  to  the  electors  of  said 
county  the  proposition  of  bonding  said  county  in  the  sum  of 
twenty  thousand  dollars,  and  building  a  court  house  and  jail  at 
the  county  seat  of  said  county,  as  provided  by  said  act,  and 
voting  upon  the  same  as  provided  by  law.  And  said  electors 
are  hereby  notified  to  designate  upon  their  ballots  the  follow- 
ing words  and  figures  to-wit:  *For  building  court  house  and 
jail,  and  issuing  bonds — Yes;*  *Por  building  court  house  and 
jail,  and  issuing  bonds — No;' — which  election  will  be  open  at 
nine  o'clock  in  the  morning,  and  will  continue  open  until  four 
o'clock  in  the  afternoon  of  the  same  day. 

[Seal.]  D.  P.  Allison,  County  Clerk. 

Dated  this  first  day  of  March,  1883. " 

It  appears  that  the  judges  of  election  so  appointed  assem- 
bled at  Steele  on  the  thirteenth  day  of  March,  1883,  opened 
the  polls,  received  votes,  and  kept  the  polls  of  said  election 
open  from  9  o'clock  in  the  morning  until  4  o'clock  in  the  after- 
noon, when  they  proceed  to  count  the  votes,  and  afterwards 
made  a  return  to  the  commissioners,  who  canvassed  the  same, 
and  declared  and  determined  that  the  proposition  to  issue  the 
bonds,  and  build  a  court  house  and  jail,  had  been  carried  by  a 
majority  of  the  vx)tes  cast  upon  that  question. 

The  complaint  alleges,  in  substance,  that  the  defendants 
intend  and  threaten  to  issue  the  bonds  of  said  county  under 
color  of  said  act,  and  intend  and  threaten  to  negotiate  and  sell 
the  same  to  good-faith  purchasers,  and  thereby  create  a  debt 
to  be  paid  by  the  taxpayers  of  said  county;  that  it  is  a  corrupt 
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ttempt  to  effect  the  erection  and  constructiOD, 
he  needs  and  demands  of  the  county,  of  expen- 
Idings  at  the  village  of  Steele,  where  the  county 
.rily  located,  with  the  corrupt  design  and  pur 
ing  the  interests  of  said  village,  and  especially 
price  of  real  estate  therein,  at  the  expense  of 
>f  said  county.  And  further  alleges  that  said 
of  said  county  have  not,  at  any  time,  submitted 
if  said  county  the  proposition  of  issuing  the 
ounty,  as  required  by  said  act,  but  have  cor- 
*wfully  made  a  pretended  submission  thereof 
said  act.  That  commissioners  on  the  twenty- 
i'ebruary,  1883,  pretended  to  pass  a  certain  reso- 
•dered  and  directed  that  a  special  election  be 
mty  of  Kidder  on  the  thirteenth  day  of  Marcii, 
•urpose  of  submitting  to  the  electors  of  said 
stion  of  building  a  court  house  and  jail;  but  did 
lion,  or  at  any  other  time,  manner,  or  form,  sub- 
rs  of  said  county  the  question  of  issuing  bonds 
under  said  act  of  the  legislature  or  otherwise, 
ition  is  annexed  and  marked  "Exhibit  A,"  and 
mission  or  attempted  submission  of  the  proposi- 
in  said  Section  13  of  said  act  ever  made  to  the 
M3unty  of  Kidder.  That  D.  F.  Allison,  acting  as 
jard  and  county  clerk,  posted  and  published  in 
tices  of  said  election,  to  be  held  at  Steele  and 
1  said  county,  a  copy  of  which  is  annexed  to  the 
marked  'B,"  which  notices  are  the  only  notices 
ed  election  ever  given  or  published  by  said  clerk 
al  of  said  county,  and  which  notices  were  not 
ength  of  time  required  by  law.  That  prior  to 
ction  of  1BH2  the  board  of  couirty  commissioners 
of  Kidder  duly  set  forth  and  established  three 
cts  or  districts  in  the  county  of  Kidder,  and  said 
cts  or  districts  have  never  at  any  time  been 
>lished,  but  ever  since  remained  established  as 
said  election  precincts  were  severally  named  and 
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designated  as  "Steele,"  **Dawson,"  and  '*Tappan."  That  said 
defendants,  nor  the  board  of  county  commissioners,  nor  any 
other  officer  of  said  county,  ever  gave  notice  of  any  electon  to 
be  held  in  the  precinct  of  Tappan  or  Dawson  on  the  thirteenth 
of  March,  1883,  or  at  any  other  date,  for  the  purpose  of  sub- 
mitting the  proposition  to  issue  bonds  or  build  a  court  house 
and  jail  for  said  county;  and  that  the  electors  of  said  county 
residing  in  the  precincts  of  Tappan  and  Dawson  have  never  had 
any  opportunity  whatever  to  vote  upon  the  question  of  issuing 
the  bonds  of  said  county,  under  the  terms  of  said  act  of  the 
legislature,  and  have  never  voted  thereon.  That  no  polls  were 
opened  in  said  precincts  of  Tappan  and  Dawson  on  the  thir- 
teenth day  of  March,  1883,  and  no  election  was  held  in  either 
of  said  precints  on  said  day.  That  the  voters  in  said  precincts 
of  Tappan  and  Dawson  were  nearly  unanimous  in  their  opposi- 
tion to  the  issuing  of  said  bonds  under  the  terms  of  said  act, 
which  opposition  was  well  known  to  the  defendants  when  they 
pretended  to  call  said  election;  and  said  election  was  called  at 
Steele  alone,  with  the  corrupt  and  fraudulent  design  and  pur- 
pose of  excluding  the  votes  of  Dawson  and  Tappan  upon  said 
question  of  issuing  bonds  of  said  county.  That  said  special 
session  of  the  board  of  commissioners  was  not  called  by  any 
lawful  authority,  nor  was  live  days'  notice  thereof  given,  as 
provided  by  law,  of  the  objects  of  said  special  session,  a  copy 
(»f  which  notice  is  annexed  and  marked  '^Exhibit  C."  Prayer 
for  an  injunctional  order  restraining  the  commissioners  of  said 
county  of  Kidder,  their  agents,  servants,  and  attorneys,  and 
successor^  in  office,  from  issuing  the  bonds  of  said  county,  and 
building  a  court  house  and  jail,  and  for  general  relief. 

The  defendants  demurred  to  the  complaint  on  the  follow- 
ing groxinds:  (1)  The  plaintiff  has  no  capacity  to  sue;  (2) 
that  there  is  a  defect  of  parties;  (3)  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  and  the  plaintiff  had  judgment,  from 
which  this  appeal  is  taken.  Upon  the  argument  upon  the  de- 
murrer in  the  court  below,  and  also  in  this  court,  the  first  two 
grounds  of  demurrer  were  waived,  and  our  attention  was  di- 
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ground;  that  the  complaint  does  not  state 
onstitute  a  cause  of  action. 
,  very  comprehensive  question  presented  in 
the  county  comtnissioners  of  Kidder  couaty 
ors  of  said  county,  at  a  special  election,  the 
\ng  bonds  and  building  a  court  house  and 
he  spirit  and  intent  of  this  special  act?  or 
oply  with  the  terms  of  the  same,  in  certain 
ars,  which  had  the  effect  to  prevent  or  ob- 
e  expression  of  the  popular  will?  The  rules 
'   for   CLinducting  an   election   are  designed 

opportunity  for  a  free  and  fair  exercise  of 
ise,  and  to  ascertain  with  certainty  the  re- 
election, either  general  or  special,  is  called, 
:d  in  such  manner  as  to  secure  these  objects, 
ms  of  law  which  only  affect  the  mere  pre- 
Lils  of  an  election  are  regarded  as  directory; 
mply  with  these  will  not  defeat  the  expressed 
y,  if  that  is  clearly  manifest.  The  learned 
ed  this  case  marshaled  a  motly  array  of 
tantiate  the  position  that  the  failure  of  the 
omply  with  all  the  provisions  of  law  in  this 
i  the  election.  But  it  will  be  found,  upon  a 
n  of  these  various  decisions,  that  the  princi- 
ited  were  applicable  only  to  the  facts  in  each 
n  every  case  that  has  fallen  under  our  notice  . 
a  the  failure  to  comply  with  such  conditions 
ends  to  mislead  and  obstruct  a  full  and  fair 
it  of  the  elective  franchise,  such  conditions 
!annot  be  disregarded  with  impunity, 

consider  in  this  case  whether  the  electors 
lad  a  free  and  fair  opportunity  for  casting 
le  proposition  which  the  commissioners  of 
uthorized  to  submit  to  them  under  this  act. 
e  act  this  proposition  was  to  be  submitted  to 
lection  to  be  called  and  appointed  by  this 
purpose  of  calling  and  appointing  such  elec- 
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tion,  and  submitting  said  proposition,  a  meeting  of  the  board 
was  necessary  for  this  particular  purpose,  to  be  called  by  a  no- 
tice of  five  days,  to  be  posted  up  in  three  public  places,  which 
notice  must  state  the  object  of  calling  the  commissioners  to- 
gether. Pol.  Code,  §  18.  The  notice  that  was  given  of  this 
meeting  stated  the  object  to  be,  **actingupon  applications  for 
liquor  licenses,  and  other  important  business."  It  does  not  in- 
timate that  the  question  of  issuing  bonds  and  building  a  court 
house  and  jail  is  to  be  considered.  This  notice  was  of  some 
importance,  else  the  law  would  not  require  it  to  be  posted.  It 
becomes  more  so  from  the  fact  that  this  was  a  special  act. 
Everything  required  to  be  done  must  be  done,  and  all  persons 
interested  have  a  right  to  know  what  is  being  done.  It  is  only 
by  the  notice  which  the  law  requires  that  they  are  presumed  to 
get  such  knowledge.  The  record  of  the  meeting  that  was  held 
fails  to  show  that  anything  was  done  in  relation  to  liquor 
licenses,  but  a  matter  entirely  foreign  to  that  mentioned  in  the 
notice  was  taken  up, — that  of  bonding  the  county.  One  of  the 
eminent  counsel  for  the  appellant  contends  that,  although  the 
matter  of  issuing  bonds  and  building  a  court  house  and  jail  was 
not  mentioned  in  the  notice  of  this  meeting,  yet  the  board 
could  act  upon  any  matter  of  business  that  could  be  transacted 
at  a  stated  meeting;  in  support  of  which  he  cites  several  athor- 
ities.  These  cases  simply  hold  that,  though  the  object  of  the 
meeting  was  not  stated  in  the  notice,  yet  the  board  could  do 
any  business  that  could  be  ordinarily  transacted^  It  can  hardly 
be  said  that  calling  a  special  election  to  vote  upon  the  question 
of  issuing  bonds  of  the  county  to  run  for  a  term  of  years  was 
so  much  in  the  ordinary  course  of  business  that  it  need  not  be 
mentioned  in  the  notice  calling  the  meeting  as  business  to  come 
before  the  board.     It  would  appear  from  the  record  that  grant- 

■ 

ing  of  liquor  licenses  was  deemed  to  be  of  so  much  importance 
that  it  should  be  mentioned;  but  the  bonding  of  a  new  county 
to  the  extent  of  $20,000  was  so  trivial  a  matter,  and  so  much  in 
the  ordinary  course  of  business  with  the  county  board,  that 
mention  of  it  was  unnecessary,  and  would  be  simply  a  work  of 
supererr^gation. 
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t  it  be  conceded  that  the  notice  calling  the  commissioners 
her  was  a  sufficient  and  a  substantial  Gompliance  with  the 
>r  that  its  defects  were  unimportant,  was  there   a  special 
in  of  the  board  of  county  commissioners  that  could  act 
any  matter  at  the  hour  named  for  the  meeting?     But  one 
>  commissioners  was  present;  then,  as  the  record  informs 
le  board  adjourned  to  5  o'clock  p.  M.;  but  it  does  not  ap 
to  what  day  this  adjournment  was  had,  and  it   is   difficult 
)  how  one  member  constituted   a   board   which  had  the 
r  to  adjourn  or  do  anything  else.     The  record  a'so  informs 
at  the  board  met  at  5  o'clock  p.  m.  ,  pursuant   to   ad jouro- 
,  leaving  dale  entirely  blank.     Now.  ^ving  the  most  favor- 
w>nstruction  to  these  proceedings  up  to  this  assemblage  of 
ommissioners  with  the  clerk  at   whatever   time   it  might 
been,  we  are  led  to  suppose  that  this   assemblage   was  to 
action  under  the  special  act  of  February  21.  1S83,  author- 
ihe  board  to  submit  to  the  electors   of   said  county,  at  a 
al  election,  the  proix>sition  of  issuing  bonds,  and  building 
rt  house  and  jail.     But  it  ai>pears  that  the  most  important 
of  the  proposition,   namely,    the   issuing   twnds,    was  not 
led  upon  at  all;  the  question  submitted  was   only   that  of 
ing  a  court  house  and   jail.     We   cannot   discover,  in  the 
ution  as  adopted,  any  attempt  or  intention  to  call  a  special 
ion  for  the  purpose  mentioned  in   Section    13   of  the  acl; 
>ly,  an  election  to  vote  upon    "the   proposition   of   issuing 
bonds,  and  building  a  court  house  and  jail." 
Dn  examining  the  notice  subsequently  given  by  the   clerk, 
Bs  not  appear  that  it  follows  or  puriiorts  to   be   in   pursn- 
of  the  resolution  of  the   board,    but   declares    the   special 
ion  to  tie  for  the  purpose  of  submitting  an   entirely   differ- 
»roposition  from  that  mentioned   in   said   resolution,  or  in 
previous  proceedings  of  the  board,  and  hence  was  without 
ority  from  any  source.     If  it  is  claimed  that  it  was  authorized 
le  special  act  of  February  :21,  1883.  it  should  comply  with 
ion  5  of  Chapter  27  of  the  Political   Code,    as   said   special 
■equires.     The  notice  is  fatally  defective  in   two   important 
iculars.     First.     It  informs  the  electors  that  a  special  elec- 
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tion  for  the  entire  county  will  be  held  at  the  court  house  at 
Steele.  This  was  in  accord  with  the  resolution  in  this  respect, 
but  is  not  in  accord  with  Section  5  of  Chapter  27,  which  re- 
quires **three  written  notices  for  each  election  precinct."  It 
was  noticed  in  only  one.  The  precincts  of  Dawson  and  Tap- 
pan  were  ignored.  Second,  No  authority  is  given  in  the  reso- 
lution or  the  act  of  February  21st  for  bonding  the  county  in  the 
sum  of  120,000.  This  is  the  limit  for  which  bonds  might  be 
issued,  but  the  amount  is  to  be  determined  by  the  cost  of  the 
site,  the  constructing  and  furnishing  of  the  buildings,  and  this 
must  be  ascertained  before  any  proposition  for  issuing  bonds 
can  be  submitted  for  any  sum,  and  then  for  only  the  sum  re- 
quired, not  to  exceed  $20,000.  Sections  4,  5,  Act.  Feb.  21,  1883. 
The  defect  first  pointed  out  in  the  notice  (provided  the  clerk 
had  authority  to  issue  it)  is  fatal  to  this  election,  if  no  other 
existed.  The  board  of  county  commissioners  of  the  county  of 
Steele  had,  prior  to  the  general  election  of  1882,  established 
three  election  precincts  in  said  county, — namely,  Steele,  Daw- 
son, and  Tappan, — and  said  precincts  had  never  at  any  time 
been  changed  or  abolished,  but  remained  the  voting  precincts 
of  that  county  until  changed  by  some  direct  act  by  some  com- 
petent authority. 

The  counsel  for  the  appellant  contends  that  ordering  an 
election  at  Steele  by  the  county  commissioners  was  a  discon- 
tinuance of  all  other  voting  places,  and  expends  considerable 
time  in  attempting  to  show  that  the  county  commissioners  had 
the  power  to  abolish  and  discontinue  voting  precincts;  but  the 
statutes  do  not,  in  terms,  give  any  such  power.  Section  29, 
Chapter  21,  Pol.  Code,  confers  power  on  the  commissioners 
to  **establish  election  precincts  in.  their  county;''  and  Section 
23,  Chapter  27,  power  to  *  *set  ofif  election  precincts  and  dis- 
tricts.'' This  is  all.  However  successful  this  effort  to 
show  that  the  county  commissioners  have  the  power  con- 
tended for,  the  argument  fails  when  we  look  at  this  record, 
and  do  not  find  that  they  even  attempted  to  exercise  any 
such  power.  When  a  quasi  judicial  body  performs  any 
act  within  its    power    to    perform,  it    should  be  shown   and 
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ocgbt  to  the  knowledge  of  the  citizens  by  some  record; 
t  in  this  case  such  ao- act  or  intention  is  nut  even   intimated 

this  record  or  otherwise:  it  was  simply  a  disregard  of  the 
fhts  of  the  voters  residing  in  other  precincts  than  Steele, 
is  very  apparent  that  the  electors  residing  in  Dawson  and 
ippan  precincts  bad  no  opportonity  for  a  free  and  fair  ex 
ession  by  their  votes  npon  the  propositions  submitted. '  The 
bim  that  is  made,  that  these  people  might  have  voted  at 
Bele,  is  simply  ridiculous,  in  view  of  the  fact  that  Sectioa  68, 
inal  Code,  provides  that  every  person  who  votes  or  offers  to 
te  in  any  election  district  in  which  he  does  not  reside,  is 
ilty  of  a  misdemeanor.  When  we  look  at  all  the  proceediogs, 
>m  the  passage  of  the  act  on  the  twenty-first  day  of  February 

to  the  time  this  voting  occurred,  embracing  only  twenty 
ys,  it  is  more  than  doubtful  whether  the  allegatioDs  in  the  com- 
bat, ''that  said  specialelection  was  called  at  Steele  alone  with 
i  corrupt  and  fraudulent  design  and  purpose  of  excluding 
i  vote  of  DawsoQ  and  Tappan, "  is  not  supported  by  the  facts. 

any  view  we  can  take  of  this  case,  we  tbink  this  election  can- 
t  be  sustained;  and  that  in  overruling  the  demurrer,  and  con- 
luing  the  injunction  restraining  the  issue  of  bonds  under  the 
id  act,  the  district  court  committed  no  error. 

The  judgment  of  the  court  below  is  affirmed.  All  the  jus- 
es  concurring. 


J.  I.  Case  Threshing  Machine  Co.  v.  Venndm. 

SaLE— EXPRESS  WAKRANTV— 

Wht-n   Ihe  oblig-atiotls    < 
either  party  who  seeks  to  enforce   the  obligation   of  the  othar  must 
prove  performance  on  his  part,  or  an  ofTer  lo  perform. 
Same— PLKCHASE  money  note— use  of  machine. 

In  an  action  upon  promisfMjry  iiotcs  given  on  the  purchase  of  » 
threshing  machine  Bold  with  such  warrantj,  there  being  no  proof 
of  performance  of  the  eonditions  on  the  part  Of  the  purchaser,  he  hav- 
ing ueed  the  machine  for  more  than  one  year,  and  paid  part  of  the  pur- 
chase money.  Is  estopped  from  making  the  defense  of  breach  of  w»(^ 
ranlj-  for  the  first  time,  or  recovering  damages  under  such  warraoly; 
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and  in  this  case  the  court  should  have  directed  a  verdict  for  the  plain- 
•   tiff. 

Syllabus  by  the  court.     Filed  May  14,  1885. 

Appeal  from  the  district  court  of  Stutsman  county. 

Willie  d  Hewitt,  for  plaintiff  and  appellant. 

Defendant  allowed  judgment  in  a  prior  action  on  one  of  the 
series  of  notes  given  for  this  machine,  to  be  taken  by  default, 
and  this  renders  the  defense  of  breach  of  warranty  in  this  ac- 
tion res  adjudicata.  Wells  on  Res.  Ad.,  308,  §§402,  406;  Gardner 
V.  Buckbee,  3  Cow.  120;  Young  v.  Black,  V  Crauch,  565-7; 
Marsh  v.  Pier,  4  Rawle.  (Pa.)  273. 

A  valid  judgment  for  the  plaintiff  sweeps  away  every  de- 
fense  that  should  have  been  raised  against  the  action,  for  the 
purposes  of  every  subsequent  suit.  Freeman  on  Judg.  272; 
Wells  on  Res.  Ad.  216-222;  §§  248,  249,  253;  Beloii  v.  Morgan,  7 
Wall,  619,  623;  Pierce  v.  Kneeland,  9  Wis.  23,  31;  Danaher  v. 
Prentiss,  22  Id.  311,  317.  Shepardson  v.  Gary,  29  Id.  34. 

His  failure  to  set  up  a  breach  more  than  a  year  after  he 
claims  to  have  found  the  machine  worthless,  in  an  action  to 
which  that  would  have  been  a  proper  defense,  is  unpardonable 
laches  on  his  part  and  effectually  bars  him  from  the  right  to 
set  it  up  at  any  other  time,  under  the  spirit  of  the  rule.  Kel- 
logg V.  Denslow,  14  Conn.  411;  Boothby  et  al.  v.  Scales,  27  Wis. 
626;  Paige  v.  McMillan,  41  Wis.  337. 

Any  notice  given  thereafter,  after  over  a  full  year  and  after 
the  judgment  on  the  first  notes,  would  ckarly  be  so  unreasona- 
bly late — even  if  given  in  correct  form — as  not  to  leave  the 
plaintiff  liable  on  the  breach  of  warranty.  We  need  hardly  cite 
authorities  in  support  of  so  evident  a  proposition  as  this.  Kel- 
logg v.  Denslow,  14  Conn.  411;  Boothby  et  al,  v.  Scales,  27  Wis. 
626;  Paige  v.  McMillan,  41  Wis.  387. 

Allan  d  Dodge,  for  respondent. 

The  rule  of  law  seems  to  be  in  regard  to  chattels  sold  with 
warranty,  that  if  they  do  not  answer  the  contract,  the  party 
has  his  election  of  two  remedies — he  may  return  the  article  and 
recover  the  price  paid,  or  sell  the  article  and  recover  damages 
in  an  action  on  the  warranty.     Fairfield  v.  Madison  Manuf 'g 
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Hs.  346;  Boothby  v.  Spales.  27  Wis.  638;  Bannell  v. 
16  Wis.  59;  Sedwick  on  the  Measure  of  Damages,  vol 

The  defendaot  having  given  notice  to  plainti/fs  where 
Line  was  deposited  subject  to  their  order,  might  recover 
money  he  had  paid  the  same  as  though  he  had  re- 
le  machine  to  them,     Rutler  v.    Blake,  2nd  Harris  & 

353;  3  Am.  Dec.  550. 

The  new  trial  should  be  refused  where  there  is  eri- 
ipporting  verdict,     Oleson  v.  Tolford   and   another,  37 

'ail  to  see  how   the  doctrine  of   res  judicata  applies  to 

SON,  J.  This  action  was  brought  in  the  court  below  to 
ipon  two  promissory  notes  executed  by  the  respondent 
ipellant  The  defendant  (respondent  here)  in  his  ao- 
aits  the  execution  and  delivery  of  the  notes,  but  alleges 
iter  claim  that  said  notes,  with  two  others,  were  given 
n  consideration  of*  one  ten  horse  power  threshing  ma- 
lown  as  the '  'J.  I.  Case  Eclipse,"  of  the  manufacture  of 
retofore  sold  and  delivered  to  the  defendant  under  a 
tatioQ  and  warranty  by  the  plaintiff  at  the  time  said 
was  sold  to  the  defendant..  Said  warranty  was  in  writ- 
is  as  follows: 

e  above  machine  is  warranted,  with  proper  usage,  to 
3d  work  in  threshing  and  cleaning  grain  as  any  other 
the  United  States,  and  to  be  of  good  materials,  and  dura- 
proper  care.  If  the  above  machine  will  not  bear  the 
trranty  after  a  trial  of  two  weeks,  written  notice  shall  be 

I  J.  I.  Case  &  Co.,  or  the  agent  of  whom  purchased, 
therein  it  fails  to  satisfy   the  warranty,  and  reasonable 

II  be  given  J.  I.  Case  &  Co.  to  send  a  competent  person 
y  the  difBculty;  the  purchaser  rendering  necessary  and 
assistance.  If  the  machine  cannot  be  made  to  fill  the 
r,  it  is  to  be  returned  by  the  purchaser  to  the  place 
iceived,  and  another  substituted  therefor,  that  shall  fill 
anty,  or  the  money  and  notes  be  immediately  returned. 
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In  consideration  whereof,  the  undersigned  agrees  to  receive 

the  same  on  arrival,  and  to  pay  freight  and  charges,  and  also, 

on  delivery,  to  pay  to  yoqr  agent  the  sum  of  six  hundred  and 

fifty-three  dollars,  as  follows:     Cash,  $ in  hand  on  delivery, 

and  notes  with  approved  security  as  follows,  said  notes  to  draw 

ten  per  cent,  interest  per  annum  from  date  until  paid:  Note  for 

♦lOO,  due  January   1,  1878;  note   for  $200,    due  November  25, 

1878;  note  for  |5200,  due  November  25,  1879;  note  for  $153,  due 

November  1,  1880. 

Geo.  W.  Vennum, 

Jamestown,  Stutsman  County,  Dakota." 

The  defendant  further  alleges  that  **he  then  accepted  said 
machine  for  the  purpose  of  threshing  a  large  quantity  of  grain 
owned  by  himself,  and  also  to  use  in  threshing  the  grain  of  any 
one  who  might  desire  the  services  of  said  machine;  and  that  he, 
the  said  defendant,  accepted  said  machine,  trusting  implicitly 
in  said  representations  and  warranty  of  the  plaintiff — all  of 
which  the  plaintiff  well  knew;  that  the  same  was  not  the  kind 
and  quality  of  machine  purchased,  nor  such  as  it  was  warranted 
to  be  by  the  plaintiff  as  aforesaid,  nor  would  it  answer  the  pur- 
pose designed,  in  this:  that,  contrary  to  said  warranty,  said 
machine  would  not  do  good  work,  would  not  thresh  any  kind  of 
grain  clean  or  in  a  workmanlike  manner,  etc.;  **thatthe  defend- 
ant, upon  discovery  that  the  said  machine  was  not  such  as  it  was 
warranted  to  be  as  aforesaid,  offered  the  same  to  the  plaintiff, 
and  notified  the  plaintiff  where  said  machine  could  be  found 
and  was  being  held  subject  to  plaintiff's  order,  and  demanded 
of  the  plaintiff  that ^his  said  notes  be  returned  to  him,  the  de- 
fendant; and  said  defendant  alleges  that  said  machine  is  still 
held  by  him  for  the  plaintiff — all  of  which  the  plaintiff  had  no- 
tice. Wheref'-vre,  defendant  demands  damages  in  the  sum  of 
six  hundred  dollars. " 

There  is  no  allegation  in  the  answer,  nor  does  the  testi- 
mony show,  that  the  defendant  complied  with  and  performed  the 
concurrent  obligations  imposed  upon  him  by  the  terms  of  the 
"Warranty.  It  does  not  appear  that,  after  a  trial  of  two  weeks, 
the  defendant  gave  notice  in  writing  to  J.  I.  Case  &  Co. ,  or  to 
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the  agent  of  whom  the  machine  was  purchased,  stating  that 
the  machine  did  not  bear  the  above  warranty,  and  stating 
wherein  it  failed  to  satisfy  the  warranty.  The  only  evidence 
tending  to  that  point  was  given  by  the  defendant  him- 
self. His  testimony  is  to  the  effect  that  he  got  the  ma- 
chine in  the  fall  of  1877,  and  was  with  it  while  it  worked 
that  harvest  every  day;  that  in  each  harvest  up  to  1880 
it  had  worked  a  couple  of  months.  The  defendant  testifies 
that  the  machine  worked  badly,  and  in  the  winter  of  1878  and 
1879  he  notified  Mr.  Benton,  who  had  the  notes  for  collection, 
and  notified  the  company  by  letter,  that  he  could  not  make  the 
machine  work,  but  did  not  say  when,  and  that  he  told  Mr. 
White,  the  attorney  of  the  company,  of  the  condition  of  the 
machine,  and  that  '*the  machine  was  in  his  barn  subject  to  their 
order,  the  same  as  he  had  written  them;"  that  he  paid  one  note 
on  the  condition  that  they  agreed  to  repair  the  machine  by 
sending  him  the  parts  that  were  defective;  that  he  had  paid 
something  before,  and  paid  1100  the  next  year;  that  they  sent 
some  repairs,  that  he  afterwards  let  the  machine  to  Mr.  Joos  to 
run  during  threshing  through  the  county;  that  he  notified  the 
plaintiff  in  the  fall  of  1878,«that  he  was  holding  the  machine 
subject  to  their  order;  that  he  thought  the  first  season  that  he 
could  not  make  it  work,  but  he  expected  to  go  on  and  pay  for  it 
then.  This  is  the  only  way  the  defendant  plaims  that  he  at- 
tempted on  his  part  to  comply  with  the  warranty.  He  says 
that  he  subsequently  paid  the  second  note  after  judgment  had 
been  obtained  on  it.  He  does  not  pretend  that  he  returned  the 
machine  to  the  place  where  it  was  received,  or  offered  to,  as  re- 
quired by  the  warranty. 

It  is  a  fundamental  principle  of  law,  that  has  never  been 
departed  from  by  any  respectable  court,  that  when  the  obliga- 
tions of  an  express  warranty  are  concurrent,  either  who  seeks 
to  enforce  the  obligations  of  the  other  must  prove  performance 
on  his  part,  or  an  offer  to  perform.  Abb.  Tr.  Ev.  313;  Dunham 
V.  Pettee,  8  N.  Y.  508;  Nichols  v.  Knowles,  18  N.  W.  Rep.  413; 
Wendall  v.  Osborne,  Id.  709;  Warden  v.  Sycamore  Harvester 
Co.  7  N.  W.  Rep.  756. 
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The  warranty  was  in  writing.  The  terms  of  it  must  con- 
trol. Whatever  that  warranty  is,  it  must  be  kept  by  both  par- 
ties. If  the  plaintiff  did  not  keep  and  perform  its  part  of  the 
contract — in  other  words,  if  the  machine  did  not  work  accord- 
ing to  the  warranty, — then  the  defendant  had  his  rights  under 
it;  and  after  a  trial  of  two  weeks,  and  after  giving  written  no- 
tice to  the  plaintiff  or  its  agent,  stating  wherein  it  failed  to  sat- 
isfy the  warranty,  and  allowing  the  plaintiff  time  to  remedy  the 
difficulty,  then,  if  it  did  not  fill  the  warranty,  the  defendant 
could  have  returned  it  to  the  place  where  received,  and  have 
another  machine  substituted,  or  the  money  and  notes  returned. 
The^e  conditions  werrx  not  performed  witJiiin  the  letter  and 
spirit  of  the  contract.  No  act  seems  to  have  been  done  in  that 
direction  for  at  least  one  year  after  the  purchase.  The  defend- 
ant treated  the  transaction,  for  a  longer  time  than  that,  as  a 
complete  sale  of  the  property,  having  in  the  mean  time  ac- 
knowledged his  liability  on  the  notes,  and  paid  on  them  the 
sum  of  $315.  It  was  then  to  late  to  make  the  defense  which 
was  set  up.  After  this  acceptance  and  use  of  this  machine  for 
so  long  a  time  by  the  defendant,  and  this  payment  on  his  notes 
he  was  estopped  from  rescinding  the  contract,,  or  recovering 
damages  upon  it;  his  mouth  was  closed,  his  day  of  grace  had 
passed.  Webster  v.  Phoenix  Ins.  Co.,  36  Wis.  67;  Abbott  v. 
Johnson,  2  N.  W.  Rep.  332;  Nichols  v.  Hail,  4  Neb.  210;  Miller 
V.  Nichols,  5  Neb.  476;  Pitts  Sons'  Manuf 'g  Co.  v.  Spitsnogle, 
6  N.  W.  Rep.  71;  Bayless  v.  Hennessy,  Id.  46. 

It  would  work  great  injustice  if  the  purchaser  is  at  liberty 
to  disregard  the  terms  of  the  contract  which  he  subscribes  to, 
and  is  permitted,  under  such  a  warranty,  through  his  own  mere 
whim  or  caprice,  or  for  any  cause,  after  a  continued  use  of  the 
machine,  to  deposit  it  in  his  bam,  and,  by  notifying  the  vendor 
that  it  did  not  till  the  warranty,  and  is  subject  to  his  order,  to 
escape  responsibility.  To  guard  against  this  injustice  was  the 
intent  of  this  contract.  The  judgment  of  the  purchaser  was 
not  to  settle  the  working  qualities  of  this  machine;  that  was  a 
question  that  could  only  be  determined  by  persons  chosen  by 

V.4DAK. — 7 


99  DAKOTA   REPORTS. 

the  vendor,  skilled  in  machinery;  the  vendc 
to  have  it  so  settled  and  determined;  but.  a 
such  right,  if  the  machine  still  failed  to  fi! 
the  plaintiff  must  take  the  resirausibility,  a 
appears  from  this  record  that,  on  the  tria 
the  question  of  a  breach  of  warranty  by  pla 
to  the  jury.  This  was  proper,  but  the  jur; 
sider  the  evidence — to  see  whether  the  defe 
tially  complied  with  the  conditions  on  his 
also  have  been  proper  if  any  evidence  h 
tending  to  show  that  he  had  complied;  but 
evidence;  the  defendant  did  not  pretend  th 
therefore  it  was  an  error  to  submit  that  q 
the  jury  should  have  been  directed  to  find 
by  no  means  follows  that,  though  the  proc 
machine  did  not  work  as  it  was  warraoi 
made  out.  This  is  not  like  the  general  wai 
goods,  where  no  duty  is  especially  devolvec 
by  the  terms  of  the  warranty.  In  such  east 
not  as  warranted,  and  not  suited  to  the  pur 
were  purchased,  a  different  rule  obtains. 

It  follows,  from  these  views,  that  the  ju 
below  must  be  reversed. 

All  the  justices  concur. 


OsTLAND  V.  Porter. 

Appeal— EXCLUSION  of  evu)Ence— subskque 
The  refusal  to  iillow  a  witoeaa  to  t^.ilify   as 

cannot  be  urged  as  error  when  other   witnesses 

lully  to  the  same  point, 
PauFEKS— REMOVING  SMALL-POX  PATIENT   TO 

MEDICAL  ATTENTION  TO  PERSON  NOT  A    PAUPE 

TO  PAY  PHYSICIAN. 

Simply  removing' ft  jierrion  atTneted  wilh  am 

indigent  uireumatimceii,  to  it  eounty   pest-houi".; 

commissioners,  will  not  render  him  a  piiupt>i-,  a 

hlu  for  medicines  and  medical  attendance  furni 
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was  employed  by  the  county  to  attend  paupers,  when  he  accepts  such 
services  without  objection  and  receives  the  benefit  thereof. 

Filed  October  10,  1885. 

Appeal  from  the  district  court  of  Burleigh  county. 

David  Stewart,  for  appellant. 

A  public  officer  whose  duties  and  compensation  are  pro- 
vided by  law,  cannot  maintain  an  action^  for  extra  compensa- 
tion promised  by  a  party. 

Hatch  V.  Mann,  15  Wend.  41;  Smith  v.  Whildin,  10  Pa.  St. 
281;  Warner  v.  Grace,  14  Minn.  487;  Parker  v.  Newland,  1  Hill, 
87;  Dillon  Mun.  Corp.  234. 

The  court  erred  in  refusing  to  give  the  following  instruc- 
tions: **That  if  the  defendant  was  under  duress  by  order  of 
the  county  commissioners  of  Burleigh  county,  and  was  treated 
by  plaintiff  under  their  orders,  the  plaintiff  cannot  recover." 
Sackett's  instructions,  Sec.  13;  Griel  v.  Marks,  51  Ala.  566; 
State  V.  Gibbons,  10  la.  117;  Kendall  v.  Brown,  74  111.  232; 
Thompson  Chg'ng  Juries,  Sec.  132. 

The  court  erred  in  charging  the  jury.  '*It  seems  that 
that  there  were  some  services  rendered  before  he  went  to 
the  pest-house;"  it  determined  issues  of  fact   upon  which  the 

j       evidence  was  conflicting,  the  court  thus  assuming  the  authority 

I  of  the  jury.  Bowersock  v.  Winters,  14  N.  W.  121;  Shilletto  v. 
Sampton,  15  N.  W.  572;  Sackett's  Instructions  to  Juries,  Sec. 
14,  citing  Russell  v.  Minteer,  83  III.  150;  Sier  v.  The  City,  41 
la.  353:  Siebert  v.  Leonard,  21  Minn.  442. 

The  court  erred  in  instructing  the  jury  as  follows:  **They 
can  take  any  man  there;  they  have  a  right  to  take  a  man  out  of 
his  own  house,  if  he  has  the  small-pox  or  a  contagious  disease, 
and  take  him  to  the  pest-house;  then   the  question   is,  does  it 

i  follow  under  this  employment,  under  this  provision  which  has 
been  made,  that  the  services  rendered  to  any  man  that  is  taken 
there  are  to  be  paid  by  the  county.  Sackett's  Instructions  to 
Juries,  Sec.  10,  citing  Newman  v.  McComas,   43  Md.    77,    and 

I       Evans  v.  George,  80  III.  51,  and  20  N.  W.  872,    and  case  there 

I       cited. 
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George  P,  Flannery^  for  respondent 

All  of  the  issues  having  been  submitted  to  the  jury  and  a 
verdict  having  been  rendered  the  judgment  entered  thereon 
ought  not  to  be  disturbed  unless  it  is  apparent  upon  the  record 
that  error  injurious  to  the  appellant  was  commHted  in  the  trial 
of  the  cause  in  the  court  below.  N.  C.  &  S.  C.  Co.  v.  Kidil,  37 
Cal.  308;  Kisling  v.  Shaw,  33  Cal.  447;  Clayton  v.  West,  2  CaL 
382;  Eisley  v.  Malchow,  2  N.  W.  Rep.  233;  Yates  v.  Shepard- 
son,  27  Wis.  238;  McDonough  v.  Sutton,  35  Mich. 

The  rule  is  believed  to  be  that  error  in  excluding  the  testi- 
mony of  a  witness  is  cured  by  afterwards  permitting  the  wit- 
ness to  testify  as  to  the  matter.  New  Trials  and  Appeals, 
Hayne,  Vol.  1,  Sec.  18,  49  Cal.  381;  48  Cal.  82-3;  22  Cal. 
545-6;  St.  Maries  v.  Pallys  et  al.  47  Wis.  67;  Sarah  Ann  Cual 
V.  Samuel  Snover,  38  Mich.  562.  And  is  also  cured  by  allow- 
ing other  witnesses  to  testify  to  the  same  point.  New  Trials 
and  Appeals,  Hayne,  Vol.  1,  Sec.  108,  50  Cal.  627-8;  47  Cal.  535; 
Davis  V.  Town  of  Pulton,  52  Wis.  657. 

The  appellant  by  his  answer  and  in  his  evidence  having 
admitted  that  he  knowingly  received  the  benefit  of  the  services 
and  medicines  of  the  respondent  the  law  raises  the  presump- 
tion that  he  promised  to  pay  for  what  he  accepted  to  his  own 
advantage.  Bishop  on  Contracts,  Sec.  75,  and  cases  cited,  also 
Sec.  84;  Parsons  on  Contracts,  Vol.  2,  p.  54,  (Fifth  Ed.  j 

And  the  burden  of  providing  that  the  respondent  was  paid 
for  his  services  and  medicines  so  furnished  in  the  manner  al- 
leged was  upon  the  appellant  as  he  had  the  affirmative  of  that 
is&ue.  Shelton  v.  Smith,  5  Gray,  400;  Greenleaf  Evidence, 
Vol.  1,  Sec.  74;  Best  on  Evidence,  Vol.  1,  Sec.  269.  And  the 
charge  as  given  was  more  favorable  to  him  then  he  was  en- 
abled to.  But  of  this  he  cannot  complain.  Bethel  v.  Mathews, 
13  Wal.  1;  Comstock  v.  Smith,  20  Mich.  338;  Newton  v.  Allis, 
16  Wis.  210. 

I  do  not  understand  that  the  authority  of  the  commission- 
ers to  act  in  such  cases  is  denied,  nor  that  they  by  reinoviag 
the  appellant  to  the  hospital  exceeded  their  authority  as  a 
board  of  health.     If  they  did  not  exceed   their  authority  the 


1885.  ]  OSTLAND  V.  PORTER.  101 

appellant  was  not  under  duress  in  the  sense  in  which  it  would 
effect  his  contract  express  or  implied.     Civil  Code,  Sec.  880. 

Palmer,  J.  This  is  an  action  brought  to  recover  the  sum  of 
•343  which  the  respondent  claims  is  due  him  from  the  appellant 
for  medicine  and  professional  services  rendered  during  the  year 
1882.  The  case  was  tried  by  jury,  and  verdict  was  rendered 
for  the  plaintiff  for  the  amount  claimed  in  the  complaint.  Mo- 
tion for  new  trial  was  denied,  and  the  case  passed  to  the  su- 
preme court.  It  appears  from  the  record  that  upon  the  trial  of 
the  cause  the  plaintiff  was  examined  as  a  witness  in  his  own  be- 
half, and  upon  his  cross-examination  various  questions  were 
asked  him  by  defendant's  counsel,  which  were  objected  to  by 
plaintiff,  and  excluded  by  the  court;  and  the  exclusion  of  this 
evidence  is  the  basis  for  the  first  seven  assignments  of  error. 
It  seems,  also,  from  the  record,  that  the  evidence  which  was 
excluded,  and  which  forms  the  basis  of  the  first  six  assign- 
ments of  error,  was  subsequently  offered  by  other  witnesses 
and  admitted  without  objection. 

Without  attempting  to  determine,  then,  whether  or  not  the 
court  below  erred  in  excluding  the  testimony  in  the  first  in- 
stance, it  seems  the  appellant,  during  the  trial,  had  the  benefit, 
from  the  same  and  other  witnesses,  of  all  the  testimony  thus 
excluded.  And  this,  we  think,  would  effect  a  cure,  even  if 
error  had  previously  been  committed  upon  this  branch  of  the 
case  to  the  prejudice  of  appellant.  St.  Maries  v.  Polleys,  47 
Wis.  67;  S.  C.  1  N.  W.  Rep.  389. 

That  the  court  erred  in  excluding  the  question  which  is  the 
basis  of  the  seventh  assignment  of  error  was  not  strenuously 
insisted  upon  by  counsel  in  argument,  and  we  think  it  would 
be  difficult  to  find  authority  to  allow  such  a  question  .in  the 
effort  to  ascertain  the  value  of  services  such  as  appear  to  have 
been  rendered  under  the  peculiar  circumstances  of  this  case. 
The  question  asked  witness,  as  appears  by  the  seventh  assign- 
ment of  error,  was  properly  excluded. 

The  other  assignments  of  error  refer  exclusively  to  the  re- 
fusal of  the  court  to  charge  as  requested  by  appellant  in  error, 
and  the  charge  as  given.     It  appears  from  the  record  that  the 
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1  error  was  a  practicing  physician  in  Bismarck,  in 
'.  Burleigh,  in  the  year  1882;  and  at  that  time  was 
cts  with  the  commissioners  of  said  county  to  at- 
lers  who  needed  his  professional  attention,  that 
rear  the  county  was  visited  by  a  small-pox  epi- 
;he  appellant  was  a  victim  of  that  disease,  and  as 
on  the  order  of  the  board  of  courty  commissioners, 
he  hospital,  where,  in  company  with  about  twenty- 
latients.  he  was  cared  for  by  the  respondent  forthe 
r  weeks.  It  is  not  claimed  that  the  appellant  was 
;ounty  charge,  unless  the  order  and  act  of  his  re- 
pest-house  by  the  board  of  county  commissioners, 
oard  of  health,  constituted  him  such;  thereby  cast- 
county  the  responsibility  of  furnishing  to  him  tlie 
idical  treatment,  and  a  consequent  obligation  upon 
render  these  services  as  a  part  of  his  duties  under 
J  of  his  contract  with  the  county  board. 
is  not  and,  as  we  think,  cannot  be  seriously  con- 
he  county  commissioners  had  not  the  authority,  un- 
to remove  a  small-iwx  patient  to  a  hospital  provided 
as  was  done  in  this  case,  still  it  is  insisted  that 
he  board  operated  as  an  entire  assumption  of  con- 
agement  of  the  person  so  removed,  and,  asaconse- 
lity  for  care  and  treatment.  In  other  words,  that, 
se  and  dischargeoftheirdutiesasaboard  of  health, 
emoval  of  a  small-pox  patient  from  a  locality 
eatest  facilities  existed  for  the  spread  of  such  dis- 
ility  where  it  could  be  successfully  treated,  and 
lieved  from  the  danger  of  constant  contact  with  the 
Q  which  an  ordinary  mortal  instinctively  shrinks,  ■ 
,  was  in  effect  placing  appellant  under  such  re- 
uress"'  as  would  make  him  a  county  charge,  and 
espondenf  to  accept  the  sum  paid  by  the  county  as 
1  and  satisfaction  of  the  claim  for  which  this  suit 
That  the  removal  of  ai»pellant  to  the  place  pro- 
;ients  afflicted  with  this  disease  was  an  act  on  the 
flicers  which  in  a  measure  restrained  him  of  some 
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of  the  privileges  exercised  by  our  citizens  cannot  be  doubted; 
yet  we  are  not  able  to  accord  to  that  act  the  effect  which  coun- 
sel claim  for  it.  That  appellant,  after  his  removal,  was  under 
duress  we  may  safely  concede;  for  any  restraint  by  a  stronger 
power  over  a  weaker,  is  duress.  The  board  of  health  removed 
appellant  to  the  hospital  against  his  will.  In  this  he  was  un- 
der restraint;  and  if  restraint  in  this  particular  operated  to  de- 
prive appellant  of  all  the  rights  and  privileges  accorded  to 
American  citizenship,  then  the  position  claimed  by  counsel 
should  be  sustained.  But  from  aught  that  appears  in  the 
record,  appellant  was  left  at  perfect  liberty  to  exercise  every 
right  and  privilege  which  he  otherwise  possessed,  with  the  sim- 
ple exception  of  the  right  of  circulation.  With  this  single  ex- 
ception no  privilege  of  his  seems  to  have  been  abridged  in  any 
manner.  Surely  he  was  at  liberty  to  exercise  his  own  judg- 
ment as  to  who  should  treat  him  professionally,  and  there  is 
perhaps  no  privilege  concerning  which  an  intelligent  person  is 
more  sensitive  than  the  right  to  choose  who  shall  be  his  medi- 
cal adviser  and  attendant  during  a  struggle  for  the  mainten- 
ance of  human  existence.  Such  may  have  been  this  case,  and 
certainly  the  record  is  silent  concerning  any  restraint  attempted 
to  be  exercised  by  the  board  of  health  over  the  appellart,  with 
the  single  exception  above  indicated. 

Without  attempting  to  express  our  opinion  of  a  board  of 
health  who  would  attempt  to  deprive  a  person  under  such  cir- 
cumstances from  exercising  the  privilege  of  having  his  own 
family  physician  in  attendance  at  such  a  time,  it  is  sufficient  to 
say  that  nothing  appears  in  this  case  which  would  indicate  that 
the  services  of  the  respondent  were  thrust  upon  the  appellant 
by  the  county  board,  or  that  his  services  were  not  desired  by 
the  appellant  at  the  time.  Entertaining  these  views,  then,  we 
are  unable  to  see  any  error  of  the  refusal  of  the  court  to  charge, 
as  a  matter  of  law,  that  the  forcible  removal  of  the  appellant 
fiom  his  own  premises  to  the  place  designated  for  the  deten- 
tion of  cases  infected  with  small-pox  would  of  itself  make  him 
a  county  charge. 

It  is  insisted  that  the  respondent  being   in   the   employ  of 
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tie  county  board,  and  performing  the  services  of  physician 
pon  a  Balary,  he  would  be  thereby  precluded  from  making 
ny  charge  against. iudividuals  over  waom  the  board  of  health 
ad  exercised  any  authority.  There  would  indeed  be  force  to 
[lis  reasoning  if  it  was  established  that  the  appellant  prop- 
rly  belonged  to  the  class  for  whose  benefit  the  respondent 
ontracted  to  perform  the  services,  viz;  the  paupers  of  Bur- 
•igh  county.  But  as  it  is  not  insisted  that  the  appellant  was 
pauper,  unless  his  removal  to  the  pest-house  made  him  such, 
nd  that  proposition  having  already  been  disposed  of,  we  might 
'ell  leave  this  branch  of  the  case,  except  for  the  additional 
laim  which  is  strenuoiisly  urged  by  appellant's  counsel,  that 
le  respondent,  by  virtue  of  his  employment  to  attend  the 
aunty  paupers,  became  therefore  a  de  facto  or  de  jure 
aunty  officer,  and  was  therefore  prohibited  from  contracting 
>r  and  receiving  additional  compensation  for  services  which, 
:om  the  nature  of  his  employment',  he  was  bound  to  render  to 
le  county  or  to  the  county's  poor.  And  our  attention  has  been 
ailed  to  the  forcible  language  used  by  Senator  Tracy,  in 
[atch  V.  Mann,  15  Wend.  44. 

That  was  an  action  brought  by  a  constable  to  recover  extra 
ompensation  for  services  in  making  an  arrest  of  the  defend- 
nt's  debtor,  and  all  the  cases  to  which  our  attention  has  been 
Eilled  are  of  the  same  character;  and,  as  was  held  by  the  court 
1  that  case,  no  good  reason  seems  to  exist  why  an  ofBcer  of 
le  law  should  be  allowed  to  charge  for  and  collect  for  services 
sum  of  money  independent  and  in  excess  of  the  fees  allowed 
y  law.  To  hold  that  doctrine  as  applicable  to  the  case  at  bar 
ould  necessitate  a  holding  by  this  court  that  a  practicing  phy- 
ician  hired  by  a  board  of  county  commissioners  to  perform 
srtain  services  at  a  stipulated  price  was  ex  necessitate  rei&  pub- 
c  officer, — a  doctrine  which  we  are  yet  unwilling  to  indorse, 
.nd,  while  entertaining  these  views,  we  do  not  wish  to  be  un- 
erstood  as  saying  that  the  rule  laid  down  in  Hatch  v.  Mann 
nould  not  apply  to  a  physician,  to  ibe  respondent  in  this  case, 

5  far  as  the  paupers  of  Burleigh  county  are  concerned.  So 
ir  as  those  persons  for  whose  benefit  the  respondent  contracted 
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his  services,  the  same  rule  should  apply,  alike  to  civilian  and 
officer. 

No  proceeding  imaginable  is  better  calculated  to  cause  our 
moral  sensibility  to  revolt,  or  be  more  in  conflict  with  sound 
legal  principles,  than  to  consider  a  person  in  respondent's  po- 
sition griudiug  out  a  small  additional  pittance  from  those  un- 
fortunates for  whose  benefit  he  was  employed,  and  paid  from 
xhe  charity  fund  of  the  public  treasury.  And  little,  if  any,  bet- 
ter reason  exists  why  one  possessing  an  abundance  of  this 
world's  goods,  and  who,  ordinarily,  would  resent  with  indigna- 
tioD  the  charge  of  being  a  public  pauper,  should,  from  the  sim- 
ple fact  that  he  was  compelled  to  temporarily  abide  with  those 
of  similar  physical  disability,  be  allowed  to  reach  for  the  same 
charity  fund  to  defray  the  expenses  incident  to  one  in  the  con- 
dition of  appellant  in  the  case  at  bar.  Indeed,  it  would  seem 
to  be  but  an  additional  step  in  the  same  direction,  to  ask,  in  the 
event  of  decease,  that  the  public  should  bear  the  expense  of  the 
undertaker,  sexton,  and  perhaps,  to  be  in  keeping  with  the 
value  of  the  estate  left,  the  county  should  secure  the  services 
of  some  eminent  artist  to  indicate,  by  an  appropriate  ''monu- 
mental pile,"  the  final  abode  of  one  whom  the  public  must  con- 
sider a  benefactor  only  by  reason  of  the  fact  that  the  avenues 
were  closed  for  further  gratuitous  bounty  and  expenditure. 

We  are  unable  to  say  that  the  respondent  was  a  county 
official,  in  the  sense  claimed  by  appellant*s  counsel,  or  that  the 
appellant  was  a  county  charge  or  pauper;  and  that  leaves  the 
only  remaining  question:  Did  the  court  err  in  refusing  to  give, 
as  requested,  the  first  instruction  asked  by  appellant's  counsel, 
which  is  as  follows:  **The  defendant  asks  the  court  to  instruct 
the  jury  that  the  plaintiff  must  prove  the  contract  set  out  in  the 
complaint  by  a  preponderance  of  testimony. " 

That  the  plaintiff  below  must  recover,  if  he  recover  at  all, 
upon  and  by  virtue  of  a  con  tract,  express  or  implied,  must  be  con- 
ceded. The  pleadings  in  the  case  admit  that  services  were  ren- 
dered by  the  respondent,  and  for  the  appellant;  but  denies  that 
they  were  furnished  at  the  request  of  appellant;  and  the  answer 
further  alleges  payment  by  the  board  of  county  commissioners, 
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— that  is  to  say,  the  sum  allowed  respondent  by  the  county 
board  for  his  care  of  the  county  paupers  included  and  covered 
the  amount  which  respondent  is  authorized  to  charge  for  the 
services  sued  for  in  this  action.  Upon  the  issue  of  payment 
the  burden,  of  course,  was  upon  the  appellant,  and  the  verdict 
of  the  jury  would  seem  to  settle  that  issue  for  the  respondent. 
The  only  remaining  question,  then,  would  be,  was  there 
such  a  contract  between  these  parties  as  would  make  the  appel- 
lact  liable  for  the  bill  in  controversy?  This  question  was  sub- 
mitted to  the  jury;  but  the  jury  were  not  told  in  terms  that  they 
must  find  such  contract  by  a  fair  preponderance  of  the  evidence 
to  entitle  the  plaintiff  to  recover,  as  was  requested  by  counsel 
for  appellant.  The  appellant  not  being  a  pauper,  not  belong- 
ing to  that  class  for  which  the  respondent  contracted  to  perform 
services  for  a  stipulated  sum — if  the  appellant  accepted  these 
services  from  day  to  day  for  thirty  days  without  protest  or  ob- 
jection, we  think  the  jury  would  be  warranted  in  finding  there 
was  an  implied  agreement  to  pay  for  the  same;  and  this  ques 
tion  was  submitted  to  the  jury  by  the  court,  using  the  following 
language:  **There  is  no  dispute  about  the  services  having  been 
rendered  in  the  sickness  of  this  defendant;  nor  is  the  amount  as 
I  understand,  disputed,  by  any  evidence  at  least;  but  the  ques- 
tion is  whether  this  is  chargable  to  this  defendant  and  payable 
by  him,  or  whether  it  is  within  the  employment  of  the  county 
commissioners,  and  was  paid  by  them.  That,  gentlemen,  is 
really  the  question  in  the  case.  The  first  question,  and  per- 
haps the  most  important  one,  in  the  case  is  whether  this  de 
fendant  employed  the  x^laintiff  to  attend  him,  or  whether  he 
enpressed  a  desire  that  he  should  continue  to  attend  him  during 
his  sickness.  That,  perhaps,  will  control  more  than  anything 
else  the  question  as  to  whether  the  defendant  is  liable  for  these 
services.  And  the  question  here  is  whether  this  defendant  did 
employ  Dr.  Porter,  and  under  circumstances  which  make  him 
liable  to  pay  him  for  these  services.  It  is  claimed  by  the  de- 
fendant that  Dr.  Porter  was  sent  there  by  the  county  commis- 
sioners, and  therefore  he  was  employed  by  them,  and  claims  he 
did  not  employ  him.     Dr.  Porter  swears  that  he  did.     This  ev- 
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Murphy  v.  Murphy. 

1.    Jurisdiction— TERRITORIAL  laws  confer. 

The  jurisdiction  of  the  district  courts  of  this  territory  is  such  as  is 
defined  and  confierred  upon  them  by  the  territorial  laws.  Sec.  1874,  of 
the  Organic  Act,  provides  that  '"  *  *  Judges  are  authorized  to  hold 
courts  within  their  respective  districts,  in  the  counties  wherein,  by  the 
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idence  you  must  look  at.     You  are  to  take  the  whole  case,  look 

at  all  the  circumstances,  and  see  whether  you   can  find  that 

these  services  did   come  within  the  employment;  and  that  he 

should  have  rendered  them  for  the  county,  or  whether  he  did  v;'| 

render  them,  under  the  circumstances,  for   this  defendant  by  ;i'^; 

any  agreement  or  arrangement."  .  >^ 

It  seems,  therefore,  that  the  court  submitted  to  the  jury  as  Vk 

a  question  of  fact  whether  or  not  there  was   any  contr<4Ct  ex-  .  j^ 

pressed  or  implied,  between   these  parties  concerning  the  pay  S 

for  these  services.     That  the  services  were  rendered  as  alleged  ■,  r^ 

in  the  complaint,  is  admitted  by  the  answer.     No  objection  is  H 
made  but  what  the  appellant  received  these  services  from  the 
respondent  from  the  twentieth  day  of  April  to   the  twentieth                *      -^ 

day  of  May  without  the  least  question  or  the  slightest  objec-  '^ 

tion.     Then,  as  we  have  already  intimated,  if  the  appellant  did  ;'| 

so  receive  and  accept  the  services  without  objection,  it  may  be  ^ 

seriously  questioned  whether  there  was,  on  this  branch  of  the  ^| 
case,  anything  for  the  jury.  The  court  below,  however,  saw 
fit  to  submit  to  the  jury  two  questions  of  fact:  First,  whether 
the  compensation  for  these  services  was  included  in  the  amount 
paid  respondent  by  ftie  county;. second,  whether  there  was  any 
understanding  or  agreement  between  appellant  and  respondent                .    ^ 

that  the  services  should  be  performed,  and  medicines  furnished  tj 

for  him.  the  appellant;—  and  upon  both  questions  the  jury  fout  d  '"^i 

for  the  respondent.     We  are  of  the  opinion,  therefore,  that  the  J 

instructions  were  fully  as  favorable  as  the  appellant  could  ask,  '4 

and  that  no  error  prejudicial  to  his  interest  was  committed  by  J 

the  court,  and  the  judgment  should  be  affirmed.  '^ 

Church  and  Francis,  JJ.,  dissent.  'i 
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laws  of  the  territory,  courts  have  been  or  may  be  established."  Henoe 
the  creation  by  congress  of  a  new  judicial  district  does  not  affect  the 
jurisdiction  of  the  new  district  judge  to  try  causes  pending  in  those 
counties  in  his  district,  prior  to  such  change,  the  number  of  the  dis- 
trict or  change  of  the  presiding  judge  being  immaterial. 

Filed  December  12,  1885. 

Appeal  from  the  district  court  of  Burleigh  county. 

Zr.  O.  Wilson,  for  appellant 

No  briefs  or  abstracts  on  file. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hudson,  J.  The  only  question  on  this  appeal  is  one  of  ju- 
risdiction. The  action  was  brought  by  the  appellant  against 
the  respondent  for  a  divorce  in  said  county  of  Burleigh,  in 
the  Third  judicial  district.  Subsequently,  and  before  a  hearing 
of  the  case,  the  Third  judicial  district  was  divided  by  an  act  of 
congress,  and  the  Sixth  judicial  district  was  created  by  taking 
a  number  of  counties  off  from  the  west  side  of  the  Third  dis- 
trict, among  which  is  Burleigh  county,  and  a  judge  was  ap- 
pointed for  the  new  district.  The  proofs  in  this  case  having 
been  taken,  application  was  made  by  the  plaintiff  to  the  judge 
of  the  Sixth  districi  for  a  hearing  at  his  clftimbers,  (no  appear- 
ance having  been  made  by  the  defendant, )  and  for  a  decree  ac- 
cording to  the  prayer  of  the  complaint;  upon  which  the  judge 
of  said  court  refused  to  entertain  jurisdiction,  on  the  ground 
that,  the  action  having  been  commenced  and  the  venue  laid  in 
the  Third  judicial  district,  the  case  could  not  be  heard  and  a 
decree  entered  in  the  Sixth,  although  it  embraced  Burleigh 
county.  Judgment  of  dismissal  was  thereupon  entered,  from 
which  this  appeal  is  brought. 

Some  confusion  has  arisen  in  the  minds  of  many  persons, 
from  the  peculiar  construction  o/  territorial  courts,  as  to  juris- 
diction. The  organic  act  has  established  a  territorial  court 
for  this  territory,  denominated  the  supreme  court,  originally 
with  a  chief  justice  and  two  associate  justices,  to  which  three 
associate  justices  have  been  added.  This  is  purely  an  appel- 
late court.  It  is  provided  by  the  same  act  that  the  judges  of 
the  supreme  court  shall  be  assigned  to  districts,  and  shall  hold 
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courts  therein.  By  Section  IMO  their  jurisdiction  is  defined, 
being  the  same  as  that  vested  in  the  circuit  and  district  courts 
of  the  United  Slates,  in  all  cases  arising  under  the  constitution 
and  laws  of  the  United  States.  This  is  federal  jurisdiction.  If 
this  were  all  there  would  be  no  court  in  this  territory  of  general 
jurisdiction  to  try  causes  arising  under  the  territorial  laws.  But 
section  1874  of  the  same  act  provides  '  *that  these  judges  are  au- 
thorized to  hold  court  within  their  respective  districts  in  the 
counties  wherein,  by  the  laws  of  the  territory,  courts  have  been  |j 

or  may  be  established,  for  the  purpose  of  hearing  all  matters 
and  causes,  except  those  in  which  the  United  States  is  a  party; 
but  the  expense  of  holding  such  court  shall  be  paid  by  the  ter- 
ritory, or  by  the  counties  in  which  the  courts  are  held,  and  the 

United  States  shall  in  no  case  be  chargeable  therewith.'*    This  -j 

'a 

is  the  same  court  exercising  jurisdiction  under  the  laws  of  the 
territoy,  which  laws  have  prescribed  its  jurisdiction.     Con-  * 

gress  has  not  attempted  to  define   the  jurisdiction   of  these  ,  ^ 

courts  except  as  federal  courts.    It  has  only  given  them  the  au  -  i^ 

thority  to  hear  jand  determine  all  matters  and  causes  arising  \ 

under  the  territorial  laws.  Chapter  3  of  the  Code  of  Civil  Pro- 
cedure prescribes  their  jurisdiction  in  such  causes,  among 
which  are  all  actions  for  a  divorce  from  the  marriage  contract, 
and  to  obtain  a  decree  of  nullity  of  marriage. 

It  is  the  United  States  court  administering  the  laws  of  the 
territory,  and  the  fact  that  the  number  of  the  district  or  the 
presiding  judge  has  been  changed  is  of  no  moment.  It  is  quite 
immaterial  what  the  district  may  be  called;  if  a  ca^e  is  pending 
in  any  county  within  its  limits,  the  court  has  such  jurisdiction 
as  the  territorial  legislature  has  prescribed,  and  must  hear  and 
determine  all  such  matters  and  causes,  at  all  points  where 
courts  have  been  or  may  be  appointed  to  be  held,  except  those 
in  which  the  United  States  is  a  party,  without  regard  to  the 
time  when  commenced,  or  any  change  that  has  been  made  in 
the  district.  The  venue  in  this  case  having  been  laid  in  Bur- 
leigh county,  the  cause  must  be  heard  by  the  judge  whose  dis- 
trict embraces  that  county,  whoever  he  may  be,  or  whatever 
the  number  of  the*  district  at  the  time  he  is  called  upon  to  act. 
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Congress  has  the  power  to  change  the  districts,  or  to  create 
new  ones,  but  cannot  by  such  change  divest  the  court  of  such 
jurisdiction  as  the  territorial  legislature  has  prescribed  lor  ter- 
ritorial causes. 

The  judgment  and  order  of  the  district  court  dismissing  the 
case  is  reversed. 

All  the  justices  concurring. 


DUGGAN   V.    DaVEY. 

1.      Mining  PATENT— RIGHTS  OF  HOLDER  WrrHIN    LINES    OF    CLAIM— BUR- 
1  DEN  OF  PROOF. 

i'  One  holding  a  patent  of  the  United   States  for  a  mining  claim  is 

y  entitled  to  challenge  the  right  of  any  intruder  within  the  lines  of  his 

claim,  and  to  require  him  to  justify  such  intrusion  by  proof  of  his  pro- 
prietorship of  a  vein  having  its  top  or  appex  in  another  claim,  and  the 
pursuit  of  which  in  its  downward  coureo  has  brought  him  within  the 
lines  of  the  claim  in  conti'oversy. 

2.  Survey  of  adjoining  mining  claim— power  of  equity  court  to 

MAKE  order  permitting. 

^  In  an  equitable  action  to  enjoin  a  threatened  trespass  upon  a  min- 

ing claim,  the  court  has  power  to  make  an  order  permitting  a  survey 
of  the  drifts,  tunnels  and  workings  of  an  adjoining  mining  claim  in  pos- 
sesion of  defendants,  when  such  defendants  claim  the  right  to  enter  plain- 
tiff's lines  in  pursuit  of  a  vein  of  ore  having  its  appex  with  in  the  lines  of 
such  adjoining  claim.  And  such  power  is  not  abridged  by  the  provisions 
of  Sees.  645  and  (146,  Civil  Code,  nor  by  Sec.  19,  Chap.  31.  Pol.  Code,  re- 
lating to  surveys  of  mining  and  other  property  in  controverey. 

3.  Review  of  facts  in  locating  the  top  or  appex  of  vein  of  ore. 

Filed  February  9,  1886. 

A  very  full  statement  of  facts   appears  in   the  opinion  of 

the  court. 

« 

McLaughlin  d:  Steele,  for  defendants,  who  appeal. 

It  has  been  the  settled  policy  of  the  government  to  pro- 
mote the  development  of  the  mining  resources  of  the  country. 
Haydenfeldt  v.  Daney  Gold,  &  Co.,  3  Otto  640;  Jennison  v. 
Kirk,  S  Otto  457. 

The  intention  of  the  legislature  when  ascertained  must 
control,  even  when  necessary  to  enlarge,  restrict  or  qualify  the 
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ords  usod.  Eureka  Richmond  Case,  4  Sawyer, 
Idt  V.  Daven  Gold,  &Co.,  3  Otto,  G38. 
on  certificate  depends  for  its  vitality  on  the  orig- 
Lhat.  upon  a  valid  discovery  of  a  vein  or  lode  of 
r  rock  in  place  bearing  valuable  mineral  in  the 
d  public  lands  of  the  United  States,  by  a  citizen 
is  declared  his  intention  to  become  such,  the 
location  notice  at  the  point  of  discovery,  sinking 
shaft,  marking  of  the  boundaries  of  a  claim,  and 
ecord  of  a  location  certificate  in  the  proper  office. 
ins  13  and  16  of  Chapter  31,  Codes  of  Dakota,  re- 
s  and  mining,  page  161,  as  to  when  an  "amended 

location,  and  a  "relocation  certificate"  can  be 
,  and  what  each  one  must  contain.    Sullival  et  al. 

2  Colo.  431;  Strepey  el  al.  v.  Stark  et  al..  7  Col. 
t  V.  Argentine  Mining  Co.  2  McCrary  (8  U.  S. 
on  V.  Larkin.  6  Pac.  Rep.  No.  2,  p.  66,  March  19, 
irt  Montana. 

purjiose  for  which  this  certificate  could  be  offered 
lat  plaintiffs  or  their  grantors,  had  by  acts  ob- 
t  to  the  possession,  prior  to  the  title  by  patent, 
lation  the  patent  took  effect  as  of  the  dateof  such 
?ct  of  the  ruling  of  the  court  is:  That  a  party 
own  declarations,  relate  back  his  title,  without 
f  the  acts,  upon  the  performance  of  which  only, 
n  rights  upon  which  the  patent   could  operate  by 

lade  by  applicants  for  patent  in  the  United  States 
purely  e.v  parte,  and  in  no  wise  competent  proof 
nvotved   in   a  suit   involving   title   to   a  mining 

Id  deprive  tlie  opposing  party,  as  in  this  case,  of 
3SS  examination,  and  of  testing  the  truthfulness 
Seclarations.  in  his  own  favor  in  the  land  office. 
er  Mining  Co.  v.  Brown,  U.  S.  District  Court, 
ia,  21  Fed.  Rep.  169,  No.  3.  Sept.  9,  1884. 
isible   and   convenient   for   the  plaintiffs  to  have 
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I  by  some  (vidence  (if  the  fact  were  true)  that  the  de- 
its  were  not  within  the  "exception"  in  the  patent,  were 
e  proprietors  of  the  vein,  lode,  ledge  or  deposit  on  which 
vere  working  beneath  the  surface  of  the  Silver  Terra,  bat 
in  fact  tresspassers.  3  Washburn  on  Keat  Property,  431; 
bridge  Iron  Co  V.  Hudson.  107  Mass.  321,  11  Brown  321; 
ag  V.  Troy  Iron  Works,  40  N.  Y.  209;  Bridger  v.  Pierson, 
Y.  601-3;  West  Point  Co.  v.  Reymert.  45  N.  Y.  707; 
]  V.  Connor.  6  Cushing.  132;  Dennis  v.  Wilson,  107  Mass. 
Munn   V.   Warrell.    53   N.  Y.  44;   Whittaker  v.  Brown.  46 

St.  197;  Marvin  v.  Brewster,  55  N.  Y.  538;  Sloan  et  al 
i  Lawrence  Furnace,  29  Ohio  St.  568;  Rycbman  v.  Gillis, 
Y.  68;  Hudson   Co.  v.    Stockbridge,    11   Brown   290,   107 

290. 

o  maintain  an  action  of  ejectment  for  a  mining  claim,  the 
iff  must  establish  that  he  is  in  possession,  and  that  a  vein 
e  has  been  discovered  on  the  claim  prior  to  the  commence- 
af  the  action,  and  that  it  extends  to  the  ground  for  which 

)8. 

he  burden  is  on  the  plaintiff  to  establish  the  fact  that  ore 
Iscovered  in  tiis  discovery  shaft  and  that  the  same  is  con- 
is  to  the  ground  in  controversy.  ZoUars  v,  Fvans,  2  Mc- 
,  39;  Van  Zandt  v,  Argentine  Mining  Co.  2  McCrary  159, 
he  burden  of  proof  was  upon  the  plaintiffs  to  show  own- 
>  of  the  vein  at  the  point  where  the  alleged  trespass  was 
itted.  Zollars  V.  Evans,  2  McCrary.  41;  Van  Zandt  v. 
itine  Mg.  Co.  2  Id.  163;  LeadviUe  Mg.  Co.  v.  Fitzgerald.  4 
son  Mining  Reports,  380;  Jupiter  Mg.  Co.    v,   Bodie  Mg. 

Fed.  Rep.  669-672. 
he  patent  from   the   United   States  is  not  conclusive  that 
Iver  Terra  lode  mentioned  therein  is  a  vein  or  lode  within 

meaning  of  the  statutes,  bearing  valuable  minerals  or  ex- 
to  the  ground  in  controversy.  Stephens  v.  Williams,  1 
3ary  480;  Leadville  Mining  Co.  v,  Fitzgerald  p((il.  and 
Qs  &  Litter  v.  Murphy  et  al.  4  Morrison  Minirg  Reports, 

an  Cise  <£■  Wilson,  for  respondents. 
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It  was  contended  by  the  defendant's  counsel  that  before 
plaintiffs  could  recover,  they  must  first  show  the  acts  constitut- 
ing a  valid  location  of  the  Silver  Terra,  to -wit:  discovery  of  a 
vein,  lode  or  ledge,  sinking  a  discovery  shaft,  posting  a  notice, 
fixing  boundary  stakes,  recording  certificate,  etc.,  and  that 
they  had  within  the  limits  of  their  claim  the  apex  of  the  ore 
body  upon  which  they  sought  to  enjoin  the  defendants  from 
trespassing  upon.  In  the  absence  of  a  patent  all  this  would 
have  been  necessary  had  the  plaintiffs  been  seeking  to  enjoin 
the  defendants  from  trespassing  on  an  ore  body  outside  of 
plaintiff's  lines;  but  this  is  an  action  to  protect  and  preserve  the 
property  within  the  limits  of  plaintiff's  actual  possession,  and 
of  which  they  were  in  possession  prior  to  the  trespass  of  the 
defendants.  In  such  case  the  proof  of  possession  alone  would 
be  enough  to  cast  the  burden  on  defendants,  either  in  an  action 
of  ejectment  or  an  action  brought,  as  this,  to  restrain  a  tres- 
pass. This  doctrine  is  so  well  established  that  the  citation  of 
a  few  cases  to  support  it  will  be  suificient:  English  v.  Johnson, 
17  Cal.  108;  Golden  Fleece  Co.  v.  Cable  Con.  Co.  12  Nev.  321; 
Sears  v.  Taylor,  4  Colo.  38;  Crossman  v.  Pendery,  8  Fed.  Rep. 
693;  Harris  v.  Equator  M.  &  Sm.  Co.,  Copp's  M.  L.  420;  North 
Noonday  M.  Co.  v.  Orient  M.  Co.,  6  Saw.  507;  Burt  v.  Pan- 
jaud,  9  Otto  180;  Campbell  v.  Rankin,  9  Otto  281;  Trenouth  v. 
San  Francisco,  10  Otto  251;  Field  et  aL  v.  Gray  et  al.  9  Copp's 
L.  0.  157;  U.  S.  Revised   Statutes,  Section  910. 

But  in  this  case  plaintiffs  proved  title  by  patent  from  the 
government.  The  grant  itself  is  evidence  that  every  prerequi- 
site to  its  issuance  has  been  duly  performed.  Abbott  v.  Prin- 
eaux,  16  Nev.  361;  French  v.  Fyan,  103  U.  S.  169;  Smelting  Co. 
V.  Kemp,  104  U.  S.  636;  Steele  v.  Smelting  Co.,  106  U.  S.  447; 
Hawke  v.  Deffebach,  4  Dak.  20. 

In  the  case  of  patents  for  mineral  claims,  the  rule  is  that 
the  patent  relates  to  the  location.  Kahn  v.  Old  Tel.  Min.  Co. , 
2  Utah  174,  185,  198;  Eureka  Case,  4  Saw.  302,  317;  Heydenfeldt 
V.  Daney  G.  &  S.  M.  Co.,  103  U.  S.  634;  Kimball  v.  Gearhart, 
12  Cal.  28. 

V.4DAK.— 8 
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A  "mining  claim"  is  a  parcel  of  land  containing  precious 
metals  in  its  soil  or  rock.  Smelting  Co.  v.  Kemp,  104  U.  S. 
649;  Hawke  v.  DefPebach,  4  Dak.  20,  22  N.  W.  Rep.  487;  Glea- 
son  V.  Martin  White  Co.,  13  Nev.  458;  Wolfley  v.  Lebanon  Min. 
Co.,  4  Ciilo.  114;  McCormack  v.  Varnes,  2  Utah,  362;  Iron  Sil- 
ver Min.  Co.  V.  Cheeseman,  8  Fed.  Rep.  300;  Forbes  v.  Gracey, 
94  U.  S.  767;  Pacific  Coast  M.  &  M.  Co.  v.  Spargo,  8  Saw.  645; 
Cowell  V.  Lammers,  21  Fed.  Rep.  200. 

In  mining  cases  courts  of  equit.v,  when  on'^e  convinced  of 
the  propriety  of  so  doing,  will  compel  an  inspection  and  survey 
of  the  works  of  the  parties,  and  admittance  thereto  by  means 
of  the  appliances  in  use  at  the  mine.  This  will  be  done  when 
the  facts  by  which  the  controversy  must  be  determined  cannot 
be  discovered,  except  by  an  inspection  of  the  works  in  the 
possession  of  defendants,  accessible  only  by  shafts  and  machin- 
ery operated  near  the  mine.  Before  granting  an  order  of  this 
kind,  the  court  must  be  satisfied  that  the  application  is  made  in 
good  faith,  and,  in  granting  it,  will  pay  due  regard  to  the  con- 
venience of  the  party  affected.  Thornburgh  v.  Sav.  Min.  Co., 
1  Pac.  Law  Mag.  267  (U.  S.  Cir.  Ct.  Nev.);  Bennitt  v.  White- 
house,  28  Beav.  119,  29  L.  J.  Ch.  326;  Ennor  v.  Barwell,  1  De 
G.  F.  &  J.  629;  Bennett  v.  Griffiths,  30  L.  J.  Q.  B.  98  7  Jur.  N. 
S.  284;  Att'y  General  v.  Chambers,  12  Beav.  159;  BJakesley  v. 
Whieldon,  11  L.  J.  N.  S.  Ch.,  164;  Whalen  v.  Branker,  10 
Law  Times,  N.  S.  155;  Stockbridge  Iron  Co.  v.  Cone  Iron 
Works,  102  Mass.  80;  Thompson  Iron  Co.  v.  AUenlown  Min. 
Co.,  28  N.  J.  Eq.  77. 

Church,  J.  This  was  an  action  in  equity,  brought  by  the 
plaintiffs,  as  owners  of  the  Silver  Terra  mine,  to  restrain  the 
defendants  from  prosecuting  certain  mining  operations,  by 
which  it  was  alleged  they  had  already  approached,  and  were 
threatening  and  intending  to  enter  within,  the  lines  of  the 
plaintiffs'  claim,  and  remove  certain  valuable  bodies  or  deposits 
of  silver  ore  therefrom.  The  complaint  alleged  ownership  by 
the  plaintiffs  in  fee  of  the  Silver  Terra  mine,  (mineral  claim 
lot  No.  364,)  and  described  the  same  by  metes  and  bounds.  It 
also  stated  sufficient  grounds  for  equitable  relief  by  way  of  in- 
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junction,  and  prayed  (1)  for  the  usual  injunction  yen  dente  lite; 
(2)  for  perpetual  injunction  at  the  final  hearing;  (3)  for  gen- 
eral relief.  A  preliminary  injunction  was  granted,  and,  upon 
a  motion  to  dissolve,  was  continued  in  force. 

The  answer  of  the  defendants,  after  denying  *'each  and 
every  allegation  of  the  complaint,  except  as  hereinafter  spe- 
cifically admitted, "  proceeded  to  allege  with  great  particular- 
ity of  detail  their  ownership  and  possession  of  a  certain  quartz 
mining  claim  known  as  the  **Sitting  Bull'-  lode,  with  all  veins, 
lodes,  or  ledges  of  valuable  mineral  bearing  rock  in  place, 
throughout  their  entire  depth,  having  their  top  or  apex  within 
the  exterior  surface  boundaries  of  said  Sitting  Bull  lode  or 
mining  location,  under  a  location  made  by  Donegan  and  Coch- 
ran, grantors  of  defendants,  September  26,  1876;  a  relocation 
by  Donegan  and  Cochran,  March  16,  1877;  an  entry  for  patent 
by  John  H.  Davy,  January  8,  1883;  and  continuous  and  unin- 
terrupted possession  by  defendants  and  their  grantors.  The 
answer  further  alleged  that  the  discovery  on  the  Sitting  Bull 
lode  was  made  on  a  vein,  lode,  or  ledge  of  rock  in  place,  bear- 
ing silver;  that  the  top  or  apex  thereof  was  within  the  surface 
line^  of  said  claim,  extended  downward  vertically;  that  said 
claim  was  located  along  the  said  vein  or  lode;  that  defendants, 
in  working  and  developing  the  same,  had  followed  it  for  a  dis- 
tance of  about  600  feet  from  the  top  or  apex  thereof,  on  a  de- 
parture from  the  perpendicular,  through  and  beyond  the  ver- 
ticle  southerly  side  line  of  the  Sitting  Bull  claim,  and  in  so 
working,  developing,  and  following  the  same  had  reached  a 
point  on^aid  vein  or  lode  where  the  same  reached  or  pq»ssed 
through  and  beyond  the  vertical  northerly  side  line  of  the  Sil- 
ver Terra  claim;  that  throughout  its  entire  course,  as  so  worked, 
developed,  and  followed  by  them,  the  ore  body  contained  in 
said  vein  was  continuous,  without  break  or  interruption,  and 
that  the  vein,  lode,  or  ledge  bearing  silver,  upon  which  they 
(the  defendants)  were  working,  as  alk^ged  in  the  complaint, 
and  which  is  claimed  to  be  the  property  of  the  plaintiffs  by 
virtue  of  their  Silver  Terra  mining  claim,  is  the  same  vein, 
lode,  or  ledge  so  discovered,  worked,  developed,  and  followed 
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ijV  by  the  defendants  in  and  from  their  said  Sitting  Bull  location; 

that  the  said  vein  at  the  point  where  they  were  working  the 
^  same,  as  alleged  in  the  complaint,  lies  between  vertical  planes 

drawn  downward  through  the  end  lines  of  said  Sitting  Bull  lo- 
cation, continued  in  their  own  direction;  that  the  defendants 
are  the  owners  of  said  vein,  in  2X>ssession  and  entitled  to  the 
possession  thereof  at  said  point,  and  at  all  points  within  the 
I'  Silver  Terra  claim;  that  they  have  the  right  to  follow  the  same 

^^  so  long  as  it  shall  continue  to  be  continuous,    and   to  depart 

from  the  perpendicular,  and  that  as  such  owners  they  are  fol- 
lowing the  same,  and  claim  the  right  to  do  so,  within  the  ver- 
\^;^  tical  side  lines  of  the   Silver  Terra  claim,    and  through  and 

f*j»';  across  the  same;  and  that  plaintiffs  have  no  right,  title,  or  in- 

terest  in  or  to  said  vein,  or  any   portion   thereof,  by  vii-tue  of 
their  ownership  of  the  Silver  Terra  claim. 

At  the  time  the  complaint  was  filed  plaintiffs  had  entered 
^'  the  Silver  Terra  for  patent.     Subsequently  a  patent  was  issued 

z  to  them  therefor,  and  thereafter,  by  leave  of  the  court,  they 

^  *  tiled  a  supplemental  complaint,  alleging — First    The   issue  of 

^/  said  patent,  and  that  it  was  based   upon  a  location   made  by 

/  Daniel  Egan,  April  1,  1881,  and  claiming  relation  of  title  and 

possession  to  that   date.     Second.    Alleging  that  defendaats 

were  prosecuting  their  workings  under  a  claim  of  right  so  to 

[i  do  as  the  proprietors  of  a  vein  having  its   top  or  apex  within 

V  the  Sitting  Bull  claim,  and  that  said  claim  and  pretense  were 
[^  false,  fictitious,  and  fraudulent,  and  defendants  without  right 
\  .  to  enter  and  commit  the  acts  complained  of,  and  that  plaintiffs 

were  ignorant  of  this  claim  at  the  time  their  original  complaint 
'•  was  made.     Wherefore  they  prayed  that  the  defendants  might 

be  restrained  from  setting  up  or  asserting  any   right,  title,  or 

interest  in  or  to  their  said  mining  ground,  or  the  ores,  metals, 

I  or  minerals  contained  therein,  on  account  of  said  alleged  vein 

V  '  in  said  Sitting  Bull  claim. 

For  answer  to  this  supplemental  complaint  the  defendants, 

among  other  things,  denied  any  knowledge  or  information  as 

to  the  issuing  of  the  patent  to  the  plaintiffs;  denied   that  said 

?"  patent  was  based  upon  a  location  made  by  Egan,  April  1,  1881, 
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or  any  other  time;  and  alleged  that  Egan  never,  at  any  time, 
made  any  valid  location  of  said  Silver  Terra  claim,  or  any  dis- 
covery thereon  of  any  vein  of  quartz  or  other  rock  in  place, 
containing  valuable  mineral;  and  that  the  pretenses  of  Egan 
and  the  plaintiffs  in  this  behalf  are  fraudulent  and  unfounded. 
They  further  reassert,  but  in  more  general  terms  than  in  their 
previous  answer,  their  right  to  prosecute  the  work  of  extract- 
ing and  mining  the  ore  complained  of  by  plaintiffs  by  virtue  of 
their  proprietorship  of  a  vein  having  its  top  or  apex  outside  of 
the  lines  of  that  claim,  and  extending  thence  on  a  departure 
from  the  perpendicular,  in  its  downward  course,  to  the  place 
where  they  were  working,  within  the  vertical  boundaries  of  the 
Silver  Terra.  This  answer  also  avers  that  the  plaintiffs  have 
no  right,  title,  or  interest  in  said  vein,  lode,  or  ledge  by  patent 
from  the  United  States,  or  otherwise,  nor  any  right  to  the  ores 
contained  therein;  and  prays  that  it  may  be  adjudged  that  the 
defendants  are  the  proprietors  of  the  vein  upon  which  they 
were  working  at  the  commencement  of  the  action  herein,  and 
that  plaintiffs  have  no  estate,  right,  title,  or  interest  in  or  to 
the  same. 

The  issues  presented  by  these  pleadings  were  tried  by  the 
court,  without  a  jury.  Fifty -six  working  days  were  occupied 
in  the  trial,  during  the  course  of  which  35  witnesses  were  ex- 
amined for  the  plaintiffs  and  60  for  the  defendants,  the  testi- 
mony altogether  covering  some  7,000  pages.  Once  during  the 
progress  of  the  trial,  and  again  after  the  testimony  was  closed, 
the  presiding  judge  visited  and  made  a  thorough  inspection 
and  examination  of  the  premises  in  controversy,  in  company 
with  a  representation  selected'  by  each  party.  Subsequently 
the  court  filed  its  findings  of  fact  and  conclusions  of  law,  ad- 
judging the  plaintiffs  entitled  to  the  relief  demanded,  and  a 
final  decree  was  entered  in  accordance  therewith,  A  motion 
lor  a  new  trial  was  made  and  denied,  and  an  appeal  was  there- 
from taken  to  this  court.  The  record  shows  100  assignments 
of  error,  which  it  will  be  impossible  for  us  to  consider  in  detail. 
We  shall  notice  only  some  of  the  more  important  involved  in 
the  appeal. 
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Several  of  these  assignments  relate  to  the  admission  or  ex- 
clusion of  evidence  concerning  the  location  of  the  Silver  Terra 
mining  claim.  So  far  as  these  alleged  errors  involve,  or  are  in- 
volved in,  the  question  of  the  priority  in  point  of  time  of  such 
rights  as  were  acquired  by  the  plaintiffs  and  defendants,  under 
or  by  virtue  of  their  respective  locations,  and  the  subsequent 
entry  thereof,  they  would  seem  to  have  been  disposed  of  by  the 
findings  of  the  court  which  awarded  such  priority  to  the  Sitting 
Bull  location,  and  the  rights  acquired  thereunder.  So  far  as 
such  alleged  errors  have  been  urged  as  affecting  the  validity  of 
the  Silver  Terra  claim,  they  are  disposed  of  by  the  entry  and 
patent  of  that  claim  to  the  plaintiffs,  as  will  hereafter  appear. 

Another  class  of  these  assignments  relates  to  the  alleged 
errors  in  the  findings  of  fact.  Concerning  these  it  is  only 
necessary  for  us  to  repeat  the  rule,  so  well  settled  in  this  court, 
that  when  there  is  a  substantial  conflict  in  the  testimony,  the 
findings  of  the  trial  court  will  not  be  disturbed.  What  was 
said  by  the  court  in  Caulfield  v.  Bogle,  2  Dak.  466.  S.  C.  11  N. 
W.  Rep.  511,  is  especially  applicable  to  this  case,  in  which 
nearly  100  witnesses  were  examined,  and  where  the  trial  judge 
had  the  advantage  of  a  personal  examination  of  the  ground  in 
controversy. 

Another  ground  of  error  assigned  is  in  the  refusal  of  the 
court  to  grant  the  defendants'  motion  for  a  nonsuit  at  the  close 
of  the  plaintiffs'  case.  A  reference  to  the  complaint  and  sup- 
plemental complaint,  as  above  set  forth,  will  show  that  the 
principal  averments  upon  which  the  plaintiffs'  case  was 
founded  were  (1)  title  to  the  premises  in  controversy  in  fee,  by 
patent  from  the  United  States;  (2)  a  threatened  trespass  by  the 
defendants  of  a  character  irremediable  at  law;  (3)  a  claim  of 
right  by  the  defendants  to  do  the  acts  complained  of. 

Primarily,  of  course,  it  must  be  conceded  that  the  burden 
Would  be  upon  the  plaintiff  to  establish  the  truth  of  all  these 
averments.  As  a  matter  of  fact  the  only  evidence  offered  by 
the  plaintiffs  in  their  principal  case  in  support  of  their  first 
averment  was  the  patent  of  the  United  States,  granting  to  them 
in  the  usual  form  the  Silver  Terra  lode  claim,  with  some  other 
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y  to  be  considered  here,  as  to  the  date  of 
ich  the  entry  and  patent  were  based; 
)ther  averments  they  relied  upon  alleged 

isuit  was  based  upon  the  contention  (1) 
irtK  mining  claim  affords  no  evidence  of 
xcept  such  as  may  he  shown  to  belong  to 
pon  which  a  valid  discovery  and  location 
ch   discovery   and   location   have,  in  due 

with  the  laws  regulating  the  disposal  of 
the  United  States,  ripen  into  the  patent, 
ns  as  may  be  found  to  have  their  tops  or 
i  of  the  patented  claim;  and  that,  on  the 
1  express  reservation  and  exception  out 

in  such  patents  of  the  right  of  the  pro- 
tin  or  lode  having  its  top  or  apex  outside 
he  claim  patented  to  enter  the  same  (the 
the  purpose  of  extracting  and  mining  the 
;. ;  (2)  that  the  answers  contain  no  ad- 
e  plaintiffs  were  entitled  to  avail  them- 
port  the  second  and  third  averments  as 

olves  a  construction  of  some  of  the  lead- 
Revised  Statutes  of  the  United  States  re- 
:ion  and  purchase  of  the  public  mineral 
Dn  2322,  which  is  as  follows:  "The  lo- 
)cations  heretofore  made,  or  which  shall 
any  mineral  vein,  lode  or  ledge  situated 
Lheir  heirs  and  assigns  *  *  *  so  long 
le  laws  of  the  United  States,  and  with 
ind  local  regulations  not  in  conflict  with 
States  governing  their  possessory  title, 
e  right  of  possession  and  enjoyment  of 
1  within  the  lines  of  their  locations,  and 
:dges  throughout  their  entire  depth,  the 
es  inside  of  such  surface  lines,  extended 
although  such  veins,  lodes  or  ledges  may 
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SO  far  depart  from  a  perpendicular  in  their  course  downward  as 
to  extend  outside  of  the  vertical  side  lines  of  such  surface  loca- 
tions. But  their  right  of  possession  to  such  outside  parts  of 
such  veins  or  lodes  shall  be  confined  to  such  portions  thereof 
as  lie  between  vertical  plains  drawn  downwards,  as  above  de- 
scribed, through  the  end  lines  of  their  locations,  so  continued 
in  their  own  direction  that  such  plains  will  intersect  such  ex- 
terior parts  of  such  veins  or  ledges;  and  nothing  in  this  section 
shall  authorize  the  locator  or  possessor  of  a  vein  or  lode  which 
extends  in  its  downward  coursp  beyond  the  vertical  lines  of  his 
claim  to  enter  upon  the  surface  of  a  claim  owned  or  possessed 
by  another." 

It  will  be  observed  that  there  is  no  controversy  respecting 
the  surface  of  the  Silver  Terra  claim;  of  that  the  plaintiffs  are 
in  unquestioned  possession,  and  it  is  unquestionably  embraced 
within  their  patent.  The  ore  body  in  controversy  is  some  hun- 
dreds of  feet  below  the  surface,  and  has  been  reached  by  a  tun- 
nel upwards  of  600  feet  long.  Nor  are  they  asserting  a  right 
to  anything  beyond  or  outside  of  that  segment  of  the  earth 
which  would  be  included  within  planes  extended  vertically 
downward  through  the  lines  of  their  claim.  They  are  merely 
resisting  an  encroachment  upon  mineral  deposits  within  that 
segment.  Let  us  consider,  therefore,  the  nature  and  incidents 
of  the  title  acquired  by  possession,  location  and  patent  of 
mineral  lands. 

The  common -law  rule  is  familiar.  The  ownership  and 
possession  of  the  soil  extended  to  the  center  of  the  earth,  and 
usque  ad  ccelum,  and  included  everything  upon  its  surface  and 
within  its  bosom.  We  find  that  the  thing,  the  substance  of 
which  the  United  States  statute  treats,  is  * 'lands  valuable  for 
minerals,"  and  that  it  is  for  the  disposition  of  these  ''lands'' 
that  provision  is  made  in  Chapter  6  of  the  Revised  Statutes. 
It  is  the  "lands"  in  which  mineral  deposits  are  found  which 
are  "open  to  purchase."  It  is  "land"  claimed  and  located  for 
valuable  mineral  deposits,  which  is  the  subject  of  application 
for  patent,  and  where  patent  of  the  United  States  issues, 
it  is  for  the '*lan6"  at  so  much  per  acre.      The  definition  of 
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"land"  given  in  our  territorial  statute  is  concise:  **The  solid 
material  of  the  earth,  whatever  may  be  the  ingredients  of 
which  it  is  composed,  whether  soil,  rock  or  other  substance/' 
In  the  absence  of  anything  in  the  statute  to  the  contrary,  we 
think  it  might  well  be  concluded  that  one  be  coming  the  owner 
or  possessor  of  any  of  these  lands  would  hold  them  with  and 
subject  to  all  the  incidents  of  ownership  and  possession  at  com- 
mon law.  It  should  be  borne  in  mind  that  before  the  enact- 
ment of  any  statute  recognizing  and  regulating  his  possessory 
rights,  the  mining  locator,  as  between  himself  and  the  United 
States,  was  technically  a  mere  trespasser  upon  the  public  do- 
main; and  that  even  although  he  might  have  conformed  in  his 
location  to  the  rules  and  customs  adopted  in  the  mining  district 
in  which  his  claim  was  situated,  yet,  so  far  as  any  legal  right 
existed  to  hold  his  claim  against  a  new-comer,  that  right  rested 
upon  possession  merely;  hence  the  statute.  Rev.  Stat.  U.  S. 
§910. 

The  government,  however,  having  in  pursuance  of  its  policy 
of  encouraging  the  discovery  and  development  of  its  mineral 
wealth,  long  tacitly  recognized  the  possession  of  the  miner,  has 
now,  by  statute,  not  only  given  an  express  license  to  those  es- 
tablishing their  possession  in  the  prescribed  method,  and  pro 
•  vided  a  way  by  which  th^  locator  may  become  the  owner  in  fee 
of  the  land  embraced  within  the  lines  of  his  claim,  but  has  also 
declared  that  such  locators  **shall  have  the  exclusive  posses- 
sion and  enjoyment  of  all  the  surface  included  within  the  lines 
of  their  location,  and  of  all  veins,  lodes  and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which  lies  inside  of  such 
surface  lines  extended  downward  vertically,  although  such 
veins,  lodes  or  ledges  may  so  far  depart  from  a  perpendicular 
in  their  course  downward  as  to  extend  outside  of  the  vertical 
side  lines  of  such  surface  locations."  This  statute  undoubtedly 
introduced  an  important  modification  of  the  common-law  rule. 
It  gives  to  the  proprietor  of  a  vein  a  right  unkngwn  to  the 
common  law, — the  right  to  pursue  such  vein  beyond  his  own 
lines,  outside  of  that  particular  segment  of  the  earth  embraced 
within  the  lines  of  his  claim  extended  vertically  downward,  and 
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it  is  therefore  to  that  extent,  an  enlargement  of  his  common- 
law  riffht.  But,  on  the  other  hand,  inasmuch  as  the  same  right 
is  granted  to  every  locator  under  the  statute,  each  holds  bis 
X>ossession  subject  to  the  same  right  in  others,  and  is  therefore 
liable  to  have  his  land  entered  by  any  adjoining  proprietor  pur- 
suing his  vein  in  its  course  beyond  his  own  side  lines;  and  to 
this  extent,  therefore,  his  common-law  possession   is  abridged 

Two  points  cannot  fail  to  be  noticed  in  this  connection: 
First,  that  this  enlargement  of  the  common  law  possessory 
right  is  incident  only  to  a  claim  located  in  the  manner  provided 
by  law;  and,  second,  that  the  exercise  of  such  right  operates  to 
.the  abridgement  of  the  jwssession  of  every  tenement  penetrated 
or  intersected  by  a  vein  having  its  top  or  apex  in  a  superior 
tenement. 

Such  I  understand  to  be  the  effects  of  the  statute.  I  am 
unable  to  see  that  any  other  particular  essential  to  this  contro- 
versy the  rights  of  possessors  of  mineral  lands  differ  from 
those  of  other  lands.  Says  Justice  Hallett,  in  the  case  of 
Leadville  Min.  Co.  v.  Fitzgei-ald,  4  Mer.  Min.  Rep.  385: 
"Within  the  liues  of  each  location  the  owner  shall  be  regarded 
as  having  full  right  to  all  that  may  be  found,  until  some  one 
can  show  a  clear  title  to  it  as  a  part  of  some  lode  or  vein  having 
its  top  or  apex  in  other  territory.  In  oth^r  words,  we  may  say  that 
ihei-e  is  a  presumption  of  ownership  in  every  locator  as  to  the 
territorv  covered  bv  his  location,  and  within  his  own  lines  he 
shall  be  regarded  as  the  owner  of  all  valuable  deposits,  until 
some  one  shall  show  by  preponderance  of  testimony  that  such 
deiK)sit  belong  to  another  lode  having  its  top  or  apex  else- 
where.*' And  in  the  case  of  Colorado  Central  v.  Equator  Min. 
Co..  the  same  learned  judge  remarks:  •'Generally,  it  may  be 
said  that  a  patent  for  a  lode  will  convey  all  valuable  deposits 
within  the  tract  descrilx^d.  except  such  as  may  belong  to  lodes 
aLd  veins  which  outcrop  elsewhere,  and  come  into  the  tract  in 
their  down w^ai-d  course.  P/v'/<(i/Vi»/*V  the  patentee  must  be  the 
owner  of  all  tlial  lies  witliin  his  lines.  ♦  ♦  ♦  Every  owner 
by  i«a:ent  si  jail  be  soveivign  in  his  own  domain,  and  when  he 
gots  beyond  that  he  shall  rei^\»guize  the  equal  rights  of  others 
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to  the  same  protection."  The  United  States  supreme  court,  in 
Forbes  V.  Gracey,  94  U.  S.  767,  says  that  the  patentee,  *'obtaiDS 
the  government  title  to  the  entire  land,  ^oil,  mineral,  and  all," 
and  declares  that  the  only  distinction  between  the  patentee  and 
the  locator  is  in  the  ownership  of  the  fee.  See,  also,  McCor- 
mick  V.  Varnes,  2  Utah;  362;  Wolfley  v.  Lebanon  Min.  Co.,  4 
Colo.  114;  Pacific  C.  Min.  &  M.  Co.  v.  Spargo,  8  Sawy.  645;  S. 
C.  16  Fed.  Rep.  348.  That  actual  possession  is  good  and  suffic- 
ient evidence  of  title,  as  against  a  mere  intruder,  is  established 
by  numerous  well-considered  cases.  I  cite  a  few  only:  Grover 
V.  Hawley,  5  Cal.  425;  English  v.  Johnson,  17  Cal.  108;  Cross- 
man  V.  Pendery,  8  Fed.  Rep.  693;  North  Noonday  Min.  Co.  v. 
Orient  Min.  Co.,  (on  motion  for  new  trial)  6  Sawy.  507;  S.  C.  11 
Fed.  Rep.  125;  Golden  Fleece  Case,  12  Nev.  321;  Burt  v.  Pan- 
jaud,  99  U.  S.  180;  Campbell  v.  Rankin,  Id.  261;  Trenouth  v. 
San  Francisco,  100  U.  S.  251;  Rev.  St.  U.  S.  §  910. 

It  would  seem,  therefore,  that  one  holding  a  mining  claim 
by  mere  possession,  while  on  the  one  hand  not  receiving  that 
enlarged  right  incident* to  a  valid  mining  location,  and  on  the 
other  hand  being  subject  to  intrusion  by  the  lawful  proprietor  of 
any  vein  which  may  be  found  in  its  course  downward  to  penetrate 
or  intersect  his  claim,  holds  his  claim  in  other  respects  with 
and  subject  to  the  incidents  of  possession  at  common-law;  and 
may  defend  his  possession  of  the  surface,  and  of  that  segment 
of  the  earth  included  within  his  surface  lines  extending  verti- 
cally downward,  with  all  that  it  contains,  against  every  one  not 
claiming  under  superior  title.  A  fortiori,  therefore,  is  one 
holding  the  patent  of  the  United  States  for  a  mining  claim  en- 
titled to  challenge  the  right  of  any  intruder  within  the  lines  of 
his  claim,  and  to  require  him  to  justify  such  intrusion  by  pro- 
prietorship of  a  vein  having  its  top  or  apex  in  some  other 
daim,  and  the  pursuit  of  which  in  its  downward  course  has 
wrought  him  to  the  ground  in  controversy.  Undoubtedly,  were 
he  plaintiffs  seeking  to  enforce  a  similar  extralateral  right, 
•^^hey  would  be  compelled  to  prove  that  the  defendant  so  ur- 
gently insisted  upon  his  motion  that  they  must  prove,  viz:  all  the 
ncidents  of  a  valid  mining  location  under  the  laws  regulating 
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the  same,  and  that  the  ore  body  in  controversy  was  part  of  a 
vein  of  which,  by  virtue  of  such  location,  they  had  become  pro- 
prietors; but,  as  we  have  already  seen,  such  is  not  the  position 
of  the  plaintiffs,  while  on  the  other  hand  it  is  precisely  the  pos- 
ition occupied  by  the  defendants,  and  it  is  just  this  which  ren- 
ders the  doctrine  of  many  of  the  cases  cited  by  the  defendant, 
as,  for  instance,  Sterns  v.  Williams,  1  McCrary,  480;  Tollars  v. 
Evans,  2  McCrary,  39;  S.  C.  5  Fed.  Rep.  172,  Van  Zandt  v. 
Argentine  Min.  Co.,  2  McCrary,  159;  S.  C.  8  Fed.  Rep.  725; 
Jupiter  Min.  Co.  v.  Brodie  Min.  Co.,  11  Fed.  Rep.  669;  see,  also 
Stearns  V.  Gild,  1  Morr.  Min.  581, — inapplicable  to  the  case  of 
the  plaintiffs,  while  entirely  pertinent  to  the  case  of  the  defend- 
ants. 

For  the  purposes  of  the  plaintiffs'  case  mere  possession 
was  sufficient;  but  they  have  produced  their  patent,  which,  as 
we  have  before  remarked  in  the  case  of  Hawke  v.  Deffebach,  22 
N.  W,  Rep.  481,  announcing  the  law  as  laid  down  in  the  cases 
there  cited,  **it  is  evidence  of  a  perfected  right,  established  by 
the  final  adjudication  of  the  tribunal  efected  for  the  especial 
purpose,  and  carries  with  it  the  presumption  that  every  requi- 
site prescribed  by  law  for  the  acquisition  of  title  has  been  per- 
formed.'' The  failure  of  the  learned  counsel  for  the  dafendants 
to  recognize  the  distinction  thus  pointed  out,  and  their  persist- 
ence in  the  contrary  theory,  seems  to  have  largely  colored  the 
whole  case,  and  tg  lie  at  the  foundation  of  many  of  their  assign- 
ments of  error. 

But  it  is  further  insisted  that  the  patent  itself  contains  cer- 
tain exceptions  and  reservations  which  support  the  contention 
of  the  defendants.  We  do  not  deem  it  necessary  to  make  any 
critical  analysis  of  this  patent.  An  examination  of  it  does  not 
disclt)se  any  clause  which  is,  in  terms,  an  exception  or  reserva- 
tion. In  the  first  place,  there  is  a  grant,  and  that  grant  is  of 
the  mining  promises  described,  together  with  the  statutory 
rights  defined  in  Section  12322,  above  quoted.  Then  comes,  in 
ihi^  habvfidinn  clause,  at  the  close,  these  words:  *'Subjectto 
the  following  conditions  and  stipulations:  First,  that  the  grant 
lioroby  maiie  is  restricted  to  the  land  hereinbefore  described  as 
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lot  No.  364,  with  1,496  lineal  feet  of  the  Silver  Terra,"  etc., 
'*through  its  entire  depth,  as  aforesaid,  together  with  all  the 
veins,  lodes,  ledges,  or  deposits,  through  their  entire  depth,  the 
tops  or  apexes  of  which  lie  inside  the  exterior  lines  of 
such  survey."  Now,  that  is  the  restriction  in  the  deed. 
What  is  the  extent  of  that  restriction?  Is  it  a  restriction 
upon  the  common- law  grant?  We  do  not  understand 
it  so  at  all,  but  we  think  that  it  is  a  restriction  upon 
the  grant  of  the  right  to  pursue  any  of  these  veins  out- 
side of  the  lines  of  location.  The  right  is  restricted  to 
the  length  of  "those  veins  within  the  limits  of  the  claim,  so 
that  one  cannot  pursue  them  beyond  that  section  of  the  vein 
which  is  included  within  the  lend  lines  of  the  claim  produced. 
That  seems  to  be  the  restriction,  and,  construing  this  grant 
with  the  statutes,  that  seems  to  be  the  plain  and  reasonable  in- 
tendment of  the  grant.  As  before  stated,  the  common-law 
ri^ht  exists  to  the  land  and  all  that  it  contains,  subject  only  to 
this  abridgment  which  is  contained  in  the  second  clause  of  the 
conditions  expret,sed  in  this  deed,  viz:  * 'Second,  that  the  prem- 
ises hereby  conveyed,  with  the  exception  of  the  surface,  may 
be  entered  by  the  proprietor  of  any  other  vein,  lode,  ledge,  or 
deposit,  the  top  or  apex  of  which  Ues  outside  the  exterior  limits 
of  said  survey,  should  the  same  in  its  downward  course  be 
found  to  penetrate,  intersect,  extend  into,  or  underlie  the  prem- 
ises hereby  granted,  for  the  purpose  of  extracting  and  remov- 
ing the  ore  from  such  other  vein,  lode,  ledge  or  deposit."  The 
whole  instrument  seems  to  accord  with  the  statute,  and  to  be 
framed  upon  a  construction  of  the  law  essentially  the  same  as 
we  have  above  given. 

As  to  the  other  grounds  presented  in  support  of  the  mo- 
tion for  nonsuit,  it  seems  sufficient  to  say  that  we  think  the 
answers  clearly  contain,  not  merely  admissions,  but  affirmative 
averments  of  all  the  other  facts  necessary  to  make  out  a  j)rima 
facie  case  for  the  plaintiffs.  The  general  denial  is  of  every 
allegation  of  the  complaint  *'not  hereinafter  specifically  ad- 
mitted." This  word  *  hereinafter"  embraces  all  that  follows, 
and  authorized  the  plaintiffs  to  avail  themselves  of  any  admis- 
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sions  therein  contained,  thus  obviating-  the  necessity  of  any 
further  proof  as  to  the  facts  so  admitted.  It  may  be  WbU,  how- 
ever, to  add  particularly  that  we  think  the  irremediable  char- 
acter of  the  injury  threatened  sufficiently  appears  from  the 
averments  of  the  answer  that  the  property  in  controversy  is 
valuable  silver-bearing  rock,  which  defendants  propose  to  re- 
move by  the  ordinary  process  of  mining.  We  find  no  error  in 
denial  of  this  motion. 

Another  error  assigned  consisted  in  the  making  of  an  or- 
der permitting  an  inspection  and  survey  by  the  plaintiffs  of  the 
ground  in  controversy,  and  also  of  the  drifts  and  tun- 
nels by  which  it  had  been  reached  by  defendants,  and,  in 
fact,  all  the  workings  of  the  mine.  This  order  was  made 
after  the  close  of  defendants'  case,  in  the  course  of  which 
they  had  examined  some  60  witnesses  brought  in  from  day 
to  day  as  the  exigencies  of  the  case  seemed  to  them  to  re- 
quire, all  of  whom,  of  course,  had  full  opportunity  to  make 
thorough  and  repeated  inspections  and  surveys,  unembarrassed 
by  any  surveillance  on  the  part  of  the  plaintiffs,  the  whole 
mine  being  in  defendants'  exclusive  possession.  It  was  ur- 
gently insisted  on  behalf  of  the  defendants,  who  thus  persisted 
in  the  erroneous  theory  of  tjie  case  to  which  we  have  before 
referred,  that  it  was  incumbent  upon  the  plaintiffs  to  make  out 
their  case  in  the  first  instance  by  proving  their  independent 
title  to  the  specific  ore  body  in  controversy''  as  belonging  to  a 
vein,  lode,  or  ledge  of  which  they  were  the  proprietors,  and 
that  they  could  not  wait  until  defendants  had  introduced  their 
proof  before  preparing  their  evidence;  and,  further,  that  the 
court  had  no  right  to  authorize  plaintiffs  to  enter  upon  undis- 
puted ground  of  the  defendants  for  the  purposes  of  inspection 
and  survey.  It  was  further  insisted  that  the  statutes  pre- 
scribed the  only  method  for  obtaining  such  survey,  and  that 
the  statutes  i)rescribed  the  only  method  for  obtaining  such  sur- 
vey, and  that  the  statute  was  not  followed  in  this  application. 

The  first  ground  of  opposition  to  this  order  has  already 
been  disposed  of.  As  to  the  objection  that  the  statute  provided 
the  proper  relief,  the  court  below  held  that  Sections  645  and 
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646  of  the  Code  of  Civil  Procedure  were  designed  to  provide 
for  common  law  actions,  and  that  neither  these,  nor  Section  19 
of  Chapter  31  of  the  Political  Code  were  to  be  regarded  as 
abridging  the  chancery  powers  of  the  court  in  cases  calling  for 
their  exercise.    This  view  we  think  was  correct. 

In  the  present  case  the  existence  or  non-existence  of  a  vein, 
its  extent,  dii-ection,  inclination,  continuity,  and  all  the  physi- 
cal conditions  upon  which  the  rights  of  the  parties  depended, 
could  only  be  determined  by  minute,  careful,  and  thorough  in- 
spection and  survey,  directed  to  the  precise  points  elicited  by 
the  progress  of  the  trial.  The  court  below  said:  '*The  posi- 
tion of  the  defendants  is  somewhat  remarkable.  I  cannot  ac- 
count for  it.  They  resist  this  application,  not  upon  the  ground 
it  is  unjust  for  the  court  to  make  it,  not  on  the  ground  the  de- 
fendants are  going  to  suflFer  any  injury,  but  almost  simply  and 
wholly  upon  the  ground  the  court  has  not  the  power  to  make 
it.  They  do  not  show,  or  attempt  to  show,  the  court  that  the 
defendants  are  going  to  be  injured  in  any  way,  shape,  or  man- 
ner, except  the  insinuation  that  the  plaintiffs  might  go  in 
with  their  witnesses  and  manufacture  testimony.  They  cer- 
tainly cannot  change  the  physical  facts.  If  there  is  danger  of 
the  plaintiffs  going  ii>  there  and  manufacturing  testimony,  it 
seems  to  me  it  would  be  dangerous  on  the  part  of  defendants 
to  have  unlimited  opportunity;  if  there  is  any  testimony  to  be 
manufactured,  it  would  seem  that  the  party  who  has  the  most 
opportunity  to  manufacture  testimony  would  be  the  most  liable 
to  do  that.  So  far  as  that  is  concerned,  I  do  not  think  it  nec- 
essary to  impute  to  either  side  the  desire  to  manufacture  testi- 
mony. There  is  a  large  number  of  physical  conditions  here 
concerning  which  witnesses  have  expressed  their  opinion, 
which  must  be  regarded  to  some  extent  as  matters  of  opinion, 
although  to  some  extent,  also,  as  questions  of  fact.  I  cannot 
see  upon  what  theory  of  equity  or  good  conscience  the  plain- 
tiffs ought  to  be  excluded  from  a  reasonable  opportunity  to 
meet  the  case  which  the  defendants  have  now  made.  They  had 
all  the  opportunity  they  desired  to  make  just  such  a  case  as 
they  thought  themselves  entitled  to  make,  or  necessary  to  make, 
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to  support  their  pleadings,  and  I  think  the  plaintiffs  ought  to 
be  afforded  a  fair  opportunity  to  meet  their  case.  In  a  case  like 
this,  where  the  defendants  rest  their  right  to  the  property  upon 
the  existence  of  a  vein  having  its  origin  in  the  lines  of  another 
claim  of  theirs  which  is  not  itself  in  controversy,  they  thereby, 
it  seems  to  me,  make  that  an  instrument  of  evidence;  they 
bring  it  into  court,  as  it  were,  and  they  submit  it  to  the  inspec- 
tion of  the  court.  They  submit  the  facts  concerning  it,  and 
they  cannot  be  permitted  to  say:  *We  will  submit  it  to  the 
court  to  just  the  extent  we  wish  to  submit  it;  we  will  produce, 
just  such  witnesses  as  we  desire  to  produce;  we  will  examine 
them  as  to  just  such  facts  as  we  choose  to  examine  them  upon; 
we  will  produce  just  such  evidence  concerning  it  as  we  cho<5se 
to  produce;  and  then  we  will  shut  the  door  and  lock  it.'  That 
cannot  be  permitted,  certainly.  They  submit  it  to  the  court  as 
an  instrument  of  evidence,  and  they  invite  scrutiny  of  it  in  all 
its  branches,  extent,  and  scope;  and  it  seems  to  me  clear  that 
the  plaintiff  ought  to  have  a  fair  opportunity  to  examine  it  with 
his  witnesses,  and  meet  the  case  made  by  the  defendants." 

We  concur  in  the  views  thus  expressed,  and  it  is  apparent 
upon  an  inspection  of  the  order  made  by  the  court  that  the 
privileges  granted  were  restricted  within  reasonable  limits, 
and  the  rights  of  defendants  carefully  guarded.  The  general 
powers  of  a  court  of  equity  in  such  cases  will  be  found  to  be 
recognized  and  affirmed  in  the  following  authorities:  Thorn- 
berg  V.  Sav.  Min.  Co.,  1  Pac.  Law  Mag.  267;  Bennett  v.  White- 
house,  28  Beav.  119;  Ennor  v.  Barwell,  1  De  Gex.,  F.  &  J.  629; 
Bennett  v.  Griffiths,  30  L.  J.  Q.  B.  98;  S.  C.  7  Jur.  (N.  S.)  284; 
Attorney  General  v.  Chambers,  12  Beav.  159;  Blakely  v.  Whel- 
don,  1  Hare  Ch.  176;  Stockbridge  Iron  Co.  v.  Cone  Iron  Works, 
102  Mass.  80;  Thomas  Iron  Co.  v.  AUentown  Min.  Co.  28  N.  J. 
Eq.  77. 

This  brings  us  to  the  consideration  of  the  main  contro- 
versy, the  consideration  of  w  hich  will  dispose  of  such  of  the 
remaining  assignments  of  error  as  we  think  essential.  We 
have  already  stated  that  we  do  not  feel  ca  led  upon  in  this  case 
to  review  the  findings  of  fact  made  by   the  court  below.    We 
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shall  adopt  them  as  they  are.  In  connection  with  these  find- 
ings, and  the  conclusions  of  law  thereupon,  the  court  also  de- 
livered a  carefully  prepared  opinion  in  writing,  which  has  been 
sent  up  with  the  record  to  this  court;  and  inasmuch  as  it  states 
in  convenient  form  the  facts  and  circumstances  of  the  case,  and 
the  conclusions  to  which  they  lead,  and  as  we  agree  with  those 
conclusions,  we  shall  adopt  that  opinion  also,  or  so»much  of  it 
as  is  hereinafter  quoted,  as  the  basis  for  our  own  judgment. 

After  disposing  of  some  preliminary  matters,  the  district 
court  proceeds  as  follows:  * 'Coming  now  to  the  main  questions 
in  the  case,  which  involve  the  existence,  situation,  and  charac- 
ter of  the  alleged  vein  or  lode  of  mineral-bearing  rock,  the  lo- 
cation of  defendants'  Sitting  Bull  claim  with  reference  thereto, 
it  is  difficult  to  convey  a  correct  comprehension  of  the  prem- 
ises without  the  aid  of  one  or  more  diagrams,  but  I  will  attempt 
a  description  which  may  suffice  for  the  present  purpose.  Cus- 
ter hill,  upon  which  these  claims  are  located,  is  situated  in  the 
village  of  Galena,  in  Bare  Butte  mining  district,  in  this  county. 
The  village  lies  at  the  base  of  the  western  slope  of  the  hill, 
which  presents  a  lateral  face  from  south  to  north  (taken  along 
the  line  of  the  outcrop  hereafter  mentioned)  of  1,300  feet, — of 
course  at  the  base  it  is  somewhat  wider.  At  its  northern  ex- 
tremity it  turns  to  the  east,  and  its  northern  slope  presents  a 
lateral  face  from  west  to  east  of  upwards  of  3,000  feet  at  least. 
Along  its  base,  and  following  it  in  this  turn,  in  the  direction  in- 
dicated, is  a  small  stream  called  Bare  Butte  creek.  These 
slopes  are  quite  steep,  and  extend  from  base  to  summit  about  * 
1,200  to  1,300  feet.  The  whole  country  is  hilly  and  broken,  and 
this  hill  is  only  one  of  a  series  of  similar  elevations  with  which 
it  is  more  or  less  directly  connected.  Northwardly  across 
Bare  Butt-e  valley,  or  gulch,  which  is  there  perhaps  500  feet  or 
more  in  width,  is  another  hill  known  in  this  case  as  the  *Flor- 
^nce  Hill,' whose  southeru  slope  extends  laterally,  from  west 
to  east,  nearly  parallel  with  Custer  hill.  Beginning,  now,  at 
or  near  the  southern  extremity  of  the  western  slope  of  Custer 
hill,  at  a  point  perhaps  half  way  or  more  up  the  slope,  there  is  ' 
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foand  an  outcropping  layer  or  stratum  of  a  reddish  quartzite 
or  metamorphic  sandstone  several  feet  in  thickness,  (upwards 
of  10  feet  at  least, )  overlaid  by  a  body  or  stratum  of  limestone 
or  dolomitic  shale  of  a  thickness  not  definitely  ascertained,  but 
certainly  extending  several  feet  above  the  quartzite.  I  do  not 
mean  to  be  understood  as  stating  that  this  is  the  beginning 
point  of  this  quartzite  strjitum;  but  at  or  near  this  place  the 
hill  turns  to  the  west,  and  this  is  the  furthest  point  northwardly 
or  westwardly  to  which  attention  has  been  given  in  the  case. 
Prom  this  point  the  croppings  may  be  readily  traced,  in  several 
places  by  high  reef-like  ledges  jutting  out  boldly  from  the  face 
of  the  hill,  along  the  western  face  to  its  northern  extremity. 
The  general  bearing  of  this  line  of  croppings  in  the  direction 
indicated  is  given  by  Mr.  Dickerman,  one  of  the  defendants' 
witnesses,  as  N.  11  deg.  W.,  the  distance  as  1,243  feet,  and  the 
angle  of  inclination  upwards,  from  south  to  north,  as  3  deg.  26 
min.  Mr.  White,  a  witness  for  plaintiffs,  gives  the  distance  as 
1,300  feet,  and  the  angle  of  inclination  as  somewhat  less  than 
that  stated.  At  the  northern  extremity  of  the  hill  this  line  of 
outcrop  of  quartzite,  with  its  overlying  limestone  or  dolomite, 
turns  and  extends  along  the  northern  slope  with  a  downward 
inclination,  thus  gradually  nearing  the  base  of  the  hill,  until, 
at  a  distace  of  something  over  2,500  feet,  (not  established  by 
the  testimony, )  it  disappears  beneath  the  bed  of  the  creek. 

**There  is  much  conflict  of  testimony  as  to  whether  this 
last  line  of  outcrop  was  originally  traceable  by  a  natural  ex- 
posure along  the  face  of  the  hill,  or  whether  the  discoveries  on 
this  side  were  made  by  following  up  the  quartzite  float,  or 
pieces  of  detached  rock,  which  had  rolled  down  the  hillside, 
and  the  edge  of  the  stratum  afterwards  traced  by  means  of  the 
numerous  workings  which  have  since  been  made  there.  There 
is  considerable  natural  exposure  towards  the  eastern  end  of  the 
line,  but  the  hillside  there  is  very  precipitous  and  inaccessible. 
Mr.  Frank  Davey  testifies  to  a  natural  exposure  of  quartzite  all 
along  the  face  of  the  hill  on  the  line  which  I  have  called  the 
line  of  outcrop;  but  I  do  not  remember  any  other  witness  who 
testifies  positively  to   this,  while  numerous  witnesses  testify 
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that,  although  they  looked  for  such  exposure,  they  could  not 
find  any,  at  least  in  the  Sitting  Bull  location;  and  I 
think  it  clearly  appears  from  the  testimony  of  Donegan, 
the  original  locator  of  the  Sitting  Bull,  that  ne  was  led  to  his 
discovery  entirely  by  float,  and  found  no  outcrop  at  all,  except 
where  he  and  his  co-locator  exposed  it  by  uncovering  the  ledge. 
He  says  expressly  that  they  found  it  by  finding  float  down  the 
hill,  and  followed  it  up  until  they  couldn't  find  the  fioat, — there 
they  concluded  must  be  the  apex  of  a  vein.  It  should  be  men- 
tioned, however,  that  considerable  work  was  done  upon  the 
ledge,  by  which  it  was  exposed  in  many  places,  and  a  road  was 
cut  along  the  hillside, — so  that  what  Mr.  Davey  took  for  natural 
exposures  may  have  been  portions  of  the  ledge  uncovered  by 
work.  There  is  no  doubt,  however,  that  whether  it  come  within 
the  strict  definition  of  an  outcrop  or  not, — given  by  one  learned 
author  (Geike)  as  'the  edges  of  strata  which  appear  at  the  sur- 
face of  the  ground,'  and  by  another  (Van  Cotta)  as  *that  por- 
tion of  a  vein  appearing  at  the  surface, ' — the  northerly  edge  of 
this  stratum  of  quartzite,  with  its  overlaying  stratum  of  lime- 
stone, extends  in  the  manner  already  indicated,  on  a  line  at  or 
near  the  surface,  all  along  the  northerly  face  of  the  hill,  and 
would  seem  to  come  within  the  definition  given  by  Dr.  Ray- 
mond in  his  glossary:  **The  portion  of  a  vein  or  stratum 
emerging  at  the  surface,  or  appearing  immediately  under  the 
soil  and  surface  debris. ' 

* 'The  general  course  and  direction  of  this  line  of  outcrop 
are  indicated  by  Prof.  Dickerman,  who  testifies  that  from  the 
point  on  the  outcrop  already  referred  to,  on  the  northern  ex- 
tremity of  the  hill,  at  the  turn,  to  a  point  thence  distant  1,950 
feet,  (about  100  feet  west  of  the  east  end  of  the  Sitting  Bull  lo- 
cation, hereafter  described,)  the  bearing  is  N.  70  deg.  30  min. 
E.,  and  the  angle  of  declination  9  deg.  Along  the  whole  line 
of  this  outcrop,  as  thus  described,  locations  of  mining  claims 
appear  to  have  been  made,  which  I  note  here,  as  they  have 
been  referred  to  in  the  testimony,  ma"nly  for  ^convenience  of 
description  and  reference.  First  on  the  south  is  the  War 
Eagle  location;  north  of  that  the   Savage;  then,  on   the  same 
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face  of  the  hill,  the  Custer.  I  believe  another  location  called 
the  Highland  Chief  embraces  some  part  of  this  line,  but  have 
no  reference  to  it.  On  the  northern  slope  are,  first  the  Neptune, 
then  the  Sitting  Bull,  and  then  the  McClellan, — all  located  in 
an  easterly  and  westerly  direction,  end  to  end,  along  this  line 
of  outcrop  already  described,  extending  across  the  northerly 
face  of  the  hill.  More  specifically,  with  reference  to  the  Sitting 
Bull,  that  location  is  situated  about  midway — east  and  west— 
of  the  northerly  face  of  the  hill,  and  extends  from  the  point  of 
discovery  about  690  feet  in  a  direction  S.  74  30  W.,  (reversely 
N.  74  80  E. , )  and  from  the  same  point  about  the  same  distance 
N.  89  30  E.  The  end  lines  are  parallel,  having  a  bearing  of  S. 
35  deg.  E.  The  claim  is  thus  about  1,380  feet  long,  and  is 
about  300  feet  in  width.  Throughout  this  length  the  line  of 
outcrop  described  is  wholly  within  the  side  lines  of  the  loca- 
tion, and  passes  through  the  end  lines  very  nearly  at  their  mid- 
dle points.  Adjoining  the  Sitting  Bull  on  the  south,  and  pass- 
ing up  the  hill  in  the  order  named,  are  the  Tiger  Tail,  Surplus, 
Fraction,  and  Silver  Terra  locations,  all  laid  substantially  parallel 
with  the  Sitting  Bull.  The  Tiger  Tail  is  owned  or  claimed  by 
the  defendants;  the  others  by  the  plaintiffs,  or  some  of  them. 
Adjoining  Tiger  Tail  and  Surplus  on  the  west,  and  the  Sitting 
Bull  on  the  north,  is  another  claim  of  the  plaintiffs'  called  the 
^Richmond.'  For  the  Silver  Terra  and  Sitting  Bull  claims  the 
plaintiffs  and  defendants  respectively  hold  patents  of  the  United 
States.  As  already  stated,  the  ledge  within  the  Sitting  Bull 
location  has  been  exposed  by  numerous  excavations,  and  drifts 
have  been  run  in  various  directions  in  the  quartzite,  from  all  of 
which  more  or  less  valuable  silver  ore  has,  from  time  to  time, 
been  extracted.  The  main  working  tunnel  starts  at  a  point 
near  the  discovery  tunnel,  and  extends  in  a  generally  southeast 
direction  about  700  feet  across  or  through  the  intervening 
claims,  and  a  short  distance  into  the  ground  embraced  within 
the  vertically  extended  lines  of  the  Silver  Terra.  Branching 
off  from  this  main  tunnel,  and,  as  Mr.  Frank  Davey  says,  in 
f^very  conceivable  direction,  are  numerous  extensive  drifts.  At 
thii  end  or  face  of  the  main  tunnel  a  large  chamber  has  been 
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excavated,  disclosing  a  body  of  valuable  silver  ore,   v;hich  de-  .a 

fend  ants  were  engaged  in  removing  when  stopped   by  the  in-  .^ 

junction  issued  in  this  action. 

*'A11  these  workings  are  in  the  quartzite,  disclosing  through- 
out pretty  much  all  their  extent  the  overlying  stratum  of  lime- 
stone, which  forms  the  roof  of  the  workings,  and  upon  the  con-  '^ 
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tact  of  which  with  the  quartzite  the  drifts  have  mainly  been 
run,  although  in  some  places  this  roof  has  been  broken  into, 
arid  in  other  places,  where  the  cleavage  was  imperfect,  the 
quartzite  has  been  left  in  place.  This  roof  or  wall  is  quite 
smooth  and  regular, — remarkably  so,  is  the  testimony  of  sev- 
eral of  the  more  experienced  witnesses.  The  floor  of  the  work- 
ings is  also  in  the  quartzite.  which  is  thus  shown  to  have  a 
thickness  of  at  least  seven  feet,  and  other  testimony  established 
a  thickness  of  at  least  ten  feet.     Beyond  this  its  extent  is   un-  1 

certain.  iJ 

*  'The  defendants  contend  that  by  their  excavations,  one  on 
the  edge  of  the  ledge  outside  and  two  within  the  workings,  a 
chloritic  quartzose  shale  has  been  discovered  a  few  feet  below 
the  floor,  essentially  differing  from  the  quartzite,  and  forming 
a  distinct  foot-wall.  The  plaintiffs  deny  any  essential  differ- 
ence in  the  rock  so  disclosed,  and  claim  that  other  explorations, 
which  are  testified  to,  establish  the  continuity  of  the  quartzite 
for  an  undetermined  extent  downward,  and  contend  that  at  all 
events  the  limited  excavations  made  by  the  defendants  are  not 
sufficient  to  establish  the  existence  of  a  foot-wall,  as  claimed. 
The  evidence  is  practically  undisputed  that  throughout  its 
whole  extent,  so  far  as  disclosed  by  the  workings  of  the  de- 
fendants, the  quartzite  is  mineralized  with  iron  and  silver  in 
various  forms  of  deposit;  the  iron  being  mostly  in  the  form  of 
an  oxide,  giving  a  reddish  tinge  to  the  rock,  and  the  silver  ex- 
isting in  the  form  of  native  silver,  sulphurets,  chlorides,  bro- 
mides, ruby  silver,  and  carbonates.*  These  silver  ores  are 
found  Impregnating  the  quartzite  more  or  less  throughout,  it 
being  in  some  places  considerably  decomposed,  and  in  others 
retaining  its  massive  appearance,  with  little  or  no  external  in- 
dication of  richness;  but  Mr.  Davy  testifies  that  among  some 
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thousands  of  assays  of  this  quartzite,  taken  from  time  to  time 
from  all  parts  of  the  workings,  he  J:ias  never  found  any  which 
did  not  show  an  appreciable  quantity  of  silver.  Besides  the 
forms  of  deposit  already  mentioned,  bodies  of  galena  bearing 
silver  are  also  found  distributed  in  bunches,  pockets,  and  bands 
or  sheets  of  varying  extent  throughout  the  workings,  but  not 
in  any  continuous  body.  Generally  these  ore  deposits  sre 
found  to  be  richest  along  the  contact  of  the  roof,  extending 
three  or  four  feet  downward.  Sometimes  they  are  found  lower 
down.  Occasionally  the  galena  would  shoot  up  in  the  lime- 
stone, then  again  down  lo  the  floor. 

* 'Prof .  Dickerman  is  of  the  opinion  that  this  galena  was 
brought  up  and  deposited  in  a  molten  condition,  and  that  all 
the  other  forms  of  deposit  have  proceeded  from  it  by  decom- 
position and  impregnation.  Mr  Riotte,  another  expert  wit- 
ness for  defendants,  and  a  gentleman  of  large  experience  and 
scientific  attainments,  is  of  the  opinion  that  at  or  about  the 
time  of  the  first  metaphorphism  of  sandstone  into  quartzite  the 
galena  was  brought  up  in  solution  by  means  of  a  hot  spring, 
and  that  long  subsequently  the  second  metaphorphism  of  the 
quartzite  took  place  into  its  present  condition,  which  he  says  is 
strictly  quartz,  and  then  the  other  silver  ores  were  brought  up 
and  deposited  by  similar  means.  Between  these  two  theories 
I  do  not  feel  called  upon  to  decide.  I  am  satisfied  that  what- 
ever the  cause,  the  result  was  a  continuous  impregnation  and 
mineralization  of  the  quartzite  with  silver  throughout,  so  far  as 
disclosed  by  the  Sitting  Bull  workings,  and  extending  to  the 
grounds  in  controversy. 

* 'Following  the  main  working  tunnel  from  the  point  where 
it  passes  through  the  south  side  line  of  the  Sitting  Bull, 
through  the  intervening  ground,  and  into  the  ground  in  con- 
troversy, the  floor  of  the  tunnel  and  the  roof  in  the  line  of  di- 
rection of  the  tunnel  have  a  general  downward  inclination  of 
about  4  deg.,— greater  where  it  trends  to  the  east,  less  where 
the  trend  is  towards  the  south.  Upon  the  Richmond  location, 
before  mentioned,  i)laintiffs  have  sunk  a  shaft,  from  which  at 
a  depth  of  100  feet  a  drift  or  tunnel  has  been  run  by  them,  ex- 
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tending  in  a  southeasterly  direction  to  where  it  reaches  the 
vertically  extended  north  line  of  the  Surplus;  then  turning 
somewhat  more  to  the  east,  until  it  passes  the  north  line  of  the 
Silver  Terra;  and  then  again  turning  in  a  direction  very  little 
south  of  east,  until  it  passes  some  distance  beyond  the  point 
where  it  would  be  intersected  by  li  continuation  of  the  defend- 
ants* main  drift, — heading  it  off,  so  to  speak, — and  separat<ed 
from  it  at  that  point  by  not  more  than  four  or  five  feet  of  inter- 
vening rock.  This  tunnel,  throughout  its  whole  entent  of  sonie 
800  feet,  was  run  in  the  quartzite,  disclosing  and  following  the 
overhanging  roof  of  limestone,  and  encountering  several  bodies 
of  galena  and  other  pay  ore;  but  although  very  little  testimony 
was  offered  on  this  point,  I  understand  the  plaintiffs  to  say 
that  except  where  these  ores  were  encountered  they  did  not 
consider  the  quartzite  rich  enough  to  pay.  Incidental  mention 
was  also  made  in  the  evidence  of  tunnels  run  in  for  short  dis- 
tances on  the  quartzite  from  the  west  on  the  War  Eagle,  Sav- 
age, and  Custer  locations.  I  may  add  here  that,  except  at  the 
entrance  to  the  drifts,  the  workings  are  not  timbered, — the 
rock  everywhere  being  found  firm  and  massive.  Of  course, 
pillars  are  left  at  proper  intervals. 

•*The  facts  thus  far  given  are,  I  believe,  mainly  uncontra- 
dicted, except  where  otherwise  stated.  I  come  now  to  a  con- 
sideration of  those  about  which  there  has  been  more  or  less 
conflict  of  testimony.  Foremost  and  most  important  of  these 
is  the  question  as  to  the  direction  of  the  dip  or  downward  course 
of  this  stratum  of  quartzite,  with  its  overlying  limestone.  Upon 
this  point  a  large  number  of  witnesses  were  examined,  and  a 
great  deal  of  testimony  taken.  Many  surveys  were  inade  by 
different  methods,  and  with  various  kinds  of  instruments,  the 
value  of  all  of  which  depends  largely  upon  the  degree  of  care, 
judgment,  and  honesty  exercised  in  selecting  points  of  observa- 
tion. A  number  of  maps  were  exhibited  illustrating  vari- 
ous methods  and  results,  and  models  of  the  hill  were  intro- 
duced by  both  sides,  showing  the  general  contour  of  the  hill, 
and  a  section  thereof  in  the  plane  of  the  quartzite  stratum;  but 
inasmuch  as  these  models  and  maps  purport  to  be  constructed 
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mainly  from  the  surveys,  they  are,  of  couise,  to  be  regarded  as 
illustrations,  correct  only  in  so  far  as  they  conform  to  those 
surveys.  I  shall  not  attempt  an  extended  analysis  of  all  this 
testimony,  but  shall  briefly  review  it  and  give  the  result." 

The  court  here  reviews  the  testimony  upon  this  point,  and 
concludes  thereupon  as  follows:  **I  think  it  will  besufficieotly 
correct  for  the  purposes  of  this  case,  and,  indeed,  I  do  not  see 
how  any  essentially  different  result  can  be  reached  from  the  tes- 
timony, if  we  determine  that  the  dip  of  this  stratum  of  quartzite 
with  its  overlying  limestone,  is  east.  The  general  angle  of  de- 
clination of  this  stratum,  or  its  departure  from  the  horizontal, 
I  find  to  be  from  7^  to  8  deg.  If  it  were  taken  frem  the  west- 
erly line  of  outcrop,  a  somewhat  greater  angle  would  be  given; 
but  the  evidence  seems  to  show  that  by  some  means,  probably 
by  the  occurrence  of  a  porphyry  dyke  which  is  found  there, 
the  northeast  corner  of  the  hill  has  been  slightly  tilted  up, 
causing  a  local  variation. 

'  *There  was  considerable  discussion  and  variety  of  opinion 
as  to  whether  the  stratum  of  quartzite  outcropping  along  the 
southerly  face  of  the  Florence  hill  was  to  be  regarded  as  hav- 
ing originally  formed  a  continuation  of  that  in  the  Custer  hill, 
the  plaintiffs  contending  that  it  corresponds  in  the  conditions 
of  its  occurrence  and  general  characteristics,  as  well  as  in  the 
inclination  downward  towards  the  creek,  with  the  stratum  in 
controversy,  while  this  is  denied  by  some  of  the  defendants' 
witnesses,  especially  by  Mr.  Riotte.  From  all  the  testimony  on 
this  point,  I  think  it  probable  that  the  sedimentary  rocks  com- 
posing both  these  hills  were  originally  deposited  in  similar  and 
continuous  formation;  that  by  some  dynamic  process  these  hills 
wore  subsequently  elevated  to  their  present  positions,  and  the 
characteristic  conditions  of  their  respective  rocks  somewhat 
differentiated;  that  by  the  same  process  of  upheaval  the  waters 
of  Rare  Butte  creek  were  directed  into  a  channel  having  the 
general  direction  of  its  present  course;  and  that  by  the  erosive 
action  of  these  watei-s,  and  the  gentler  but  equally  efficient 
forct^s  of  rain  and  snow  and  frost,  the  edges  of  these  strata 
have  Ihhmi  eximsed,  to  be  again  covered  by  the  gradual  accumu- 
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lation  of  soil  upon  the  hill-sides.  But  of  these  ancient  and  gi- 
gantic processes  of  nature  it  becomes  us  to  speak  with  great 
diffidence,  and  I  do  not  deem  this  point  essential  to  the  deter- 
mination of  the  case.  It  is  also  claimed  by  defendants  that 
along  the  northerly  face  of  the  hill,  and  for  a  width,  say,  of  50 
to  75  feet, — perhaps  a  little  more  in  some  places, — the  edge  of 
the  strata  have  been  broken  up  and  disintegrated  by  the  action 
of  the  elements,  and  in  this  condition  have  yielded  to  the  down- 
ward 'slide'  of  the  surface,  and  have  been  somewhat  bent  over, 
so  as  to  impair  the  value  of  observations  taken  within  that  re- 
gion. It  is  true  that  the  testimony  shows  the  limestone  to  be 
much  broken  up  towards  the  edge,  as  it  naturally  would  be;  but 
whether  it  is  actually  bent  over,  or  to  what  extent,  does  not 
clearly  ai:)pear,  nor  do  I  think  it  clearly  appears  that  the 
quartzite  has  been  dislocated  by  this  process.  At  all  events 
there  are  no  data  from  which  any  certain  result  can  be  ascer- 
tained as  due  to  this  circumstance,  and  I  cannot  regard  it  as  es- 
sentially varying  the  conclusions  reached. 

*^I  pass  now  to  a  consideration  of  the  law  governing  this 
case,  and  the  legal  inferences  to  be  derived  from  its  application 
to  the  facts  thus  ascertained.  Recurring  to  the  proposition 
laid  down  in  the  earlier  history  of  the  case,  that  by  their  pos- 
session,' and  a  fortiori  by  their  entry  and  patent,  of  the  Silver 
Terra  claim,  the  plaintiffs  show  themselves  entitled  to  every- 
thing within  the  vertically  extended  side  lines  of  that  claim, 
including  even  a  body  of  ore  forming  part  of  a  vein,  lode  or 
ledge,  having  its  origin  or  beginning  outside  of  those  lines,  ur- 
til  some  one  shall  appear  to  claim  it  with  a  better  title,  as  the 
proprietor  of  such  vein,  (it  being  conceded,  as  I  understand  it, 
that  the  Silver  Terra  location  was  not  based  upon  a  discovery 
of  this  particular  ore  body,  or  of  any  vein,  lode  or  ledge  of 
which  it  formed  a  part, )  and  recalling  also  the  conditions  under 
which  alone  such  better  title  can  be  made  to  appear,  we  in- 
quire: 

First.  Is  the  ore  body  in  controversy  part  of  a  vein,  lode, 
or  ledge  of  quartz  or  other  rock  in  place,  bearing  silver,  within 
the  meaniog  of  the  statute?    Various  definitions  have  been  giv- 
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en  of  *veins'  and  'lodes.'    I  shall  seek  no  new  one,  but  content 
^  myself  with  stating  a  few  which   have  received  high  judicial 

sanction.  Justice  Hallett's  definition  is:  *A  body  of  mineral 
or  mineral  bearing  rock,  within  defined  boundaries,  in  the  mass 
of  the  mountain.'  Judge  Goddard  gives  this  definition:  *Any 
mineralized  belt  or  zone  of  rock,  lying  within  boundaries  clearly 
distinguishing  it  from  the  neighboring  rock,  coming  from  the 
same  source,  impressed  with  the  same  forms,  and  appearing  to 
be  created  by  the  same  process.'    This,  definition  was  originally 

given  by  Justice .     Justice  Field  gives  the  same  difini- 

tion,  and  also  the  following:  *A  continuous  bed  of  mineralized 
rock,  lying  within  any  other  well  defined  boundaries  on  the 
earth's  surface,  and  under  it.'  And  Justice  Miller  quotes  ap- 
provingly all  the  definitions  above  ^iven.  In  the  great  case 
of  the  Richmond  Co.  v.  Eureka  Co.,  103  U.  S.  839;  tried  before 
Justices  Field,  Sawyer  and  Hillyer,  the  evidence  showed  a 
zone  or  belt  of  limestone  between  walls  of  quartzite  and  shale. 
This  limestone  was  much  broken  up,  disintegrated  and  fissured, 
and  throughout  these  fissures  ore  was  deposited  in  irregular 
bunches,  patches,  caverns  and  spaces  of  every  variety  of  form 
and  size,  irregularly  disseminated  through  the  mass,  with  a 
succession  of  great  cavities  lying  irregularly  across  the  lime- 
^;  stone,  the  whole  mass  being  irregularly  impregnated  with  the 

ore.  This  was  held  to  constitute  one  lode,  within  the  meaning 
of  the  law.  Dr.  Raymond  has  somewhere  defined  a  *lode'  as 
that  which  the  miner  can  follow,  expecting  to  find  ore. 

**Two  of  the  defendants'  witnesses,  Messrs.  Dickerman  and 
Riotte,  gave  it  as  their  opinion  that  the  deposits  of  galena  in 
this  mine  constituted  a  vein,  within  and  separate  from  the  lode, 
r.  and  having  a  downward  direction  nearly  parallel  with  the  end 

lines  of  defendants' claim;  and  it  was  contended  that  this  con- 
stituted a  vein  which  would  meet  the  conditions  proposed,  and 
give  the  defendants  the  right  to  follow  it  into  plaintiffs'  ground. 
But  I  do  not  find  any  evidence  which  at  all  satisfies  me  either  as 
to  the  continuity  of  this  galena  deposit,  apart  from  the  lode,  or  as 
to  its  direction.  Nor  do  I  perceive  how,  consistently  with  the 
other  evidence,  it  can  be  claimed  that  this  could  be  followed 
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and  worked  separately  from  the  lode.  The  only  evidence  of 
direction  that  I  recall,  is  found  in  the  testimony  of  Mr.  Riotte, 
who  says  that  he  found  strUe  or  furrows  in  the  contact;  that 
strke  invariably  indicate  the  direction  of  ore  chutes  in  a  vein; 
and  that  in  any  given  vein  the  ore  chutes  are  always  parallel; 
and  that  in  one  place  in  this  vein  where  he  found  striae  he  took 
their  direction  with  a  compass  and  found  it  to  be  a  little  north 
of  southeast.  As  to  the  existence  of  striop,  and  their  indications 
I  think  he  is  corroborated  to  a  limited  extent  by  Prof.  Dicker 
man.  But  besides  that,  I  am  not  satisfied  that  Mr.  Riotte's 
theory  is  one  generally  accepted  by  scientists.  I  am  not  willing 
to  place  a  finding  upon  so  slender  a  basis  of  facts.  No  other 
witness  that  I  remember  advanced  this  view,  and,  indeed,  Mr. 
Riotte  himself,  after  giving  the  same  definition  of  a  lode  as 
that  of  Dr.  Raymond,  just  quoted,  and  in  answer  to  a  question 
by  the  court  as  to  whether  these  chutes  of  ore  or  the  body  of 
the  quartzitp  would  be  the  lode  which  would  lead  the  miner  on, 
answered:     'The  body  of  quartzite,  decidedly.' 

**A  somewhat  similar  theory  was  advanced  by  the  witnesses 
of  the  defendant  in  the  Eureka-  Richmond  Case,  though  with  a 
different  purpose,  respecting  deposits  attempted  to  be  desig- 
nated as  separate  veins.  But,  in  the  language  of  the  court  in 
that  case,  *they  are  but  parts  of  one  greater  deposit,  which  per- 
meates in  a  greater  or  less  degree,  with  occasional  intervening 
spaces  of  barren  rock,  the  whole  mass  of  limestone.'  Substi- 
tuting *quartzite'  for  *limestone,'  these  words  are  apt  and  per- 
tinent to  the  present  case.  And  while  I  am  not  entirely  satis- 
fied of  the  existence  of  the  particular  foot-wall  claimed  by 
the  defendants,  yet  I  consider  that  a  stratum  of  massive  rock  of 
this  character,  overlaid  by  a  solid  mass  of  limestone,  and  min- 
eralized as  this  is,  comes  clearly  within  the  definition  given; 
and  I  must  therefore  find  this  body  of  quartzite  to  be  a  vein, 
1 3de,  or  ledge  of  rock  in  place,  beariug  silver,  within  the  mean- 
i  ig  of  the  statute. 

**Secondly.  Is  the  top  or  apex  of  this  vein  or  lode  within 
1  le  lines  of  the  Sitting  Bull  location?  The  definition  of  the  top 
i  r  apex  of  a  vein  usually  given  is:  'the  end  or  edge  of  a  vein 
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nearest  the  surface;'  and  to  this  definition  the  defendants'  insist 
we  must  adhere  with  adsolute  literal  and  exclusive  strictness, 
so  that  wherever,  under  any  circumstances,  an  edg-e  of  a  vein 
can  be  found  at  any  surface,  regardless  of  all  other  circum- 
stances that  is  to  be  considered  as  the  top  or  apex  of  the  vein. 
The  extent  to  which  this  view  was  carried  by  the  defendants, 
and,  I  must  confess,  its  logical  results,  were  exhibited  by  Prof. 
Dicke\'man,  their  engineer,  who,  replying  to  an  inquiry  as  to 
what  would  be  the  apex  of  a  vein  dropping  out  at  an  angle  of  1 
deg.  from  the  vertical,  on  a  perpendicular  hill  side,  and  crop- 
ping out  also  at  a  right  angle  with  that  along  the  level  summit 
of  the  hill,  stated  that  in  his  opinion  the  whole  line  of  that 
outcrop,  from  the  bottom  clear  over  the  hill  as  far  as  it  ex- 
tended, would  be  the  apex  of  the  vein.  Some  other  witnesses 
had  a  similar  opinion.  The  definition  given  is  no  doubt  correct 
under  most  circumstances,  but,  like  many  other  definitions,  is 
found  to  lack  fullness  and  accuracy  in  special  cases;  and  I  do 
not  think  important  questions  of  law  are  to  be  determined  by  a 
slavish  adherence  tq  this  letter  of  an  arbitrary  definition.  It  is 
indeed  difficult  to  see  how  any  serious  question  could  have 
arisen  as  to  the  practical  meaning  of  the  terms  'top'  or  'apex,' 
but  it  seems  in  fact  to  have  become  somewhat  clouded.  I  appre- 
hend if  any  intelligent  person  were  asked  to  point  out  the  top 
or  apex  of  a  house,  a  spire,  a  tree,  or  hill,  he  would  have  no 
difficulty  in  doing  so,  and  I  do  not  see  why  the  same  common- 
sense  should  not  be  applied  to  a  vein  or  lode.  Statutory  words 
are  to  receive  their  ordinary  inteipretation,  except  where 
shown  to  have  a  special  meaning;  and,  as  I  think  the  testimony 
shows  that  these  terms  were  unknown  to  miners  in  their  appli- 
cation to  veins  before  the  statute,  the  ordinary  rule  would  seem 
to  apply  to  them. 

•'Justice  GoDDARD,  a  jurist  of  experience  in  mining  law,  in 
his  charge  to  the  jury  in  the  case  of  Iron   Silver  v.  Louisville 
defines  *top'  or  *apex'  as  the  highest  or  terminal  point  of  a  veii 
'where  it  approaches   nearest   the  surface  of  the  earth,  am : 
where  it  is  broken  on  its  edge,  so  as  to  appear  to  be  the  begin 
ning  or  end  of   the   vein.'    Chief  Justice  Beatty,  of  Nevada 
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who  is  mentioned  in  the  report  of  the  public  lands  com- 
mission of  1879  80  as  *one  of  the  ablest  jurists  who  has 
administered  the  mining  law/  in  his  letter  to  that  com- 
mission, says,  after  defining  dip  and  course  of  strike: 
*The  top  or  apex  of  any  part  of  a  vein  is  found  by  fol- 
lowing the  line  of  its  dip  up  to  the  highest  point  at  which 
vein  matter  exists  in  the  fissure.'  According  to  this  definition, 
the  top  or  apex  of  a  vein  is  the  highest  part  of  a  vein  along  its 
entire  course.  If  the  vein  is  supposed  to  be"  divided  into  sec 
tions  by  vertical  planes,  at  right  angles  to  the  strike,  the  top 
or  apex  of  each  section  is  the  highest  part  of  the  vein  between 
the  planes  that  bound  that  section;  but  if  the  dividing  planes 
are  not  vertical,  or  not  at  right  angles  to  a  vein  which  departs 
at  all  from  a  perpendicular  in  its  downward  course,  then  the 
highest  part  of  the  vein  between  such  planes  will  not  be  the 
top  or  apex  of  the  section  which  they  include. '  Report  Pub. 
Lands  Com.  389. 

**I  am  aware  that  in  several  adjudged  cases  *top'  or  *apex' 
and  *outcrop'  have  been  treated  as  synonymous,  but  never,  so 
far  as  1  am  aware,  with  reference  to  a  case  presenting  the  same 
features  as  the  present.  The  word  *apex'  ordinarily  designates 
a  point  and  so  considered  thft  apex  of  a  vein  is  the  summit;  the 
highest  point  in  a  vein  is  the  ascent  along  the  line  of  its  dip  or 
downward  course,  and  beyond  which  the  vein  extends  no  fur- 
ther, so  that  it  is  the  end,  or,  reversely,  the  beginning,  of  the 
vein.  The  word  'top,'  while  including  *apex,'  may  also  include 
a  succession  of  points, — that  is,  a  line, — so  that  by  the  top  of  a 
vein  would  be  meant  the  line  connecting  a  succession  of  such 
highest  points  or  apices,  thus  forming  an  edge. 

**I  have  spoken  of  the  'dip'  or  ^downward  course'  of  the 
vein,  treating  these  words  as  synonymous,  and  so  I  think  they 
must  be  regarded.  'Dip'  and  'depth'  are  of  the  same  origin, — 
•dip'  is  the  direction  or  inclination  towards  the  'depth' — and  it 
is  'throughout  their  depth'  that  veins  may  be  followed,  and  that 
is  surely  their  downward  course.  Mr.  Riotte  gives  us  a  differ- 
ent definition.  He  says:  ^Starting  any  line  upon  the  apex  of 
the  vein,  and   running  down   upon  the  vein  parallel  to  the  end 
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lines,  (of  the  location)  the  inclination  that  line  has  is  the  down- 
ward course  of  the  vein/  And  when  asked:  *So  that  the  di- 
rection of  the  end  lines  of  a  mining  location  absolutely  fixes  the 
downward  direction  of  the  course  of  the  vein?'  he  replies:  *As 
far  as  it  interests  the  man  who  has  located  that  claim.  Elsewhere 
he  says  that,  in  his  view  of  the  law,  end  lines  of  locations  are,  as 
he  expresses  it,  'swingable;'  so  that  when  the  locator  determines 
the  direction  of  his  ore  chutes  he  may  swing  his  end  lines  par- 
allel to  them,  so  as  to  take  them  in  throughout  their  depth.  A 
very  little  reflection  will  show  that  if  this  be  the  law,  a  locator, 
instead  of  being  limited  to  1,500  feet  along  the  vein,  could 
readily  place  his  end  lines  at  such  an  angle  as  practically  to 
control  nearly  3,000  feet  of  the  vein.  With  all  proper  respect 
for  this  gentleman -s  opinion,  I  cannot  accept  his  views  upon 
this  subject  at  all.  I  think  it  clear  that  the  law  intended  these 
lines  to  be  laid  substantially  at  right  angles  to  the  general 
course  or  strike  of  the  vein,  since  in  no  other  way  could  the  lo- 
cator be  limited  to  a  given  length  along  the  ledge. 

'*This  seems  to  have  been  the  view  taken  of  the  law  by  the 
three  learned  judges  who  sat  in  the  Richmond-Eureka  case. 
It  is  true  that  they  hold  that  the  provisions  of  the  law  of  1872 
requiring  parallel  end  lines  may  be  regarded  as  merely  direo- 
torv,  so  that  a  failure  to  so  lav  them  would  not  invalidate  the 
location:  but  I  think  the  whole  forceof  the  observations  of  the 
court  upim  this  point  li^s  in  their  assumption  that  it  makes  no 
diifereneo  how  the  miner  may  choose  to  locate  his  end  lines, 
since  the  law  limits  his  right  to  that  section  of  the  lode  or  ledge 
carved  out  by  vertical  planer  drawn  through  the  extreme  ix)ints 
or  ends  of  his  line  of  Uvation  at  ritrht  angles  with  a  line  repre- 
s*^*nl::iir  iho  svneral  course  or  strike  of  the  lode.  In  this  same 
case,  on  apival  to  the  s\;pre!ne  court  of  the  United  States  (103 
U,  S.  M4 ».  tiie  fact  ij>  nottnl  tl.at  the  'zone/  as  it  is  called,  dips 
a:  r:i:h:  ai.irVs  to  its  Cv>jr<e  or  strike,  and  that  the  extension 
dowr.w;irvi  of  the  cv>mi>rv^m:se  line,  whicii  was  coincident  with 
:::e  vtul  !  r.rr>  of  tho  a^ijuoetit  c'.atiis,  folI«^wed  thedipof  thezone. 

*I  have  •xvn  loii  into  Sf  •nie  d:irr>?s>i«^n  from  the  strict  line 
•-»:  my  arg^tnetit.     R-aring  :a  luir.d  the  descriptions  heretofore 
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lioes  of  outcrop  on  Custer  hill,  if  we  might 
I  outcrop  along  the  northerly  face  were  nearly 
t  see  how  it  could  be  seriously  contended  that 
ider  the  circumstances,  constituted  the  top  or 
.ratum  of  quartzite.     Such  a  conclusion  could 

it  seems  to  me.  by  shutting  one's  eyes  to  every 
SG,  except  the  one  fact  that  there  was  an  edge 
irface,  which  was  therefore  the  top  or  apex  of 
I  cannot  do  without  such  a  violation  of  the  or- 
jrds,  and,  with  all  the  respect  and  deference 
the  opinions  of  the  learned  counsel  for  the  de- 
y  without  such  a  transgression  of  the  dictates 
LOD-sense  view  of  the  situation,  as,  in  my  judg- 
9  does  not  contemplate.  Nor  can  I  see  that 
tny  difference  whatever  in  the  principle  were 
le  found  at  an  angle  of  45  deg.,  or,  as  it  is,  at 
it  8  deg.  from  the  horizontal.  I  am  compelled. 
Id  that  this  outcrop  found  in  the  Sitting  Bull 
le  top  or  apex  of  this  vein,  lode,  or  ledge,  and 

apex  is  not  within  that  location.  I  must  re- 
ip  as  merely  an  exposure  of  the  edge  of  the 
of  its  dip. 

ly.  if  this  is  not  the  top  or  apex  of  the  vein, 
t  its  longitudinal  course.  That  by  the  use  of 
the  vein'  the  statute  requires  a  location  to  be 
ongitudiual  course  or  strike  I  shall  not  stop  to 
ifain,  was  the  opinion  of  the  court  in  the  Eureka- 
But  by  the  term  'strike'  in  this  connection,  I 

technical  true  strike  of  the  engineer;  the  line 
cot  by  a  horbontal  plane.  Such  a  requirement 
ly  cases  impracticable.  The  supreme  court  of 
;s  has  said  in  the  Flagstaff  Case  (Mining  Co.  v. 

463),  that  'the  most  practicable  rule  is  to  re- 
of  the  vein  as  that  which  is  indicated  by  surface 
ace  explorations  and  workings;'  and  I  have  no 

should  not  be  at  liberty,  to  disregard  the  doc- 
e,  so  far  as  it  is  applicable  to  the  circumstances. 
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In  that  case  a  line  of  outcrop  ran  up  a  hill  nearly  in  a  westerly 

V  direction.  A  level  line  run  somewhere  beneath  the  surface 
showed  the  'strike'  to  be  north  50  deg.  west.  The  line  of  the 
Titus  location  was  not  far  from  midway  between  these  two,  and 
the  court  held,  as  against  the  Flagstaff,  which  was  laid  across 
these  lines,  that  the  location  of  the  Titus  was  a  good  one,  using 
the  language  above  quoted.  There,  moreover,  the  dip  of  the 
vein  was  northeastward,  and  no  such  question  arose  as  that  in- 
volved in  this  case.  In  view  of  the  principles  already  laid 
down,  I  think  that  the  longitudinal  course  of  this  zone  of 
quartzite  is  indicated  by  the  croppings  on  the  west  face  of  the 

V  hill,  and  not  by  those  on  the  northerly  slope. 

* 'After  what  has  been  said,  it  would  seem  unnecessary  to 

consider  whether  this  vein  so  far  departs  from  a  perpendicular 
in  its  course  downward  as  to  extend  outside  the  vertically  ex- 
tended side  lines  of  defendants'  location,  and  through  the  in- 
tervening ground  to  the  ground  in  controversy, — such  could 
^\-  not  be  the  case  consistently  with  the  facts  already  ascertained. 

%  It  may  bo  conceded  as,  indeed,  a  mathematical  conclusion  from 

p^  the  facts,  that  by  extending  drifts  from  the  Sitting  Bull  loca- 

ls*: tion  through  it^  vertically  extended  south  side  line,  in  any  di- 

^  rection  upon  the  vein  east  of  south,    a  downward   inclination 

jl;  would  be  found,  and  that  such  is  the  fact  with  regard  to  the 

^;  main  working  tunnel,  which  extends  to  the  ground  in  contro- 

versy; but,  clearly,  this  is  not  what  the  statute  contemplated, 
U^  and,  if  I  am  right  in  my  other  conclusions,  probably  this  prop- 

lf»  osition  would  not  be  contested." 

5'' 

We  concur  in  the  views  thus  expressed. 

It  was  unnecessary  for  the  court  to  determine  affirmatively 
tlu^  ])t(H'ise  location  of  the  top  or  apex  of  the  vein  in  question. 
The  court  did  tind  '^that  the  outcrop  on  the  westerly  slope  of 
th(^  hill  above  described  was  the  summit,  top,  or  apex  of  said 
zon(\  l(Mlg(s  or  stratum  of  quartzite,"  but  did  not  determine 
1^;  whetluM*  or  not  it  was  technically  the  top  or  apex  of  the  vein. 

Possibly  Unit  might  have  involved  an  inquiry  as  to  the  contin- 
uity of  its  ininiM-alization  to  the  summit.  Thequestion  the  dis- 
trict court  had  to  dt>termine  was  whether  the  top  or  apex  of 
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this  vein  was  or  was  not  within  the  Sitting  Bull  location.     It 
determined  that  it  was  not,  and,  as  we  think,  correctly. 

The  judgment  and  orders  appealed  from  are  affirmed,  and 
the  findings  and  conclusions  of  the  district  court  are  adopted 
by  this  court. 

For  affirmance:  Edgerton,  C.  J.,  Hudson,  Church, 
Palmer,  and  Smith,  JJ. 

For  reversal:    Francis,  J. 


Edmison  v.  AsfesEN. 

Landlord  and  tenant— duty  to  repair  store— civil  code,  ?  1114. 

A  landlord  who  rents  the  cellar  and  first  story  of  a  building  in  a 
store  block  is  not  bound  to  keep  the  same  in  repair,  in  the  absence  of 
an  agreement  in  the  lease,  as  the  property  leased  is  not  '^a  building 
intended  for  the  occupation  of  human  beings,"  within  the  meaning  of 
Civil  Code,  ?  1114. 

(Filed  February  9,  1886.) 

Appeal  from  the  district  court  of  Minnehaha  county. 

Parliman  &  Green,  for  appellant. 

The  codifiers  of  the  California  Code  under  a  commission 
formed  by  legislativ^e  authority  in  citing  the  corresponding  sec- 
tion (»f  their  code,  Section  1941  use  the  following  language: 

''This  section  changes  the  rule  upon  this  subject  to  con- 
form to  that  which  notwithstanding  steady  judicial  adherence 
for  hundi'eds  of  years  to  the  adverse  doctrine,  is  generally  be- 
lieved by  the  unprofessional  public  to  be  law,  and  upon  which 
basis  they  almost  always  contract.  The  very  fact  that  there 
are  repeated  decisions  to  the  contrary  down  to  the  year  1861 
shows  that  the  public  do  not  and  cannot  understand  their  jus- 
tice or  even  realize  their  existence.  So  familiar  a  point  of  law 
r^nnot  rise  again  and  again  for  adjudication  were  it  not  that 
1  le  community  at  large  revolt  at  every  application  of  the  rule." 

And  the  only  question  is  upon  the  interpretation  of  the 
'  ord  * 'occupation;''  certainly  this  word  is  of  broader  meaning 
1  lan  the  meaning  given  it  by  the  court.     Occupation  of  a  hu- 

V.4DAK.— 10 
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man  being  is  generic  in  a  sense,  and  applies  to  all  kinds  of 
uses.  '*Occupation"  means  use  or  tenure.  Plemming  v.  Mad- 
dox,  30  la.  242;  Van  Enry  v.  Ogg,  59  Cal.  563. 

Wilkes  &  Wells,  for  respondent. 

At  common  law  the  duty  of  making  repairs  in  the  absence 
of  a  covenant  to  repair  by  the  landlord,  was  on  the  tenant, 
and  there  was  no  implied  warranty  that  a  building  hired  for  a 
dwelling  house  should  be  fit  for  habitation.  Taylor  L.  &  T. 
Sees.  327,  328,  381;  Van  Enry  v.  Ogg,  59  Cal.  565;  Brewster 
V.  De  Frenny,  33  Cal.  344. 

But  this  lease  being  for  the  first  floor  and  cellar  of  the 
building  and  these  rooms* being  rented  as  a  store,  does  the  Sec- 
tion 1114  of  the  statute  cover  the  case  at  all?  Notice,  that 
the  statute  makes  a  distinction  by  limiting  the  application 
of  the  section  to  **a  building  intended  for  the  occupation  of  hu- 
man beings"  and  only  qualifies  the  rule  of  the  common  law  in 
that  particular.  Nothing  is  plainer  than  that  the  law  makers 
intended  to  draw  the  line  between  certain  classes  of  tenants. 
All  buildings,  stores,  warehouses,  dwelling  houses,  barns, 
granaries,  etc.,  etc.,  are  at  times  **occupied"  by  human  beings, 
and  are  intended  bo  be  so  used.  Is  it  to  be  said  because  of  this 
that  the  statute  applies  to  them  all  alike.  If  so,  then  there 
was  no  sense  or  use  of  wording  the  law  as  it  is.  We  believe 
that  by  using  the  term  *'occupatIon  of  human  beings,"  it  is  in- 
tended to  mean,  not  the  temporary  use  by  human  beings  of  the 
building  for  storing  and  caring  for  grain,  or  animals,  or  during 
the  day  by  selling  merchandise,  but  on  the  contrary  the  per- 
manent use  as  a  habitation  or  dwelling  house. 

Palmer,  J.  The  respondent  leased  to  the  appellant  a  por- 
tion of  a  store  block  in  the  city  of  Sioux  Palls,  at  a  stipulated 
price  for  rental.  The  rent  was  unpaid  at  the  time  provided  for 
in  the  lease,  and  this  action  is  brought  to  recover  the  same. 

So  much  of  the  lease  as  is  necessary  to  present  the  ques- 
tion here  decided  is  as  follows:  The  respondent,  P.  H.  Edmison, 
leased  to  the  appellant,  Christian  Aslesen,  **the  first  story  and 
cellar  of  the  building  situated  on  the  N.  \  of  lot  15,  block  14, 
J.  L.  Phillips,  Sioux  Falls,  for  the  full  term  of  eleven  months 
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from  and  after  the  first  day  of  November,  A.  D.  1883,  and 
up  to  the  first  day  of  October,  A.  D.  1884.  And  the  said 
seconji  party  agrees  to  surrender  said  premises  at  the  end 
of  this  lease,  or  sooner  determination  thereof,  in  as  good  con- 
dition as  reasonable  use  thereof  will  permit,  damages  by  the 
elements  excepted."  The  complaint  was  in  the  usual  form. 
The  answer  denied  the  indebtedness  alleged  in  the  complaint, 
admitted  the  entering  into  a  contract  of  leasing  of  the  premises 
in  question,  to- wit,  the  cellar  and  first  story  of  the  building  to 
be  used  and  occupied  as  a  retail  grocery  store;  that  prior  to 
the  third  day  of  May,  1884,  and  during  the  occupancy  of  appel- 
lant,  he  gave  the  respondent  notice  of  dilapidations,  which  re- 
spondent ought  to  repair,  to-wit,  water  in  the  cellar,  (which 
flowed  in  from  the  surface, )  which  rendered  the  premises  unfit 
for  the  uses  for  which  appellant  had  rented  the  same,  and  which 
might  have  been  remedied  by  respondent;  that  because  of  such 
dilapidations  appellant  was  compelled  to  vacate  said  premises 
before  the  expiration  of  the  lease,  and  was  not,  therefore,  lia- 
ble for  the  installments  of  rent  provided  for  by  the  lease,  and 
to  recover  which  this  suit  was  instituted. 

It  will  be  observed  there  was  no  provision  in  the  lease 
which,  in  terms,  made  it  the  duty  of  the  respondent  to  repair 
the  defects  here  complained  of.  The  appellant,  however,  in- 
sists that  independent  of  the  contract  such  obligation  rested 
upon  the  respondent  by  virtue  of  Sections  1114  and  1115  of  the 
Civil  Code  of  this  territory.  The  court  below  held  that  the 
building  and  property  leased  was  not  such  a  **building  intended 
for  the  occupation  of  human  beings"  as  is  contemplated  by  Sec- 
tion 1114  of  the  Civil  Code,  and  directed  a  verdict  for  t8e  plain- 
tiff. The  defendant  duly  excepted  to  the  order  of  the  court  di- 
recting a  verdict,  and  prosecutes  this  appeal  to  set  aside  the 
verdict  and  judgment  rendered  thereon. 

Ic  will  be  seen,  then,  that  this  case  presents  for  construc- 
tion by  this  court  one  of  the  peculiar  provisions  of  the  law  of 
this  territory,  to-wit,  Sections  1114  and  1115  of  the  Civil  Code, 
which  are  as  follows: 

•*Sec.  1114.     The  lessor  of  a  building  intended  for  the  oc- 
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cuiiation  of  fauman  beings  most  in  the  absence  of  an  agree- 
ment to  the  contrary,  put  it  in  condition  fit  for  such  occupation, 
and  repair  all  subsequent  dilapidations  thereof,  except  that  the 
kiss^^e  must  repair  all  deteriorations  or  Injuries  thereto  occa- 
sioned by  his  ordinary  negligence."' 

*'Sec.  1115.  If  within  a  reasonable  time  after  notice  to  the 
lessor  of  dilapidations  which  he  ought  to  repair  he  neglects  to 
do  so«  the  lessee  may  repair  the  same  himself,  and  deduct  the  ex- 
pense of  such  repairs  from  the  rent,  or  otherwise  recover  it  from 
the  lessor,  or  the  lessee  may  vacate  the  premises;  in  which  case 
he  shall  be  discharged  from  further  payment  of  rent  or  per- 
formance of  other  conditions." 

Was  this  a  building  intended  for  the  occupation  of  human 
beings  within  the  meaning  of  this  statute?  I  think  not  En- 
tertaining these  views,  then,  I  see  no  error  committed  by  the 
court  below  in  directing  a  verdict. 

Doubt  is  also  entertained  by  some  members  of  the  court 
whether  the  facts  in  this  case  show  a  condition  of  dilapidation 
within  the  meaning  of  the  statute.  Entertaining  the  views 
above  expressed  upon  the  other  branch  of  the  case,  this  ques- 
tion is  not  necessarily  presented,  and  upon  it  no  opinion  is 
expressed.     Judgment  affirmed.     All  the  justices  concurring. 

Nc)TK  BY  Judge  Palmer.  The  opinion  of  the  court  in  this  case  was 
by  aHHi^nment  to  have  been  prepared  by  the  Hon.  Chief  Justice  Edgekton, 
but  owlnif  to  the  expiration  of  his  term  upon  the  bench,  and  the  pressure 
of  other  important  duties,  no  opinion  has  been  written  by  him;  and  deem- 
in  j^  it  lmi)ortant  to  the  profession  that  they  be  informed  of  the  views  of  the 
court  upon  the  question  presented  and  decided  in  this  case,  I  have  taken 
the  liberty  herewith  to  state  the  point  cousidered  and  decided  by  the  court, 
without  Attempting  to  express  the  reasons  which  lead  us  to  such  conclusion. 

Note.  There  is  no  implied  warranty,  upon  the  letting  of  a  house  or 
store,  that  it  is  or  shall  continue  fit  for  the  purposes  for  which  it  was  let 
Lucas  V.  Coulter,  (Ind.)  3  N.  E.  Rep.  622. 

It  was  held  in  Wilkinson  v.  Clausen,  (Minn.)  12  N.  W.  Rep.  147,  that 
there  is  no  implied  covenant  in  the  lease  of  a  store  room  that  such  room  is 
suitable  for  lessee's  use,  or  supplied  with  proper  drainage. 

Where  a  lease  contains  no  stipulation  or  covenant  on  the  subject,  no 
c  ligation  on  the  pait  of  the  landlord  to  repair  is  implied,  nor  any  warranty 
•.-'.  ii  th-r  pr>.'mises  are  or  will  continue  to  be  suitable  for  the  lessee's  tise  or 
'.  --r.ne:^.?.  or  safe  from  exposuiHJ  to  damage  from  the  elements  through  the 
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Roome  v.  Nicholson,  8  Abb.  Pr.  (N.  S.)  343;Haywar(i  v.  Grant 
13  Minn.  165;  Barker  v.' Foster,  29  Id.  166;  Conklin  etalx. 
Vandervoort,  9  How.  Pr.  48;  Mier  v.  Cartled^e,  8  Barb.  75; 
Broome  Co.  Bank  v.  Lewis,  18  Wend.  565;  Corbet  v.  Eno,  13 
Abb.  Pr;  65;  Elizabethport  Mfg.  Co.  v.  Campbell,  13  Abb.  Pr. 
86;  Lawrence  v.  Derby.  15  Id.  346,  note;  Butterfield  v.  Macom- 
ber,  22  How.  Pr.  150;  'Claflin  v.  Griffin,  8  Bosw.  (N.  Y.)  689; 
People  V.  McCumber,  18  N.  Y.  315;  Gay  v.  Winter,  34  Cal.  153; 
Nelson  L.  Co.  v.  Richardson,  31  Minn.  267;  Coykendall  v.  Rob- 
inson, 39  N.  J.  Law,  98;  Kay  v.  Whittaker.  44  N.  Y.  565;  Bee- 
son  V.  McConnaha,  12  Ind.  420;  Lowe  v.  Thompson,  86  Ind.  5(3; 
Belden  v.  Devoe,  12  Wend.  223. 

Truth  is  essential  to  a  pleading  under  the  code.  Derby  v. 
Gallup,  5  Minn.  85;  Howard  v.  Page,  14  Wis.  49;  Dole  v.  Bur- 
leigh, 1  Dak.  227. 

Palmer,  J.  The  plaintiffs  bring  this  action  in  the  district 
court  to  recover  of  defendants  the  sum  of  15308.49,  which  they 
allege  is  due  for  merchandise  sold  and  delivered.  The  com- 
plaint is  in  the  usual  form.  The  amended  answer  admitted  the 
copartnership  of  the  defendants  as  set  forth  in  the  complaint, 
and  a  general  denial  of  each  and  every  other  allegation  of  the 
complaint.  Thereupon  the  plaintiff  filed  its  motion  to  strike 
out  the  amended  answer  as  sham;  and  in  support  of  the  motion 
the  attorney  for  plaintiff  filed  his  affidavit,  which  he  claimed 
tended  to  show  the  falsity  of  defendants'  answer.  Upon  the 
pleadings  and  affidavit  the  court  sustained  the  motion  to  strike 
out  the  answer  as  sham,  and  judgment  was  rendered  for  the 
plaintiff.  The  defendants  bring  the  case  to  this  court  to  re- 
view that  order  and  the  judgment  rendered  thereon.  The  an- 
swer was  verified  by  defendant  Jensen. 

I  may  be  permitted  to  state  in  passing  that  some  members 
of  the  court  were  of  the  ojiinion  that  the  affidavit  was  insuffic- 
ient to  show  the  answer  to  be  false;  but,  assuming  it  did  per- 
form that  office,  can  a  verified  answer,  consisting  of  a  general 
denial,  if  shown  by  affidavit  to  be  false,  be  stricken  out  as 
sham?    I  think  not. 

In  arriving  at  this  conclusion,  I  am  not  unmindful  of  the 
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}  of  various  propositions  strongly  urged  by  counsel  for  re- 
dent;  that  such  construction   and  effect  should  be  given 
iction  121  of  the  Code  of  Civil  Procedure  as  would  compel 
ies  to  present  real  issues;  and  not  allow  courts,  by  false 
fictitious   pleadings,  to   become  machinery  in  the  hands  of 
inest  litigants  or  UDacrupulous  practitioners  to  work  out 
-ions  delays  of  justice.     Such  may  occasionally  be  the  re- 
etill  there  is  not  such  a  glaring  tendency  to  such  practice  as 
;d  seem  to  warrant  a  departure  from   the  rule  which  to  us 
IS  firmly  established  in  reason  and  precedent;  that  under  a 
iral  denial  by  the  code   practice,  or  genei-al  issue  under  the 
non  law  system  of  pleading,  the  defendant  may  require  the 
itiff  to  establish,  by  proof,  all  the  material   facts  necessary 
low  his  right  tea  recovery.  And  while  from  the  standpoint 
orals  and  professional  honor  we  concur  fully  with  Mr,  Jus- 
Strong  in  the  vigorous  language  he  uses  in  People  v.  Mc- 
Cumber,  18  N.  Y.  315,  still  it  must  be  observed  that  all  thatwas 
;aid  by  that  eminent  jurist  on   the   subject  of  general  denials 
iras  entirely  gratuitous,  and  not  in  any  sense  presented  by  the 
)leadings  in  that  case;  and  so  far  as   general  denials  in  an  an- 
swer are  concerned,  the  views  therein  expressed  have  never 
iince  that  time  been  considered  as  law  by  that  eminent  court, 
)ut  quite  the  reveree. 

The  question  at  bar  was  squarely  presented  in  Wayland  v. 
Pysen,  45  N.  Y.  Ct.  App.  281,  and  the  law  there  laid  down  by 
Sir.  Justice  Grover  was  approved  by  the  same  court  in  Farm- 
ers National  Bank  of  Ft.  Edward  v.  Leland,  50  N.  Y.  673.  The 
iiipreme  court  of  California  reaches  the  same  conclusion  in  Fay 
V.  Cobb,  51  Cal.  313. 

The  reasons  assigned  by  those  courts  seem  to  a  majority 
if  the  members  of  this  court  as  conclusive  of  the  question  here 
presented,  and  the  order  and  judgment  is  reversed. 

Edgerton.  C.  J.,  Smith,  Francis  and  McConnell,  JJ., 
mcur. 

Church,  J.  (dissenting.)  I  am  not  able  to  agree  with  my 
rethren  in  this  case,  and  since  the  question  is  one  of  general 
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and  considerable  importance  it  is  proper  that  the  reasons  for 
my  dissent  should  be  recorded. 

It  is  to  be  regretted  that  the  court  in  giving  its  opinion 
should  have  contented  itself  with  the  mere  declaration  that  the 
rule  which  it  announces,  to-wit:  **that  under  a  general  denial 
by  the  code  practice  or  general  issue  under  the  common  law 
system  of  pleading  the  defendant  may  require  the  plaintiff  to 
establish  by  proof  all  the  material  facts  necessary  to  show  his 
right  to  a  recovery"  *'is  firmly  established  in  reason  and  prece- 
dent" for  this  I  think  is  the  entire  substance  of  the  opinion  filed 
in  this  case. 

While  the  decisions  of  courts  of  last  resort  must  always 
carry  with  them  their  due  authority  over  subordinate  tribunals, 
yet  it  would  seem  especially  important  in  this  early  period  of 
the  jurisprudence  of  the  territory  that  this  court  should  an- 
nounce in  clear  terms  the  reasons  for  its  judgments,  mindful 
always  that  the  respect  which  its  judgments  inspire  will  be 
proportioned  to  the  soundness  of  the  reasons  by  which  they 
are  maintainted.  For  my  own  part  I  do  not  hesitate  to  say 
that  sitting  in  this  court  I  shall  always  hold  myself  untram- 
meled  by  any  unauthoritive  precedent  which  does  not  carry 
with 'it  the  weight  either  of  very  general  acceptance  or  of  sound 
reason. 

That  there  is  precedent  for  this  decision,  and  from  sources 
entitled  to  the  highest  respect,  must  be  admitted,  but  if  any 
satisfactory  reason  has  ever  been  given  for  so  much  of  the  rule 
as  applies  to  practice  under  the  code  I  have  not  been  able  to 
find  it. 

On  the  contrary  the  argument  of  the  cases  cited  by  the 
court — and  the  list  embraces  all  that  are  of  any  consequence  in 
support  of  that  view — proceeds  in  my  judgment  from  utterly 
false  premises,  and  is  therefore  inconclusive. 

Before  proceeding  to  the  examination  of  these  precedents 
I  shall  consider  the  question  as  an  original  one  divested  of  all 
prejudice  derived  from  adjudications  of  other  tribunals. 

The  question  squarely  presented  in  the  opinion  of  the  court 
and  which  they  have  answered  in  the  negative  is:    Can  a  veri- 
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may  be  stricken  out  on  motion,  and  upon  such  terms  as  the 
courts  may  in  their  discretion  impose." 

On  careful  attention  to  the  language  of  the  provisions  thus 
collated  one  cannot  fail  to  be  impressed  with  two  thoughts  in 
reference  to  the  question  before  us:  First,  that  the  provisions 
of  this  code  are  to  be  construed  as  though  no  such  thing  as  the 
common  law  practice  ever  existed.  We  are  to  start  afresh  as 
it  were,  * 'forgetting  the  things  which  are  behind." 

Second.  That  in  providing  for  the  striking  out  of  sham 
answers  and  defenses  no  distinction  is  made  between  general 
or  specific  denials  on  the  one  hand,  and  statements  of  new 
matter  constituting  a  defense  on  the  other;  or  rather  that  if 
any  such  distinction  is  made  it  is  one  which  enforces  the  view 
that  both  are  alike  subject  to  the  operation  of  this  provision, 
since  it  would  certainly  not  be  an  unfair  or  strained  interpreta- 
tion of  Section  121,  which  would  account  for  the  use  of  both  of 
these  words  **answers  and  defenses"  by  referring  the  former 
to  denials  of  the  allegations  of  the  complaint,  and  the  latter  to 


**new  matter  constituting  a  defense." 


In  the  discussion  of  this  question  we  are  relieved  from  any 
embarrassment  upon  two  points: 

First.  As  to  what  constituting  a  sham  answer  or  defense. 
There  seems  to  be  a  pretty  general  acquiescense  in  the  view 
that  by  this  term  is  meant  one  good  in  form  but  false  in  fact 
and  pleaded  in  bad  faith.  It  is  sometimes  spoken  of  as  one 
which  in  form  tenders  an  issue  when  in  fact  there  is  no  issue  to 
be  tried. 

Second.  As  to  the  power  of  the  court,  both  at  common 
law  and  under  the  code,  to  strike  out  as  sham  any  answer  or 
defense  other  than  a  denial. 

Upon  this  point  also  there  seems  to  be  a  general  concur- 
rence of  authority,  undisturbed  by  any  considerations  arising 
from  the  suggestion  of  the  right  of  defendants  to  have  evary 
issue  tried  by  a  jury,  although  I  am  not  aware  that  any  reason 
has  ever  been  advanced  why  one  class  of  issues  should  be  pre- 
ferred to  the  other  in  this  respect. 

From  the  standpoint  thus  far  attained,  in  the  light  of  the 
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statutes  above  quoted,  and  with  view  unobstructed  by  tradition 
or  prejudice,  it  seems  clear  beyond  controversy  that  the  question 
propounded  could  only  be  answered  in  the  aflBrmative.  The 
declaration  of  the  legislature  is  simple;  its  meaning  is  not  obscure. 

Let  us  now  examine  some  of  the  precedents  that  we  may 
ascertain  how  this  question  has  been  treated  by  other  courts, 
and  by  what  course  of  reasoning  the  conclusion  has  been 
reached  settling  the  rule.iiS  afSrmed  by  this  court. 

In  New  York,  for  the  first  nine  years  of  the  code,  there 
seems  to  have  been  some  diflfierence  of  opinion  upon  this  ques- 
tion, but  in  1858  the  court  of  appeals  announced  its  decision  in 
People  V.  McCumber,  18  N.  Y.  315,  affirming  the  proposition 
that  denials  equally  with  special  defenses  were  subject  to  be 
stricken  out  as  sham  when  shown  clearly  to  be  falsely  pleaded. 

It  would  be  a  pleasure  to  quote  here  the  whole  of  the  opin- 
ion of  that  court  upon  this  point,  pronounced  by  Justice 
Strong.  In  my  judgment  it  is  absolutely  unanswerable,  and 
the  more  carefully  and  intelligently  it  is  studied  the  more  ad- 
mirably does  it  appear  to  meet  every  objection  which  can  be 
raised  against  it.  Lack  of  time  and  space  however  forbid  more 
than  the  reference  which  I  shall  make  to  it  further  on.  It  is 
conceived  in  the  true  spirit  of  the  reformed  procedure  insti 
tuted  by  the  code,  and  ought  to  have  set  the  question  at  rest  in 
that  state  at  least.  Such  was  its  effect  for  thirteen  years  there- 
after, and  until  the  decision  of  the  same  court  in  Wayland  v. 
Tysen,  45  N.  Y.  281,  by  which  the  rule  so  long  prevailing  was 
reversed,  and  the  precedent  established  upon  which  this  court 
now  relies.  As  this  is  undoubtedly  the  leading  case  upon  that 
side  and  the  one  upon  which  have  been  based  the  few  other 
similar  decisions,  I  shall  give  it  some  special  attention. 

The  first  point  proper  to  be  noticed  is  that  in  order  to 
avoid  the  appearance  of  overruling  an  express  previous  adjudi- 
cation of  the  point  involved  the  courx  say  that  the  question 
must  be  regarded  as  an  original  one  in^  that  court,  notwith- 
standing the  case  of  People  v.  McCumber,  since  a  close  exam- 
ination of  that  case  shows  that  this  point  was  not  involved. 
Let  us  see  if  this  is  so. 
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The  answer  in  the  McCumber  case  comprised  three  separ- 
ate defenses.  The  first  consisted  of  specific  denials  of  sundry 
material  allegations  of  the  complaint.  The  second  and  third 
set  up  special  matters  of  defense. 

Upon  aflSdavits  showing  the  falsity  of  the  answer.  A  mo- 
tion was  made  to  strike  out  the  whole  answer  as  sham,  frivolous 
and  irrelevant  and  for  judgment.  The  supreme  court  had 
granted  the  motion,  striking  out  the  first  defense  as  sham  and 
'  irrelevant,  and  the  second  and  third  as  frivolous. 

The  court  of  appeals  modified  this  to  the  extent  of  leaving 
the  second  and  third  defenses  in  the  record  and  overruling 
them  as  frivolous,  but  affirming  the  order  otherwise. 

In  giving  its  opinion  the  court  of  appeals  says:  **The 
falsity  of  every  denial  respecting  a  material  allegation  is  made 
entirely  clear  by  other  parts  of  the  answer  and  the  affidavit  of 
the  auditor  used  for  the  motion." 

Clearly,  therefore,  the  question  before  us  was  not  only 
properly  before  that  court  but  must  have  been  essential  to  the 
judgment  which  they  pronounced.  The  dissent  of  two  of  the 
justices  upon  this  particular  point  to  which  attention  is  called 
in  the  opinion  in  the  latter  case  so  far  from  impeaching  the 
earlier  case  as  a  precedent  emphasizes  its  authority  by  showing 
that  the  court  had  its  attention  drawn  to  the  point,  and  that  a 
majority  were  in  accord,  not  only  in  the  announcement  of  the 
rule,  but  in  the  necessity  for  its  announcement  in  that  case. 

It  would  seem,  therefore,  that  neither  the  declaration  of 
the  count  of  appeals  in  Way  land  v.  Tysen,  that  '*this  point  was 
not  invoved''  in  the  earlier  case,  nor  that  of  our  own  court  in 
the  case  at  bar  that  '*all  that  was  said  by  that  eminent  jurist 
(Justice  Strong)  on  the  subject  of  general  denials  was  entirely 
gratuitous,  and  not  in  any  sense  presented  by  the  pleadings  in 
that  case"  can  hardly  have  been  well  considered. 

Passing  this,  however,  and  proceeding  to  the  argument  in 
the  case  of  Wayland  v.  Tysen,  we  find  that  it  is  substantially 
as  follows: 

1.  Under  the  common  law  system  the  general  issue  could 
not  be  struck  out  as  sham,  although  shown   by   affidavits  to  be 
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false,  (citing  Broome  Co.  Bank  v.  Lewis,  18  Wend.  565)  because 
when  this  was  interposed  as  a  defense  the  party  had  a  right  to 
a  trial  by  jury. 

2.  The  general  denial  under  the  code  is  the  equivalent  of 
and  substitute  for  the  general  issue  under  the  common  law 
system. 

3.  It  gives  the  defendant  the  same  right  to  require  the 
plaintiff  to  establish  by  proof  all  the  material  facts  necessary 
to  show  his  right  to  a  recovery  as  was  given  by  the  common 
law  plea,  and  the  right  to  a  jury  trial  could  not  be  taken  away 
by  simply  changing  the  name  from  that  of  general  issue  to 
that  of  general  denial. 

4.  This  is  an  argument  tending  to  show  that  the  legisla- 
ture in  the  passage  of  the  section  in  question  only  intended  to 
sanction  the  existing  practice  and  not  to  confer  any  new  power 
upon  the  court,  which  under  pre-existing  laws  possessed  and 
exercised  the  power  to  strike  out  sham  and  irrelevant  answers 
and  defenses. 

Upon  the  first  proposition  I  am  quite  willing  to  concede 
that  it  was  not  the  practice  at  common  law  to  strike  out  as 
sham  the  general  issue,  but  I  think  it  will  be  found  that,  as 
suggested  by  Justice  Strong,  this  arose  not  from  want  of 
power  but  from  a  long  continued  exercise  in  that  direction  of 
judicial  discretion. 

The  citation  of  Justice  Grover  is  not  a  happy  one.  There 
were  four  pleas  in  the  case  cited;  the  general  issue  and  three 
special  pleas.  The  motion  was  to  strike  out  two  of  these 
special  pleas«as  false,  having  nothing  whatever  to  do  with  the 
general  issue,  and  I  think  that  here  the  assertion  may  be  ven- 
tured that  the  remarks  of  the  court  upon  the  point  to  which 
the  case  was  cited  were  **entirely  gratuitous." 

Nevertheless  I  will  quote  them  that  it  may  be  seen  how 
well  they  justify  the  citation:  **Under  the  present  practice  of 
the  court  any  defendant  has  the  right  to  plead  the  general  issue 
and  put  the  plaintiff  to  the  proof  of  his  demand,  whether  he  has 
any  pretense  for  doing  so  or  not;  but  when  he  claims  to  have  a 
defense  by  his  pleadings  but  upon  motion  admits  that  he  has 
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none  at  all  there  is  no  reason  in  justice  or  good  sense  why  his 
pleas  should  stand;  why  the  courts  should  be  occupied  about 
irrelevant  matters  and  a  plaintiff  delayed,  perhaps  ruined,  be- 
fore he  Can  enforce  the  collection  of  an  honest  and  just  de- 
mand." Just  so;  and  I  am  tempted  to  quote  from  this  case 
some  still  more  impressive  language,  but  must  content  myself 
with  inviting  particular  attention  to  it. 

The  observations  of  the  court  upon  the  general  subject  I 
am  now  considering  will  be  found  equally  vigorous  with  those 
of  Justice  Strong  in  the  McCumber  case  and  to  emphasize  the 
suggestion  of  that  learned  judge  that  **it  was  doubtless  the  de- 
lay, expense  and  injustice  to  which  this  plea  of  the  general  is- 
sue was  so  frequently  perverted,  which  contributed  as  much 
as  any  other  single  cause  to  the  new  system  of  pleading 
and  practice  introduced  by  the  code.  *  *  *  One  leading 
policy  of  the  new  system  is  to  suppress  falsehood  and  secure 
truth  in  the  pleadings."  The  citation  of  Stewart  v.  Hotchkiss, 
2  Cow.  634,  will  be  found  scarcely  more  accurate  or  appropriate. 

The  reason  given  for  the  rule  respecting  the  general  issue 
proves  too  much.  It  is  said  that  the  interposition  of  this  plea 
gave  the  defendant  the  right  to  require  proof  of  the  plaintiffs 
demand  and  to  a  trial  thereof  by  jury. 

Now  it  has  never  been  pretended  that  this  was  the  case 
with  special  pleas  or  defenses  either  at  common  law  or  under 
the  code,  nor  has  any  doubt  ever  been  expressed  as  to  the 
power  of  the  legislature,  or  perhaps  even  of  the  courts  (see 
Broome  Co.  Bank  v.  Lewis,  supra, )  to  require  a  verification  of 
the  truth  of  the  plea  as  a  condition  of  its  acceptance;  and  if  a 
general  verification  of  its  truth  may  be  required  in  advance, 
why  not,  as  remarked  by  Judge  Strong,  a  further  and  special 
verification  of  its  truth  in  case  its  apparent  falsity  should  be 
shown  by  affidavit.  This  would  not  be  to  try  the  case  upon  af- 
fidavits but  to  inform  the  court  whether  that  condition  existed 
which  alone  entitled  the  defendant  to  a  trial  by  jury,  viz:  that 
there  should  be  an  issue  to  try. 

This  principle  is  fully  recognized  in  New  Jersey,  a  state 
where  the  common  law  practice  prevails,  modified  to  some  ex- 
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tent  by  statute,  where  the  statute  authorizes  the  plaintiff  to  take 
judgment  as  by  default  over  any  sham  plea,  under  peril  of  having 
it  set  aside  if  an  apparent  defense  is  subsequently  shown 
by  affidavit.     Latterly,  however,  an  order  of  a  judge  is  required. 

It  is  worthy  of  notice,  too,  that  the  courts  of  that  state  de- 
cline to  recognize  any  distinction  in  this  respect  between  the 
general  issue  and  other  pleas,  but  in  answer  to  the  very  objec- 
tion we  are  now  considering  say  emphatically  that  '*it  cannot 
be  said  that  the  party  is  deprived  of  a  trial  if  he  has  nothing  to 
try."    Walter  v.  Walker,  6  Vr.  262. 

In  that  case  the  general  issue  though  verified  was  stricken 
out  as  sham  and  the  court  cfvidently  considered  that  the  statu- 
tory requirement  of  such  verification  as  a  condition  precedent 
did  not  preclude  a  subsequent  inquiry  by  affidavit  as  to  the 
good  faith  of  the  issue  thus  tendered.  See,  also,  Coykendall  v. 
Robinson,  10  Vr.  98. 

But  if  the  proposition  of  Justice  Grower  be  correct,  no 
plea,  answer  or  defense,  good  in  form  either  under  the  common 
law  or  under  the  code,  either  verified  or  unverified,  could  be 
stricken  out  as  sham  since  it  is  the  pleading  which  creates  the 
issue,  not  the  verification,  and  the  issue  is  just  as  perfectly  pre- 
sented by  an  unverified  as  by  a  verified  plea  or  answer,  and 
the  legislature  would  have  no  right,  in  any  case  to  impair  the 
right  of  trial  by  jury  by  imposing  upon  parties  unwilling  to 
pay  their  just  debts  and  desirous  only  of  securing  *  'the  law's 
delay"  the  hard  necessity  of  verifying  their  pleas. 

As  to  the  second  proposition,  coming  from  so*  learned  a 
jurist  as  Justice  Grower,  it  would  certainly  be  more  suprising 
than  it  is  did  we  not  remember  with  what  extreme  reluctance 
the  innovations  of  the  code  are  received  by  those  who  had  been 
bred  to  the  artificial  but  profound  system  of  the  common  law, 
and  with  what  great  difficulty  they  advanced  from  the  tradi- 
tions and  intricate  subtleties  of  the  one  to  the  clear  and  simple 
provisions  of  the  other.  For  many  of  these  it  seems  impossible 
to  interpret  the  code  enactments  as  meaning  precisely  what 
they  said.  Hence  the  amazing  conflict  of  judicial  opinion  in  the 
constructions  of  the  code. 
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Can  it  really  be  necessary  to  point  out  to  any  one  familiar 
with  the  common  law  system  the  radical  distinction  between  a 
general  issue  and  a  code  denial? 

The  general  issue  was  a  denial  of  the  plaintiff's  legal  con- 
clusion of  a  present  obligation  on  the  part  of  the  defendant  ex- 
isting at  the  commencment  of  the  action,  and  it  was  often  con- 
sistent with  an  admission  of  many  or  all  of  the  facts  stated  in 
the  declaration.  Under  it  many  defenses  could  be  interposed, 
especially  in  actions  on  the  case  showing  that  ex  cequo  et  bono 
the  plaintiff  ought  not  to  recover.  A  denial  under  the  code  is 
an  averment  of  the  falsity  of  those  allegations  of  the  complaint 
to  which  it  is  addressed  and  under  it  no  defense  can  be  inter- 
posed except  a  bare  showing  of  such  falsity.  This  is  too  fa- 
miliar to  require  illustration.  This  court  in  Dole  v.  Burleigh, 
1  Dak.  227,  has  recognized  the  distinction. 

If  the  proposition  of  Justice  Grower  be  correct,  the  rule 
should  be  extended  to  embrace  that  very  numerous  class  of 
cases  where  the  code  system  requires  to  be  specially  pleaded 
defenses  whi6h  at  common  law  could  be  given  in  evidence 
under  the  general  issue,  since  only  thus  could  its  beneficent 
provisions  have  their  just  and  full  application. 

I  have  spoken  particularly  of  what  are  called  "general" 
denials,  meaning  thereby  those  answers  which  in  general  terms 
deny  each  and  every  allegation  of  the  complaint,  but  obviously 
there  can  be  no  distinction  in  principle  betweensuch  an  answer 
and  one  which  should  deny  seriatim  each  allegation,  or  one 
which  should  deny  any  one  material  allegation. 

The  last  proposition  indeed  seems  to  be  fully  conceded  in 
the  case  of  Thompson  v.  Erie  Railway  Co.,  45  N.  Y.  468, 
argued  before  the  same  court  .shortly  after  the  decision  in  the 
case  we  are  now  criticising.  This'was  a  case  in  equity  and  the 
court  was  confronted  on  the  one  hand  by  the  necessity  of  sus- 
taining its  recent  decision,  and  on  the  other  by  the  manifest 
absurdity  of  atttmpting  to  draw  any  analogy  between  the  gen- 
eral issue  at  common  law  and  a  general  or  specific  denial  of  the 
allegations  of  a  bill  in  equity.  This  necessitated  the  abandon- 
ment of  their  citidel — the  right  to  a  trial  by  jury — as  to  cases 
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re  them,  thus,  in  ifiy  judgment,  disclosing  the 
ess  of  their  position,  and,  to  complete  the 
■iety  ol  its  surrender. 

■oposition  above  stated  is  disposed  of  by  what 
f  said  concerning  the  first  and  second.  As  to 
iever  doubt  may  have  existed  in  New  York  as 
heir  legislature  in  the  enactment  of  the  section 

I  do  not  concede  that  that  there  was  any  reas- 
)r  doubt)  the  intention  of  our  own   legislature 

the  provisions  heretofore  quoted,  is  too  clearly 
irect  opposition  to  that  imputed  by  Justice 

New  York  legislature,  to  admit  of  any  doubt 
ly  judgment  this  case  was  not  well  considered 

is  not  supported  by  such  reasons  as  to  entitle 
ty  outside  of  New  York. 

ed  from  California  adds  nothing  to  the  discus- 
owing  the  New  York  case. 
le  court  of  Minnesota  which  has  frequently 
;markably  just  conception  of  the  true  spirit  of 
•dure,  affirms  the  power  to  strike  out  as  sham 
r  containing  only  a  general  denial.  Nelson 
lichardson,  31  Minn.  267. 

dered  this  matter  somewhat  at  length,  because 
jnt  of  it  by  the  court  has  compelled  me,  in 
nbns  for  my  dissent,  to  cover  pretty  much  the 
I  greatly  regret  the  conclusion  of  the  court, 
'ect  will  be  to  induce  perjury  and  to  throw  an 
tacle  in  the  way  of  the  speedy  enforcement  of 
ist  which  there  is  no  real  defense.     But  most  of 

because  itisbasedupon  erroneous  Eissumptions 
:!.ss  of  reasoning  which  I  consider  utterly  un- 
ed  to  the  spirit  and  meaning  of  the  code,  and  is 
ition  no  less  unwi.se  than  unwarranted,  of  the 
■t  for  that  of  the  constitutional  law-making 

;e  of  Sec.  121  is  jdain;  its  terms  neither  require 
11 
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nor  admit  of  any  exception,  and  its  provisions  apply  equally  to 
answers  which  are  in  form  denials  as  to  affirmative  defenses 
setting  up  new  matter.  Undoubtedly  the  power  conferred  by 
this  section  should  only  be  exercised  in  cases  where  it  is  en- 
tirely clear  that  the  plea  ^  is  false  and  interposed  in  bad  faith, 
but  th^  question  now  is  one  of  power  only.  Let  the  power  be 
fully  recognized  and  the  occasion  for  its  exercise  will  be  infre- 
quent. 

I  think  that  the  judgment  below  was  right  and  should  be 
affirmed. 

Francis,  J.  I  concur  in  the  foregoing  opinion  of  Justice 
Church. 


St.  Paul  P.  &  M.  Ins.  Co.  v.  Hanson. 

Courts— DISTRICT  courts— jurisdicton— amount. 

In  all  actions  arising  on  contract,  for  the  recovery  of  money  only, 
where  the  sum  claimed  does  not  exceed  $100,  the  district  C4>urts  and 
the  courts  of  justices  of  the  peace  have  concurrent  original  jurisdic- 
tion; and  in  all  actions  or  proceedings  in  chancery,  and  in  all  actions 
at  law,  where  the  deht  or  sum  claimed  exceeds  $100,  the  district  courts 
have  exclusive  original  jurisdiction. 

Filed  May  12,  1886. 

Francis,  J.  This  action  was  brought  in  the  district  court 
of  the  Third  judicial  district,  in  and  for  Ransom  county,  Dakota 
territory,  to  recover  on  a  promissory  note  for  the  sum  of  *42, 
with  interest.  The  defendant  demurred  to  the  complaint, 
alleging  that  it  appears  upon  the  face  of  the  complaint  that  the 
district  court  has  no  jurisdiction  of  the  subject  of  the  action. 
The  demurrer  was  overruled,  and  the  defendant  elected  to 
stand  on  his  demurrer,  and  judgment  was  rendered  for  plain- 
tiff, and  against  the  defendant,  for  the  amount  due  upon  said 
promissory  note,  with  interest  and  costs;  and  from  this  judg- 
ment the  appellant  has  appealed. 

The  question  is  raised,  has  a  justice  of  the  peace  exclusive 
original  jurisdiction  when  the  sum  in  controversy  does  not  ex- 
ceed ^100?  or  is  the  jurisdiction  of  district  courts  and  that  of 
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justices  of  the  peace  concurrent  in  civil  actions  where  the 
amount  in  controversy  does  not  exceed  1100?  No  argument  or 
elaborate  reasoning  is  necessary  in  answering  the  question. 
Prom  a  reading  of  the  provisions  of  law  relating  to  district 
courts  and  courts  of  justices  of  the  peace  in  the  Territory  of 
Dakota,  and  defining  the  jurisdiction  thereof,  found  in  the  or- 
ganic act  governing  the  territory,  and  in  the  acts  of  the  terri- 
torial legislature,  we  are  led,  by  the  rules  of  plain  and  fair  con- 
struction, to  the  clear  conclusion  that,  in  all  actions  arising  on 
contract,  for  the  recovery  of  money  only,  where  the  amount 
claimed  does  not  exceed  1100,  the  district  courts  and  the  courts 
of  justices  of  the  peace  have  concurrent  original  jurisdiction; 
and  that  in  all  actions  or  proceedings  in  chancery,  and  in  all 
actions  at  law  where  the  debt  or  sum  claimed  exceeds  $100,  the 
district  courts  have  exclusive  original  jurisdiction.  The  dis- 
trict court,  therefore,  rightly  overruled  the  demurrer  to  the 
complaint  in  this  action,  and  the  **manifest  error  on  the  face  of 
the  record"  claimed  by  the  defendant  (appellant)  not  appear- 
ing, the  judgment  of  said  district  court  should  be  affirmed.  All 
the  justices  concurring. 


Thompson  et  al.  v.  Schuster  et  al. 

1.  Estoppel— JUDGMENT  where  cause  of  action  is  set  up  as  a  coun- 

ter-claim—new SUIT. 

A  cause  of  action  to  recover  damages  for  malicious  prosecution 
having  been  once  submitted  to  and  passed  upon  by  the  court  and  jury, 
by  way  of  counter-claim  against  an  action  for  goods  sold  and  delivered, 
is  thereby  extinguished,  and  cannot  thereafter  be  litigated,  affirma- 
tively, in  a  new,  independent  action. 

2.  Appeal— HARMLESS  ERRORS. 

Errors  which  could  not  prejudice  the  party  assigning  them  cannot 
be  considered  by  the  appellate  court. 

Filed  May  12,  188G. 

Appeal  from  the  district  court  of  Lake  county. 
The  facts  are  stated  in  the  opinion. 
Kennedy  Bros,  for  plaintiffs  and  appellants. 
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The  absence  of  probable  cause  was  fully  established,  and 
that  together  with  the  facts  that  the  attachment  was  unlaw- 
fully and  wantonly  sued  out  and  that  the  debt  was  not  due,  that 
the  affidavit  for  an  attachment  on  its  face  showed  there  was  no 
ground  for  an  attachment,  and  the  oppressiveness  of  the  whole 
attachment  proceedings  was  sufficient  evidence  on  which  to  send 
the  case  to  the  jury  to  find  whether  or  not  there  was  any  malice 
on  the  part  of  the  respondents  in  suing  out  the  attachment,  and 
the  court  erred  in  taking  it  away  from  the  jury. 

The  absence  of  all  probable  cause  is  in  Itself  sufficient  evi- 
dence of  malice  to  justify  the  jury  in  finding  that  malice  in  fact 
existed  on  the  part  of  A.  N.  Schuster  &  Co.  and  their  agents 
and  attorneys  in  suing  out  the  attachment. 

The  jury  are  the  exclusive  judges  of  the  malice  of  the  de- 
fendant. Gree  V.  Culver,  6  Pac.  Rep.  775;  Stewart  v.  Sonne- 
born,  98  U.  S.  193. 

The  jury  may  infer  malice  as  a  deduction  of  fact  from  a 
want  of  probable  cause.  Edgew3od  v.  Carson,  (Mich.)  5  N. 
W.  Rep.  282;  Blunt  v.  Little,  3  Mas,  108;  McKown  v.  Hunter, 
30  N.  Y.  625;  2d  Green,  1  Evidence,  §  451;  39  Cal.  485. 

Winsor  db  Stveezey,  for  respondents. 

Malice  must  be  proved  the  same  as  any  other  fact.  With- 
out malice  although  there  may  be  no  probable  cause  at  all  this 
action  would  not  be  maintained.  Harkrader  v.  V.  Moore,  44 
Cal.  p.  153;  Anderson  v.  Coleman,  53  Cal.  p.  188. 

This  is  an  action  in  which  three  things  must  unite  in  order 
for  the  plaintiffs  to  recover.     The  plaintiff  must  prove: 

1.  That  he  has  been  prosecuted  by  the  defendant  either 
criminally  or  in  a  civil  suit,  and  that  the  prosecution  is  at  an  end. 

2.  That  it  was  instituted  maliciously  and  without  prob- 
able cause. 

3.  That  he  has  thereby  sustained  damage.  Greenleaf  on 
Evidence  14th  edition.  Section  449. 

Now  in  this  case  the  third  element  is  eutirel^^  wanting,  for 
we  take  it  if  there  had  been  both  malice  and  want  of  probable 
cause,  still  if  the  actual  damage  had  been  entirely  recovered  in 
another  action,  then  this  action  could  not  be  maintained. 
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•  William  E.  Church,  J.  This  was  an  action  to  recover  dam- 
ages for  malicious  prosecution.  It  appears  by  the  record  that 
the  plaintiffs  had  become  indebted  to  the  defendants,  A.  N. 
Schuster  &  Co. ,  in  the  sum  of  *1,294.25,  for  goods  sold,  of 
\vhich  they  had  paid  %100;  that, -$200  more  was  due;  and  that 
the  balance  of  §1,294.25  had  not  yet  matured.  An  attachment 
was  taken  out  for  the  whole  |5l,294  25,  and  levied  upon  a  stock 
of  goods,  merchandise,  books,  and  accounts  of  the  plaintiff, 
thereby  stopping  their  business,  and  causing  them  much  dam- 
age. The  attachment  was  subsequently  dissolved  on  the  debt- 
ors' motion,  and  this  action  was  brought.  Upon  the  maturity 
of  the  principal  debt,  A.  N.  Schuster  &  Co.  brought  suit  for  it 
against  the  present  plaintiffs,  and  in  that  suit  these  plaintifs 
set  up  as  a  counter-claim  the  damages  sustained  by  reason  of 
this  attachment.  That  action  came  on  for  trial  in  Minnehaha 
county  (also  in  the  Fourth  judicial  district)  before  the  trial  of 
the  present  suit.  The  counter-claim  was  allowed,  and  dam- 
ages awarded  therefor  by  the  jury  in  the  sum  of  |5l,200,  by 
which  amount  the  verdict  for  Schuster  &  Co.  was  reduced. 
Thereupon  the  defendants  herein  having  previously  filed  an 
answer  in  this  case,  by  leave  of  the  court  filed  a  supplemental 
answer,  setting  up  the  proceedings  and  judgment  in  the  other 
suit;  alleging  the  counter  claim  to  have  been  *'for  the  same 
cause  of  action,  and  grounds  for  the  recovery  of  same,  as  set 
forth  in  the  complaint  herein  against  these  defendants.  [A.  N. 
Schuster*  Co.]" 

Upon  the  trial  of  this  cause,  after  introducing  the  attach- 
ment proceedings  and  testimony  going  to  show  want  of  proba- 
ble cause,  the  plaintiffs  offered  evidence  of  special  damages, 
which,  upon  objection  of  defendants'  counsel,  was  excluded. 
The  defendants  offered  no  evidence,  except  the  judgment  on 
the  former  trial,  which  was  admitted  over  plaintiffs  objection 
that  it  was  no  bar,  either  as  against  Schuster  &  Co.,  or  as 
against  the  defendants  Soper  &  Skinner,  who  seem  to  have 
been  the  attorneys  of  the  attaching  creditors.  The  abstract  of 
the  record  furnished  the  court  is  imperfect  in  that  it  does  not 
set  forth  fully  this  judgment  in  the  former  case,  but  we  assume 
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that  it  sustained  the  facts  alleged  in  the  supplemental  answer, 
as  there  is  no  suggestion  to  the  contrary.  The  court  thereupon 
directed  a  verdict  for  the  defendants. 

A  motion  was  made  for  a  new  trial  on  the  grounds  of  error: 
(1)  in  excluding  evidence  of  special  damages;  '*(2)  In  order- 
ing that  the  record  of  the  actions  set  forth  in  the  supplemental 
answer  of  A.  N.  Schuster  &  Co.  constituted  a  bar  to  the  recov- 
ery of  special  damages  by  the  plaintiffs  in  this  action;"  (3)  In 
directing  a  verdict  for  defendants,  there  being  clear  evidence 
of  want  of  probable  cause,  and  because  the  question  of  malice 
should  have  been  left  to  the  jury.     The  motion  was  denied. 

The  errors  assigned  here  are  substantially  those  alleged  in 
support  of  that  motion.  What  appellant  means  by  the  second 
assignment  of  error  above  quoted  we  are  unable  to  say.  How 
the  court  *  "ordered"  that  the  record  referred  to  was  a  bar  does 
not  appear,  but  the  other  two  assignments  probably  present 
the  whole  case.  No  doubt  the  court  erred  in  excluding  the 
evidence  of  special  damages  offered  by  plaintiffs,  since  it  was 
within  the  case  made  by  the  c(^mplaint.  We  can  only  account 
for  this  ruling  on  the  supposition  that  the  presiding  judge, 
having  just  recently  tried  the  other  case,  and  being  thus  per- 
sonally in  possession  of  the  facts  as  set  up  in  the  supplemental 
answer,  and  aware  of  what  the  result  must  be,  inadvertently 
anticipated  the  defendant's  evidence.  But  we  cannot  see  how 
the  plaintiffs  were  injured  by  this  error.  The  evidence  subse- 
quently introduced  by  defendants  showed  that  plaintiffs  had, 
by  the  verdict  and  judgment  in  the  former  case,  received  full 
satisfaction  for  the  injuries  complained  of.  Having  set  up  their 
cause  of  action  as  a  counter-claim  in  that  suit,  they  were,  of 
course,  bound  to  exhibit  all  their  damages  there. 

We  see  no  material  error  in  the  pi-oceeilings,  and  the  judg- 
ment is  therefore  affirmed.     All  concur. 


3T  nat'l  bank  of  piebbe  v.  COMPORD. 


Iational  Bank  op  Piebbe  v.  Comfort. 

r  conveyance— moetqagor  in  chattel  mortgage  in 

,ho  laws  of  Dakota  (Civil  Code,  gg  2023,  2024)  the  execution 
raortg'age,  upuo  a  secret  parol  trust  between  the  parties 
hout  any  change  Id  the  actual  possession  oC  the  mortg^^d 
in  law  fraudulent  and  void,  as  against  creditors  of  the 

ET  RESERVATIONS. 

ret  reservation  in  trust  for  the  grantor,  not  apparent  on 
be  ptipors,  but  resting'  wholly  in  parol,  i-enders  the  whole 
void,  as  Against  creditors  injured  thereby. 

ICTiNG  SPECIAL  VERDICT. 

there  Vi  some  evidence  tending  to  a  certain  conclusion,  but 
from  the  nature  of  the  controversy,  to  support  a  general 
s  competent  for  the  trial  judge  to  direct  such  a  verdict  as 

SEN  TAKEN— NEW  TRIAL— APPEAL. 

Subdivision  2,  §22,  Code  Civ.   Proc,   Dak,,  an  appeal  will 
in  the  first  instance,  and  before  moving  for  new  trial, 
s,  J.,  dissenting. 

Piled  May  25,  1886. 

om  the  district  court  of  Hughes  comity. 

necessary  to  an  understanding  of  the  points  'de- 

3d  in  the  opinion. 

Fmvcett.  for  plaintiff  and  appellant. 

t  say  but   that   the   evidence   taken   as   a  whole 

i  to  prove  that  there  was  a  tacit  understanding 

reserved  power  of  sale  of  the  goods  in  the  tnort- 
i  evidence  on  this  point  we  think  is  not  of  such 

to  justify  the  action  of  the  court  in  withdrawing 
rom  the  jury. 

however,  that  under  the  laws  of  Dakota  a  chattel 
aerchandise  which  reserves  the  power  of  sale  and 
the  ordinary  course  of  trade  is  not  fraudulent 
,t  in  the  case  of  such  a  mortgage  it  is  for  the  jury 
Tom  all  the  circumstances  of  the  case  whether 
he  parties  was  bonajldeov  not.     Sees.  2024,  2026, 
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fJlvil  Oxlcj;  Brett  V.  Carter,  2  Lowell,  45S:  Oliver  v.  Eaton,  7 
MUih.  lOH;  Guy  v.  Bidwell,  7  Mich.  509;  Morris  v.  Stern,  80 
Iiid.  227;  Promm  v.  Jones,  13  la.  174;  Wilhime  v.  Leonard,  13 
la.  HHO;  Smith  v.  McLean,  25  la.  322;  Torbert  v.  Hayden,  11 
Ta.  85;  Adler  v.  Chaflin,  17  la.  89;  Kuhn  v.  Graves.  9  la.  303; 
Campbell  v.  Leonard,  11  la.  489;  Clark  v.  Hymen,  55  la.  14; 
Hughes  V.  Cory,  20  la.  399;  Frankhauser  v.  Elliott,  22  Kan.  127. 
According  to  the  Massachusetts  authorities,  such  a  mort- 
gage is  a  badge  of  fraud;  but  the  intention  of  the  parties  may 
always  bo  shown  to  repel  the  presumption  of  fraud,  and  the 
question  of  good  or  bad  faith  must  always  be  submitted  to  the 

jury. 

Jones  V.  Huggeford,  3  Met.  515;  Briggs  v.  Parlnnao,  2 
Mot.  258;  Barnard  v.  Eaton,  2  Cush.  294;  Cobb  v.  Farr,  16 
(ii'ay,  597;  liowloy  v.  Rice,  11  Met.  333;  Fletcher  v.  Powers, 
111  I  Mass.  330, 

//.  /i*.  ihinivt\  and  Bartleff  Tripp,  ofcoujisel,  for  respondent. 

No  motion  for  a  now  trial  having  been  made,  the  insuf- 
tl(*ion«\v  of  tho  tn*idon(*e  to  support  a  verdict  cannot  be  urged, 
lla.vno  Now  Trials,  390;  Clark  v.  Gridley,  49  Cal.  108;  Bettes 
v.  Town.s.Mul,  7  Ci\\.  39S. 

If  a  vrniict  would  bo  sot  aside  as  contrary  to  evidence,  the 
court  is  tun  bound  to  submit  the  case  to  the  jury,  but  should 
direct  thoni  wliat  vtM'dioi  to  tind.  Herbert  w  Butler,  97  U.  S. 
319;  Com'r.s  V.  iMark,  SI  Id.  27S,  284;  Pleasants  v.  Pant,  22 
Wall.  IUk  lniprt»vt»inot»t  Co.  v.  Munson,  14  Wall.  448;  Jewell 
v.  Parr.  13  C\  1^.  9li^;  7{\  K,  0.  L.  R:  Toomiey  v.  Railway  Co. 
3C.  B.  (N.  S.)  IUk  91  K.  C.  L.  K,;  Vandorford  v.  Foster,  2 
Pac.  R.  7;>0;  Rin:.--\Ua  \.  Havon,  1  Cal.  108. 

In  this  case  llioiv  i>  no  ronl  oonllict  in  the  testimony  upon 
tlio  question  of  oh;ui.iro  of  piwso^siou  and  the  main,  sub.stantial 
facts  are  clearly  esiahli.slunl.     Vanoo  v,  Bo\Titon,    8    Cal.    554. 

The  transfer  of  pt>sNO»iou  which  is  essential  to  constitute 
a  hyj»'»th»M'aii(>n  of  pors(M)al  projHMty  a  j^lodire  as  between  the 
jiHrUf^^,  i.N  entirely  iuadoquato  to  i:ivo  validity  to  the  transac- 
f.on  a>  a:raiijst  the  debtor's  criHlltors.  A>  a irainst  creditors  the 
r.y]>otijf-cation  must  be  accompanied  by  **an  immediate  delivery 
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f  an  actual  aod  continued  change  of  possession," 
<7,  1758,  2024.)  The  transmutation  of  possession 
actual  and  open,  and  such  as  may  be  publicly 
erv.  Crale,  8  B.  Mour.  11;  Lm.  L,  Cas.  51-2; 
.th,  1  Camp.  332;  Vance  v.  Boynton,  8  Cal.  554; 
ouell,  8  Id.  81;  Fitzgerald  v.  Gorham,  4  Id.  289; 
lell,  13  Id.  272.  These  were  cases  of  sales,  but 
.  alike  applicable  to  pledges.  Waldie  v.  Doll, 
I;  Goldstein  v.  Hort,  30  Id.  372.  "Whether  the 
existing  in  a  particular  case  constitute  the  im- 
■y  and  the  actual  and  continued  charge  of  pos- 
d  by  the  statute  is  solely  a  question  of  law. 
!  are  conceded  or  clearly  jiroved  there  is  nothing 
determine. 

Qsaction  would  constitute  an  assignment,  with  a 
tor,  and  is  invalid.  Civil  Code,  §  2027,  et  seq.; 
iman,  14  Fed.  Rep.  100;  Dahlman  v.  Jacobs,  15 
;  V.  Richardson,  19  Id.  70;  Clapp  v.  Ditman,  21  , 
■-  Corby,  21  Id.  737;  Goodrick  v.  Downs,  6  Hill, 
Griffin,  2  N.  Y.  365,  370;  Knapp  v.  McGowan, 
Y.  75,  85;  Robinson  v.  Elliott,  22  Wall.  513; 
jein,  20  Fed.  R.  183;  Crooks  v.  Stewart,  7  Fed. 
lee  V.  Rossman,  43  Wis.  116;  Anderson  v.  Pat 
V.  R.   (Wis.)  541;    Southard   v.    Benner,   72   N. 

sale  is  likewise  void,  since  the  plaintiff  thereby 
«lf  out  to  the  other  creditors  of  the  grantors  as 
1  fact  it  was  only  a  mortgagee.  Freeman  v, 
o  St.  1.  8;  Coburn  v.  Pickering.  3  N.  H.  415; 
ner,_6Cal.  119.  122;  Smith  v.  Henry,  1  Hill, 
im.  L.  Gas.  03. 

KCH,  J.  This  action  was  brought  to  recover 
le  alleged  conversion  of  certain  personal  prop- 
ly  the  plaintiff,  and  which  the  defendant,  as 
les  county,  seized  under  sundry  warrants  of  at- 
nst  the  property  of  MacMahon  &  Co.  The  firm 
&  Co.,    doing   business   at   Pierre,    consisted   of 


170  DAKOTA  REPORTS.  [May, 

John  MacMahon  and  Kate  MacMahon,  his  wife;  and  the 
firm  of  Young,  MacMahon  &  Co.,  of  Blunt,  and  Gotlieb,  Mac- 
Mahon &  Co.,  of  Port  Pierre,  were  branch  establishments  of 
MacMahon  &  Co.  On  the  tenth  day  of  July,  1883,  MacMahon 
&  Co.,  then  being  financially  embarrassed,  and  threatened  by 
creditors  with  legal  proceedings,  mortgaged  to  W.  G.  Nixon, 
cashier  of  the  plaintiff,  all  goods,  wares,  and  merchandise  in 
their  store  in  Pierre;  all  goods  stored  in  their  warehouse  or 
shed  in  the  rear  of  said  store;  and  all  other  goods  belonging  to 
said  firm,  wherever  situated,  in  the  city  of  Pierre;  also  one 
horse  and  delivery  wagon  and  carriage,  together  with  ponies 
belonging  to  said  firm;  all  sheds,  warehouses,  etc.,  of  the  firm 
in  the  rear  of  said  store;  all  notes,  claims,  and  evidences  of  in- 
debtedness of  any  kind  whatever,  due  to  said  firm;  and  all  in- 
terest of  said  firm  in  the  business  of  Young,  MacMahon  &  Co., 
and  Gotlieb,  MacMahon  &  Co., — to  secure  the  payment  of 
*6,000.,  with  interest  thereon,  according  to  the  terms  of  four 
promissory  notes,  as  follows:  One  for  11,000,  payable  August 
1,  1883;  one  for  #3,500,  payable  September  1,  1883;  and  one  for 
*1,000,  payable  October  1,  1883.  The  mortgage  provided  that 
in  case  of  the  mortgagor's  attempting  to  dispose  of  or  remove 
from  the  county  of  Hughes  the  goods  and  chattels,  or  any  part 
thereof,  or  in  case  the  mortgagee  should  at  any  time  deem  him- 
self insecure,  then  \t  should  be  lawful  for  him  to  take  posses- 
sion, and  sell  at  public  auction.  It  was  agreed,  however,  out- 
side of  the  mortgage,  that  the  mortgagor  s  should  continue 
business  as  before,  disposing  of  the  mortgaged  property  by  re- 
tail, at  private  sale,  in  the  usual  course  of  trade.  On  the  fol- 
lowing day  the  mortgagors  gave  to  Nixon  a  bill  of  sale  of  the 
same  property,  and  included,  in  addition,  all  goods  then  in  tran- 
sit, or  should  thereafter  be  in  transit,  or  in  way  come  into  their 
possession;  also  all  goods  in  transit,  or  thereafter  to  be  in  tran- 
sit, to  Young,  MacMahon  &  Co.,  or  Gotlieb,  MacMahon  &  Co.; 
and  all  the  interest  of  the  grantors  in  any  indebtedness  which 
might  become  due  to  either  of  said  firms;  the  intention  evi- 
dently being  to  include  MacMahon  &  Co.'s  entire  property. 
It  is  claimed  that  this  bill  of  sale  was  intended  as   a  mere 
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security,  and  to  cure  possible  defects  in  the  mortgage.  The 
next  day  (July  12th), it  is  claimed  that  there  was  a  meeting  of 
plaintiff's  board  of  directors  upon  the  subject  of  the  security 
which  had  been  taken  from  MacMahon  &  Co. ,  at  which  time  it 
was  concluded  that  the  securit>'  was  unsafe;  and  thereupon,  on 
the  same  day,  plaintiff  took  MacMahon  &  Co. 's  stock  of  mer- 
chandise under  a  parol  agreement  by  which  after  selling  by  re- 
tail at  private  sale  enough  goods  to  satisfy  its  claim,  it  was  to 
account  to  MacMahon  &  Co.  for  the  surplus. 

MacMahon  continued  in  the  store;  the  clerks  were  to  go  on 
and  sell  the  goods  in  the  usual  way;  nothing  was  said  about  re- 
ducing prices;  no  inventory  of  the  goods  was  taken;  MacMa- 
hon's  sign  was  not  taken  down, — in  fact,  nothing  was  done  in 
any  way  to  change  the  outward  or  inward  appearance  of  the 
manner  of  conducting  the  business,  except  that  Mr.  Carlin,  as 
agent  for  the  bank,  was  quietly  put  in  charge,  and  he  was  to 
remain  in  charge  only  until  the  bank  was  paid,  and  then,  ac- 
cording to  the  parol  agreement,  the  bank's  interest  ceased. 
The  anxiety  of  the  bank  people,  and  their  diligence  in  looking 
after  the  interest  of  the  bank,  and  the  acknowledgment  that 
they  did  not  deem  the  bank  sufficiently  secured  by  the  chattel 
mortgage,  and  the  manner  and  circumstances  under  which  the 
bill  of  sale  was  procured,  and  all  the  admitted  facts,  show  they 
were  aware  of  the  failing  or  embarrassed  circumstances  of  Mac- 
Mahon &  Co.  The  defendant  attached  said  property  on  July 
13th,  and  it  is  admitted  said  attachment  proceedings  are  reg- 
ular. 

The  only  error  assigned  is  the  action  of  the  court  in  dii^ct- 
ing  the  verdict.  We  are  of  the  opinion  that  the  entire  trans- 
action was  an  assignment  by  MacMahon  &  Co.  to  the  bank; 
and,  whether  in  name  a  **mortgage"  or  **bill  of  sale,"  there 
was  no  delivery  of  the  property, — there  was  a  secret  trust  for 
the  benefit  of  MacMahon  &  Co.  If  considered  as  a  mortgage, 
it  was  fraudulent  and  void  in  law  as  against  creditors.  When 
the  mortgagor,  by  an  arrangement,  express  or  implied,  is  per- 
mitted to  continue  in  possession  of,  and  sells,  a  mortgaged 
stock  of  goods,  shifting  in  their  nature,  at  retail,  for  his  own 
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benefit,  the  mortgage  is  unavailing  against  his  creditors.  The 
law  will  not  aid  a  party  to  directly  or  indirectly  continue  to 
dispose  of  his  property  to  a  creditor  with  a  secret  reservation 
to  himself,  not  apparent  upon  the  paper,  but  existing  in  parol. 
Civil  Code,  §§  2023,  2024;  Bump,  Fraud.  Conv.  192;  Porter  v. 
Graves,  104  U.  S.  691;  Wait,  Fraud.  Conv.  §  238;  Cheney  v. 
Palmer,  6  Cal.  119;  Jones,  Chat.  Mortg.  §  352;  McKibbin  v. 
Martin,  64  Pa.  St.  352;  Brown  v.  Webb.  20  Ohio,  389;  Lukin 
V.  Aird,  6  Wall.  78.  The  rale  in  this  territory  is  that  such  an 
arrangement  is,  as  a  matter  of  law,  fraudulent  and  void,  as 
against  creditors,  and  consequently  there  was  no  question  of 
fact  to  submit  to  the  jury.  Yet  if  there  was  some  evidence  in 
favor  of  the  party,  if  it  isinsufficientto  sustain  a  verdict,  so  that 
one  based  thereon  will  be  set  aside,  the  court  is  not  bound  to 
submit  the  case  to  the  jury,  but  must  direct  them  what  verdict 
to  render.  Herbert  v.  Bentley,  97  U.  S.  320;  Improvement  Co. 
V.  Anderson  14  Wall.  442;  Pleasant  v.  Fant,  22  Wall.  116;  Ring- 
gold V.  Haven,  1  Cal.  108. 

The  necessity  of  moving  for  a  new  trial  in  the  court  below, 
to  obtain  a  review  of  the  whole  case  is  the  remaining  question. 
Section  22.  Code,  sup.  2,  provides  the  supreme  court  may  re- 
view upon  appeal  every  actual  determination;  among  others 
enumerated,  an  order  which  grants  or  refuses  a  new  trial. 
Sub.  5  provides  an  appeal  cannot  be  taken  before  the  final  de- 
termination of  the  action  in  which  the  order  is  made;  **but 
upon  the  final  judgment  or  decision  being  rendered,  the  appel- 
lant, on  his  appeal  from  such  final  judgment  or  decision,  may 
have  any  intermediate  order  enumerated  in  this  section  reviewed 
by  the  supreme  court,  by  designating  such  order  sought  to  be 
reviewed,  in  his  notice  of  appeal  from  the  final  judgment  or  de- 
cision." 

The  practice,  as  indicated  by  Section  288  of  Code,  is  that 
a  party  intending  to  move  for  a  new  trial  must,  within  ten  days 
after  the  verdict  of  the  jury,  if  the  action  was  tried  by  a  jury, 
or  after  notice  of  the  decision  of  the  court  or  referee,  if  the  ac- 
tion was  tried  without  a  jury,  serve  upon  the  adverse  parly  a 
notice  of  his  intention  to  move  for  a  new  trial,  designating  the 
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grounds  upon  which  the  motion  will  be  made.  The  object  be- 
ing to  give  the  opposite  party  time  to  prepare  for  the  motion, 
the  notice  of  intention  mast  be  given  before  the  court  can  en- 
tertain the  motion  for  a  new  trig-l.  The  defeated  ])arty  may 
appeal  from  the  judgment,  and,  in  connection  with  such  ap- 
peal, may  appeal  from  and  review  the  order  refusing  a  new 
trial.  The  appeal  from,  the  judgment  does  not  depend  upon 
the  motion  for  a  new  trial.  It  is  undoubtedly  the  intention  of 
the  statute  that  the  question  of  the  insufficiency  of  the  evidence 
can  only  be  raised  by  a  motion  for  a  new  trial.  Judgment  af- 
firmed. 

Francis,  J.,  dissenting;  Tripp,  C.   J.,  counsel  below,  not 
sitting. 


Territory  v.  Miller. 

1 .  Criminal  law— murder  -plea  of  guilty— death  penalty— Sec- 

tion 249,  PEN.  CODE  DAK.,  AND  SECTION  1,  ACT  FEBRUARY  21,  1883. 

Under  Section  249  of  the  Penal  Code  of  Dakota,  as  amended  by 
Section  1,  of  the  act  of  February  21,  1883,  whore  an  accused  pleads 
g:uilty  to  the  charge  of  murder  as  charged  in  the  indictment,  the  court 
may  sentence  him  to  death. 

2.  Same—plea  of  guilty  admits  truth  of  indictment. 

By  a  plea  of  guilty  a  defendant  confesses  the  indictment  to  be 
wholly  true,  and  therefore  that  his  guilt  is  that  charged,  ar.d  not  a  less 
degree. 

Filed  May  25,  1886. 

Error  to  district  court,  Grand  Forks  county. 

C.  B.  Pratt^  for  plaintiff  in  error. 

Geo.  Rice,  Atfy  Gen.,  and  W.  A.  Selby,  Dist.  AtVy,  for  the 
territory. 

Church,  J.  On  the  sixth  day  of  August,  1885,  the  grand 
jury  of  Grand  Forks  county  returned  to  the  district  court  an 
indictment  charging  the  plaintiff  in  error,  George  Miller,  with 
the  crime  of  murder,  committed  upon  one  Abbie  Snell,  January 
24,  1885.  Upon  this  indictment  Miller  was  duly  arraigned,  and 
certain  preliminary   proceedings  were  had,  in  the  course  of 
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which  it  became  apparent  that  his  purpose  was  to  plead  guilty. 
The  court  thereupon  carefully  warned  and  admonished  him  of 
the  solemn  consequences  of  such  a  plea,  and  that  it  would  be  a 
plea  of  guilty  of  murder,  and  would  be  so  entered,  and  not,  as 
insisted  by  his  counsel,  a  plea  of  isome  lesser  crime;  and  further 
informed  him  that  if  he  pleaded  not  guilty  he  could  have  the 
facts  passed  upon  by  a  jury,  who  might  find  him  guilty  only  of 
the  lesser  offense,  or  not  guilty  of  any  offer se.  The  defend- 
ant's counsel  excepted  to  these  admonitions,  and,  upon  the 
court  asking  defendant  whether  he  pleaded  guilty  or  not  guilty 
to  the  charge  of  murder  as  charged  in  the  indictment,  insisted 
that  the  court  should  ask  the  defendant  whether  he  pleaded 
guilty  or  not  guilty.  The  court,  however,  renewed  the  inter- 
rogatory: *'Do  you  plead  guilty  or  not  guilty  to  the  charge  of 
murder  as  charged  in  the  indictment?"  to  which  defendant 
replied,  '*Guilty."  The  court  thereupon  directed  that  the  plea 
of  guilty  be  entered  to  the  charge  of  murder  as  set  out  in  the 
indictment. 

Upon  the  suggestion  of  the  district  attorney,  and  against 
the  objection  of  defendant's  counsel,  the  court  subsequently,  in 
the  presence  of  the  defendant  and  his  counsel,  and  before  pro- 
nouncing judgment,  examined  several  witnesses  for  the  pur- 
pose of  informing  itself  as  to  the  nature  and  circumstances  of 
the  offpnse;  from  all  which  it  api^eared,  as  indeed  was  freely  ad- 
mitted, both  then  and  upon  the  argument  in  this  court,  that  the 
crime  was  one  of  very  great  atrocity;  the  defendant  having 
confessed,  and  being  abundantly  corroborated  by  other  evi- 
dence, that  during  the  temporary  absence  of  his  employer  he 
had  murdered  his  wife  and  infant  son  with  an  axe  after  they 
had  retired  to  bed,  and  that  the  motive  of  the  crime  was  the 
plunder  of  a  cash  box  kept  in  a  trunk  in  Mrs.  Snell's  bed  room. 

A  motion  was  made  in  arrest  of  judgment,  but  inasmuch  as 
none  of  the  reasons  assigned  in  support  thereof  were  based 
upon  any  defects  in  the  indictment,  it  is  unnecessary  to  con- 
sider them.  The  couit  denied  the  motion,  and  thereupon 
passed  judgment  and  sentence  of  death  upon  the  defendant. 

But  one  point  is  urged  upon  us  as  a  ground  for  the  reversal 
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,.  It  grows  out  of  the  enactment  by  the  legis- 
i  ameodments  to  the  Penal  Code.  Section  249 
dares  that  "every  person  convicted  of  murder 
,h  for  the  same,"  By  Section  1  of  the  act  of 
assembly  approved  February  21,  1883.  (Laws 
)  this  section  was  am^ndet?  to  read  as  follows: 
convicted  of  murder  shall  suffer  death,  or  im- 
ard  labor  in  the  territorial  penitentiary  for  life, 
I  of  the  jury."  Section  2  of  the  same  act  pro- 
a  trial  of  an  indictment  for  murder,  tiie  jury,  if 
fendant  guilty,  must  designate  in  their  verdict 
1  be  punished  by  death,  or  imprisonment  for 
r,  and  the  judgment  of  the  court  shall  be  in  ac- 
rilh."  The  act  always  contains  the  usual  gen- 
lause.  By  act  approved  March  13,  1885,  (Laws 
).)  Section  2  of  the  act  of  1883  was  amended  by 
at  the  close,  the  words,  "But  upon  a  plea  of 
t  shall  determine  the  same." 
ition  of  the  defendant's  counsel  upon  which  he 
id  for  a  reversal  of  this  judgment  is  as  follows: 
y  of  the  Penal  Code  was  repealed  by  the  act  of 
that  date  until  the  amendment  of  March  13, 
no  law  authorizing  judgment  upon  a  plea  of 
offense  charged  having  been  committed  Janu- 
i  act  of  March  13,  18H5,  was,  to  him,  ex  post 
■ore  the  defendant,  by  pleading  guilty,  was  en- 
e  immunity  from  punishment.  The  question  is 
ef  of  defendant's  cou-i-sel  as  follows:  Is  the  law 
I  13,  1885,  and  under  which  judgment  herein 
uthorizing  the  court  to  determine  the  grade  of 
degree  of  punishment,  upon  a  plea  of  guilty  by 
d  with  murder,  f J- pos? /of(o,  as  to  this  defond- 
Led  that  this  question  must  be  answered  in  the 

gument  tJie  projwsition  was  broadly  stated, 
lows:  ''The  defendant  when  he  committed  this 
ntemplation  of  law,  have  said:     'I  will   murder 
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this  woman,  and  may  do  so  with  perfect  safety,  because,  if  I 
am  indicted  for  it,  I  will  plead  K^ilty^  and  in  that  case  no  pen- 
alty can  be  inflicted. '  "  It  will  be  observed  that  this  involves 
absolute  immunity  from  punishment  for  all  murders  committed 
between  February  21;  1883,  and  March  13,  1885,  since  it  can 
hardly  be  supposed  that  anyone  charged  with  that  crime  would 
plead  not  guilty,  on  the  chance  of  securing  a  result  which 
might  be  certainly  secured  by  pleading  guilty.  The  proposi- 
tion is  certainly  a  startling  one — nay,  more,  it  is  shocking;  and 
if  true,  would  be  a  bitter  reproach,  indeed,  to  the  legislature 
which  enacted  such  a  law;  because,  however  dire  the  result,  it 
must  be  presumed  that  the  legislature  intended  to  do  just  what 
they  have  by  legal  enactment  accomj^lished,  and  hence,  in  this 
case,  that  they  intended  that  murder,  however  atrocious,  should 
go  unpunished. 

If  such  was  their  intention,  they  certainly  might  have  ef- 
fected it  by  much  simpler  means.  A  bare  repeal  of  Section 
249  of  the  Penal  Code  would  have  been  entirely  sufficient.  But 
on  the  other  hand,  we  are  not  to  presume  any  such  intention. 
We  are  not  to  conclude  that  the  legislature  designed  to  with- 
draw from  society  legal  protection  against  this  most  awful 
crim^,  unless  for  the  amplest  and  most  convincing  reasons,  un- 
less, indeed,  we  are  driven  to  such  a  conclusion  by  considera- 
tions which  are  irresistible. 

We  are  quite  mindful  of  all  that  has  been  said  and  written  by 
humane  and  enlightened  jurists  concerning  the  sacredness  with 
which  the  law  regards  the  rights  and  privileges  of  those  charged 
with  crime,  especially  when  such  charge  involves  the  life  of 
tlio  accused.  We  are  not  ignorant  that  very  many  criminals 
have  escaped  punishment  upon  grounds  which  to  the  non-pro- 
fessional mind  have  seemed  mere  technicalities;  nor  do 
we  desire  to  question  the  wisdom  of  the  rule  which  declares 
that  society  must  ascertain  and  punish  offenders  against 
its  hivvs  only  under  and  through  those  regular  forms  which 
r(»?istitMte  what  is  known  as  *'due  process  of  law."  But 
r.vffi  thrsc!  considerations,  just  and  salutary  though  they 
Mpo     rnii'^t.    hav<^    a    limit,    and    it  becomes    those    who    are 
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charged  with  the  duty  of  interpreting  and  administering 
the  laws  to  be  careful  lest,  in  their  anxiety  to  afford  to  even 
the  most  abandoned  criminal  the  due  protection  of  the  law, 
they  do  not  overstep  the  bounds  and  deprive  society  of  that 
protection  to  which  it  also  is  justly  entitled,  and  its  right  to 
which  is  surely  just  as  sacred  as  that  of  any  individual  member. 
Such  would  seem  to  have  been  the  views  of  our  own  law  mak- 
ers. The  legislature  has,  in  express  terms,  abrogated  one  rule 
of  statutory  construction  which  has  doubtless  often  occasioned 
a  failure  of  justice  in  particular  cases.  Section  10  of  the  Penal 
Code  declares  that  **the  rule  of  the  common  law  that  penal 
statutes  are  to  be  strictly  construed  has  no  application  to  this 
code.  All  its  provisions  are  to  be  construed  according  to  the 
fair  import  of  their  term?,  with  a  view  to  effect  its  objects,  and 
to  promote  justice." 

Our  plain  duty,  then  is  to  endeavor  to  ascertain  the  true  in- 
tent and  meaning  of  the  legislature  in  enacting  the  amendatory 
statutes  referred  to.  Under  a  familiar  rule  governing  the  in- 
terpretation of  statutes,  we  first  inquire  how  the  law  stood  prior 
to  the  statute  of  1883.  Criminal  homicide  might  be  either 
murder  or  manslaughter.  Murder  is  not  distinguished  into  de- 
grees; there  are  two  degrees  in  manslaughter.  No  change  has 
been  made  in  the  law  in  this  respect.  But  one  punishment  was 
affixed  to' the  crime  of  murder.  The  penalty,  in  all  cases,  was 
death.  Such  being  the  law,  the  statute  of  1883  was  enacted, 
by  the  first  section  of  which,  it  will  be  observed,  Section  249  of 
the  Penal  Code  is  amended,  while  by  the  second  section  the 
verdict  and  judgment — that  is  to  say,  the  procedure — is  pro- 
vided for.  The  amendment  to  Section  249  consists  substan- 
tially, in  the  addition  of  the  words,  **or  imprisonment  for  life 
at  the  discretion  of  the  jury." 

Can  it  be  doubted  that  the  primary  intent  of  the  legislature 
was,  by  this  amendment,  to  mitigate  the  severity  of  the  jaw  by 
a  recognition  of  the  fact  that  some  murders  are  of  a  more  henious 
and  atrocious  character  than  others,  even  though  all  may  be 
murders?    Other  states   and  territories  have  effected  the  same 
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object,  perhaps  more  wisely,  by  distin^ishing  murder  into  de- 
grees,  and  affixing  the  extreme  penalty  to  the  first  degree  only, 
and  in  such  cases  the  statutes  define  what  acts  constitute  the 
different  degrees  of  the  offense.  The  statute  in  question,  how  - 
ever,  makes  no  such  distinction — declares  no  rule  by  which  the 
penalty  shall  be  determined — leaving  it  in  the  cases  provided 
for  wholly  a  matter  of  discretion.  But  whose  discretion?  The 
discretion  of  the  jury.  And  what  jury?  It  will  be  observed  that 
the  definite  article  is  used;  and  since  there  is  but  one  condition 
known  to  our  law  under  which  a  jury  can  be  empaneled,  to-wit, 
upon  issue  joined  on  a  plea  of  not  guilty,  it  would  seem  that  it 
was  to  such  cases  that  the  amendment  was  designed  to  apply. 

The  contention  of  the  defendant's  counsel,  however,  is  that 
this  very  consideration  leads  inevitably  to  the  legal  conclusion 
that  upon  a  plea  of  guilty  no  judgment  can  be  passed;  that  in- 
asmuch as  it  is  only  upon  a  plea  of  not  guilty  that  a  jury  can 
be  impaneled,  in  such  cases  only  is  there  any  tribunal  empow- 
ered to  determine  his  punishment.  But  to  impute  to  the  legis- 
lature such  a  design  would  be  worse  than  absurd.  It  would 
defeat  the  very  purpose  for  which  penal  laws  are  enacted,  viz: 
the  ascertainment  and  punishment  of  crime;  and  this  we  are 
bound  to  avoid,  especially  in  cases  where  the  new  statute  is 
merely  amendatory  of  one  already  existing,  and  where  the 
same  general  purpose  must  be  presumed  to  continue..  Bish. 
St.  Crimes,  §§  5,  6,  7,  82,  90. 

In  the  celebrated  case  of  Green  v.  Com.,  12  Allen,  155,  a 
question  arose  as  to  the  construction  of  a  statute  similarly 
worded.  It  appears  that  by  Sections  1  and  2  of  Chapter  160  of 
the  General  Statutes  of  Massachusetts,  murder  was  divided 
into  two  degrees;  the  one  capital  and  the  other  not.  The  third 
section  provided  that  **the  degree  of  murder  shall  be  found  by 
the  jury.**  The  accused  having  been  indicted  for  murder, 
pleaded  guilty  of  murder  of  the  first  degree,  and  his  counsel 
afterwards  contended  that  the  court  had  no  power  to  enter 
judgment,  and  award  sentence  of  death,  without  the  inter 
vention  of  a  jury;  but  the  court,  after  suggesting  that  the  mere 
phraseology  of  the  third  section  seemed  **rather  to  be  adapted 
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to  cases  where  a  jury  had  beem  impaneled  to  try  the  main  issue 
of  the  guilt  of  the  accused,  than  to  declare  a  .general  rule  that 
in  all  cases  a  jury  is  to  determine  the  degree  of  murder, "  de- 
cided that  a  consideration  of  all  the  statutes  regulating  the  pro- 
cedure in  criminal  cases  made  this  construction,  imperative; 
that  no  authority  existed  to  impanel  a  jury  except  for  the  pur- 
pose of  trying  an  issue  between  the  parties;  that  there  could  be 
no  issue  where  one  party  affirmed  a  fact  and  the  other  admitted 
it;  and  that  the  plea  of  guilty,  being  **the  highest  conviction," 
was  entirely  sufficient  to  support  the  judgment.  A  similar 
view  of  our  own  statute  is  encouraged  by  the  fact  that  the  sec- 
ond section  prescribes  that  upon  the  trial  **the  jury,"  if  they 
find  the  defendant  guilty,  must  designate  the  punishment  in 
their  verdict. 

But,  again  what  effect  is  to  be  given  to  the  alternative  ex- 
pression employed  in  Section  1  of  the  statute  of  18S3?  The  su- 
preme court  of  California,  on  at  least  two  occasions,  has  given 
us  an  interpretation  of  two  similar  statutes.  By  act  of  the 
legislature  of  that  state  of  April  22,  1851,  it  was  enacted  that 
"every  person  who  shall  feloniously  steal,"  etc.,  **shall  be 
guilty  of  grand  larceny,  and,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  state  prison  for  any  term  not 
less  than  one  year,  nor  more  than  ten  years,  or  by  death,  in  the 
discretion  of  the  jury."  The  report  of  the  case  is  very  imper- 
fect, but  apparently  the  jury  found  a  general  verdict,  and  the 
supreme  court  said:  **It  would  seem,  from  the  language  of 
the  act,  that  it  was  the  intention  of  the  legislature  that  the  jury 
should  only  assess  the  punishment  when,  in  the  exercise  of 
their  discretion,  they  thought  that  the  defendant  deserved  the 
punishment  of  death.  If  they  did  not  agree  to  such  punish- 
ment upon  finding  the  defendant  guilty,  then  they  should  find 
a  general  verdict."  People  v.  Littlefield,  5  Cal.  355.  This 
case  was  cited  and  approved  by  that  court  in  the  later  case  of 
People  V.  Welch,  49  Cal.  174,  where  the  court  were  called  upon 
to  construe  a  statute  upon  the  same  subject,  and  in  somewhat 
the  same  terms,  as  our  own:  **Every  person  guilty  of  murder 
in  the  first  degree  shall  suffer  death,  or  confinement  in  the  state 
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prison  for  life,  at  the  discretion  of  the  jury  trying  the  same,  or 
upon  a  plea  of  guilty,  the  court  shall  determine  the  same." 
The  jury  had  found  the  defendant  **guilty  of  murder  in  the  first 
degree,  as  charged  in  the  indictment,"  but  had  not  designated 
the  penalty. .  The  trial  court  thereupon  pronounced  judgment, 
and  awarded  sentence  of  death;  and  this  was  sustained  by  the 
supreme  court,  which  held  that  it  was  only  necessary  for  the 
jury  to  designate  the  penalty  when,  in  their  discretion,  they 
believed  the  punishment  of  death  to  be  too  severe,  in  which 
case  they  might  declare  that  it  should  be  imprisonment  for  life. 

Our  statute,  it  will  be  observed,  requires  the  jury  in  every 
case  to  designate  the  punishment,  and  a  verdict  without  such 
designation  would  probably  be  insufficient;  but  it  would  seem 
that  a  plea  of  guilty  would  place  the  defendant  precisely  in  the 
position  in  which  the  defendants  in  the  two  cases  cited  were 
placed  by  general  verdicts  of  guilty.  In  the  former  the  court 
might  impose  a  sentence  of  imprisonment,  within  the  limits 
prescribed  by  statute;  in  the  latter,  no  discretion  being  vested 
in  the  court  upon  a  verdict  of  guilty,  the  penalty  was  death. 
Such  a  construction  is  certainly  to  be  preferred  to  une  which 
would  defeat  the  very  purpose  of  the  law  in  respect  of  the 
highest  crime  known  to  our  code. 

One  other  point  was  incidentally  mentioned,  and,  though 
it  was  not  urged  upon  the  argument,  we  deem  it  best  to  notice 
it.  It  was  suggested  that  by  the  plea  of  guilty  the  defendant 
only  confessed  his  guilt  of  the  lowest  offense  of  which  he  could 
haVe  been  convicted  bj'^  a  jury  under  the  indictment.  Now,  it 
is  true  that,  under  such  an  indictment  as  the  one  before  us,  a 
person  might  be  convicted  of  some  offense  less  than  murder; 
but;  in  legal  contemplation,  this  could  only  be  where  the  jury 
should  find  some  of  the  necessary  elements  of  murder  lacking; 
in  other  words,  where  they  should  find  the  indictment  only 
partly  true.  But  by  a  plea  of  guilty  the  defendant  confesses 
the  indictment  to  be  wholly  true,  and  therefore  that  his  guilt  is 
that  of  murder.  1  Bish.  Grim.  Proc.  1005a;  People  v.  March, 
6  Cal.  534;  Kennedy  v.  State,  6  Ind.  485;  Cook  v.  State;  24  N. 
J.  Law,  846;  Com.  v.  Hope,  22  Pick.  1;  Fitzgerald  v.  People,  37 
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N.  Y.  413;  462;  Sayers^v,  People,  68  111.  2?1.  The  other  of- 
fenses referred  to  are  not  degrees  of  murder;  so  that  it  is  un- 
necessary for  us  to  express  an  opinion  a^  to  the  effect  of  a  gen- 
eral plea  of  guilty  to  an  indictment  charging  a  crime  which  is 
distinguished  by  statute  into  degrees. 

We  must  conclude  that  the  statute  of  1883  effected  no 
change  in  the  existing  law  in  those  cases  were  a  plea  of  guilty 
should  be  interposed,  and  that,  aside  from  the  statute  of  1885, 
upon  the  plea  offered  by  the  defendant  in  this  case,  and  ac- 
cepted by  the  court,  no  alternative  judgment  was  presented. 
The  court  could  only  pronounce  sentence  of  death. 

But  if  we  are  correct  in  this  view,  then  the  point  so  earn- 
estly urged  by  defendants  counsel,  that  the  statute  of  1885  was 
as  to  this  case  ex  postfacto^  fails,  since  it  will  not  be  contended 
that  a  statute  which  in  nowise  increases  the  penalty,  or  the  de- 
fendant's risk  in  respect  thereof,  but  rather  affords  the  possi- 
bility of  its  mitigation,  is  of  the  character  suggested.  This 
statute  confers  upon  the  court  a  power  which  it  did  not  before 
possess,  viz,  to  mitigate  the  penalty  for  murder,  upon  a  plea 
of  guilty,  to  imprisonment  for  life. 

Whether,  therefore,  the  court,  in  pronouncing  judgment  in 
this  case,  was  governed  by  the  considerations  above  expressed 
or  not,  we  are  of  the  opinion  that  that  judgment  was  one  which 
it  was  authorized  by  law  to  pronounce.  The  record  shows  that 
the  utmost  care  was  taken  by  the  court  to  apprise  the  defend- 
ant of  his  legal  rights,  and  of  the  peril  of  his  plea,  and  we  can 
discover  no  error  in  the  proceedings. 

We  cannot,  however,  refrain  from  pointing  out,  what  is  so 
well  illustrated  in  this  case,  how  much  labor  and  anxiety  might 
be  avoided  by  a  little  more  care  on  the  part  of  the  framers  of 
statutes, — a  little  more  attention  to  the  provisions  of  existing 
laws,  and  to  the  terms  and  phraseology  of  those  by  which  it  is 
sought  to  modify  them.  It  is  greatly  to  be  regretted  that  the 
rule  which  imputes  to  the  legislature  the  design  which  it  has  ex- 
pressed in  words  is  founded  rather  in  necessity  than  in  fact. 
Too  many  of  our  laws  bear  evidence  of  a  lack  of  that  attention 
to  details  which  is  essential  to  a  wise  system  of  legislation.     It 
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ought  to  be  possible  for  the  legislature,  'especially  in  its  penal 
statutes,  to  express  its  meaning  so  plainly  as  to  preclude  mis- 
understanding. We  do  not,  however,  mean  to  imply  any  doubt 
as  to  our  conclusion  in  the  present  case.  We  should  hesitate 
to  affirm  a  capital  judgment  were  we  in  doubt  as  to  its  sound- 
ness. 

We  can  commend  the  zeal  and  energy  with  which  the  de- 
fendant's counsel  discharged  the  painful  duty  to  which  he  was 
assigned  by  the  court,  but  we  think  that  the  judgment  of  the 
court  was  right,  and  must  be  affirmed. 

Edgerton,  C.  J. ,  and  Francis,  J. ,  dissent. 


Gale  et  aL,  v.  Shillock  et  al. 

1.  Objection  TO  EvmENCE— NOT  made  on  trial— when  not  consid- 

ered HERE. 

An  objection  to  evidence,  which  if  properly  made  on  the  trial 
could  have  been  obviated,  will  not  be  heard  on  appeal.  Hence,  where 
an  instrument,  duly  executed  and  acknowledged  bo  as  to  entitle  it  to 
record;  is  offered  in  evidence,  and  it  appears  from  the  record  of  such 
instrument  that  the  register  of  deeds  has  failed  to  indicate  the  notarial 
seal  to  the  acknowledgment  on  the  record,  and  no  specific  objection 
was  made  on  that  ground  on  the  trial,  the  appellate  court  will  not  now 
consider  such  objection. 

2.  Evidence— TRIAL  on   amended  answer— admission   op  fact  in 

original  answer— competent  evidence. 

When  a  trial  is  had  upon  issues  raised  by  a  supplemental  and 
amended  answer,  an  admission  of  the  execution  of  instruments  offered 
in  evidence,  made  In  the  original  answer,  is  competent  evidence  to 
prove  such  fact. 

3.  Same— made  in  separate  defense  in  answer. 

And  such  admission  is  competent  evidence,  though  made  in  a  sepa- 
rate defense  in  the  answer,  the  answer  containing  general  denials  put- 
ting in  issue  all  the  allegations  of  the  complaint. 

4.  Evidence— acknowledged  instrument— prior  to  codes  of  1877— 

recer'able  in  EvroENCE-  without  recording— query. 

Whether  an  instrument  duly  executed  and  acknowledged  under 
laws  existing  prior  to  Code  of  1877,  may  not  be  received  in  evidence 
without  first  having  been  recorded.    Query? 
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5.  Evidence — objection  to,  waived  by  evidence  offered  by  pahty 

objecting. 

Wbere  a  party  makes  a  valid  objection  to  the  iotroduction  of  evi- 
dence,  and  afterwarde  hituseir  puts  in  evidence  proving  tbe  same  facte, 
Bucli  objection  Is  waived.  * 

6.  Possession— EXTENT  of— under  color  of  titlb. 

When  ooe  enters  upon  tbe  poeseesion  of  real  estate  under  color  of 
title  by  deed,  his  poseeaeioD  is  deemed  to  extend  to  tlie  Ixiunds  de- 
scribed in  the  deed,  although  his  actual  improvements  are  on  a  small 
parcel  only  of  the  tract. 

7.  Same- SUCH  possession  notice  to  purchasers. 

The  possession  of  any  part  of  such  tract  is  sufficient  to  put  a  pur- 
chaser on  inquiry  to  ascertain  tbe  full  extent  of  the  rights  of  one  so  in 
possession. 

Filed  October  6.  1880. 

Appeal  from  the  district  court  of  Minnehaha  county. 

The  facte  are  fully  stated  in  tbe  opiaion. 

Boyce,  Noyea  &  Bo]/c€,  for  defendant  appellant,  Byron  M. 
Smith. 

In  the  ninth  paragraph  of  the  answer  the  defendant  sets 
up  a  separate  and  independent  defense  to  the  plaintiff's  cause 
of  action  and  there  we  must  look  for  the  admissions  if  there  are 
any,  of  the  execution  of  these  instruments. 

1.  But  this  defense  is  distinct  from  and  independent  of  all 
others  in  the  action  and  is  entire  in  itself,  and  any  admission 
of  the  execution  of  the  power  of  attorney  or  of  the  deed  which 
might  find  its  way  into  this  defense  would  not  obviate  tbe  ne- 
cessity of  proving  execution  in  support  of  the  avermeutsof  the 
complaint  which  were  put  in  issue  by  the  denials  in  another  de- 
fense. Miller  v.  Chandler,  59  Cal.  540,  and  cases  cited;  Nudd 
V.  Thompson,  34  Cal.  39;  Troy  and  Rut  R.  R.  v.  Kerr,  17  Barb. 
581;  Swifc  V.  Kingsley,  24  Barb.  541;  Pomeroy's  Remedies  and 
Remedial  Rights,  Sec.  724,  and  cases  cited. 

2.  The  averments  of  this  separate  defense  are  not  admis- 
sions of  anything  stated  in  the  complaint,  but  are  avermente  of 
new  matter.  If  treated  as  admissions  at  all  they  are  to  be 
taken  as  an  entirety.  Ins,  Co.  v.  Higginbotham,  95  U,  S.  330; 
Goodyear  v,  De  La  Vergne,  10  Hun.  537;  Albro  v.  Figuera,  60 
N.  Y.  630;  Craig  v.  Tappin,  2  Sandf.  Ch.  78. 
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The  admissions  of  a  party  are  not  competent  evidence  of 
the  execution  of  a  specialty.  Testimony  of  subscribing  wit- 
ness or  deed  itself,  duly  acknowledged  and  recorded  is  best  evi- 
dence. Jenner  v.  Joliffe,  6  John  9;  Hasbrouck  v.  Baker,  10 
John,  248;  Scott  v.  Clare,  3  Camp.  236;  1  Greenleaf's  Ev.  (13th 
Ed.)  §86. 

The  original  answer  was  superceded  for  all  purposes  by 
the  amended  answer.  The  allowance  of  the  amendment  de- 
stroyed the  force  of  admissions  in  the  original  answer.  Barber 
V.  Reynolds,  44  Cal.  497;  Gilman  v.  Cosgrove,  22  Cal.  357; 
Sands  v.  Calkins,  30  How.  1. 

This  is  not  a  substitute  for  proof.  It  is,  at  most,  an  ad- 
mission out  of  court,  subject  to  explanation  and  contradiction. 
Beyond  all  question  such  an  admission  cannot  throve  the  execu- 
tion and  due  recording  of  specialties.  1  Greenleaf  on  Evidence, 
§§  86,  96;  Fox  v.  Kiel,  3  John,  447;  Welland  Canal  Co.  v.  Hath- 
away, 8  Wend.  480;  Jenner  v.  Joliffe,  6  John,  9:  Hasbrouck  v. 
Baker,  10  John,  248;  Scott  v.  Clare,  3  Camp.  236. 

A  deed  or  instrument  not  acknowledged  and  certified  as 
required  by  law  is  not  entitled  to  record  and  if  recorded  its 
record  is  not  notice  to  subsequent  purchasers. 

Wade  on  Notice.  Sees.  124,  125  and  126;  Pringle  v.  Dunn, 
37  Wis.  449;  Girardin  v.  Lampe,  16  N.  W.  Rep.  (Wis.)  614; 
Buell  V.  Irwin,  24  Mich.  145,  152,  153;  Meskimen  v.  Day,  10 
Pac.  Rep.  (Kan.)  14;  Ta^'lor  v.  Harrison,  47  Texas,  454,  26 
Am.  Rep.  304;  Kelsey  v.  Dunlap,  7  Cal.  160;  Hastings  v. 
Vaughn,  5  Cal.  315;  Fogarty  v.  Finlay,  10  Cal,  239;  Wood  v. 
Cochrane,  39  Vt.  546;  Potter  v.  Dooley,  55  Vt.  516;  Musgrove 
V.  Bonser,  5  Oregon,  313,  20  Am.  Rep.  737;  Pleschner  v. 
Sumpter,  6  Pac.  Rep.  (Oregon)  506;  Gillig  v.  Maass,  28  N. 
Y.  191;  Bishop  v.  Schneider,  46  Mo.  472,  2  Am.  Rep.  533; 
Blood  V.  Blood,  23  Pick.  SO;  Barnard  v.  Campau,  29  Mich.  162. 

And  if  a  deed  be  })roperly  executed  but  defectively  re- 
cord(-d,  as  to  subsequent  purchasers,  the  defective  record  is 
not  notice  and  cannot  be  aided  by  the  production  of  the  original 
instniment.  Girardin  v.  Lampe,  16  N.  W.  Rep.  (Wis.)  614; 
Taylor  v.  Harrison,  47  Tex.  454,  26  Am.    Rep.    304;    Wood  v. 
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Cochrane,  39  Vt.  546;  Potter  v.  Dooley,  55  Vt.  516;  Sanger  v. 
Craigue,  10  Vt.  553;  Beckman  v.  Frost,  1  John  Chan.  Rep.  288, 
18  John,  544;  Pringle  v.  Dunn,  37  Wis.  449;  Sawyer  v.  Adams, 
8  Vt.  172,  30  Am.  Dec.  459;  Chamberlain  v.  Bell,  7  Cal.  294; 
Terrell  v.  Andrew  Co.  44  Mo.  309;  Parrettv.  Shawbhut,  5  Minn. 
323;  Barnard  v.  Campau,  29  Mich.  162,  164. 

The  party  holding  unrecorded  deed  and  seeking  to  estab- 
lish priority  over  a  subsequent  recorded  deed  has  the  burden 
of  proof  to  show  notice  to  the  subsequent  holder.  Gress  v. 
Evans,  1  Dak.  387,  399;  Brown  v.  Volkening,  64  N.  Y.  76; 
Jackson  V.  Reid,  1  Pac.  Rep.  (Kansas,)  308;  Ryder  v.  Rush, 
102  111.  338;  McCormick  v.  Leonard,  38  Iowa,  272;  Oliver  v. 
Sanborn,  27  N.  W.  Rep.  (Mich.)  527,  528;  Sanger  v.  Craigue, 
10  Vt.  555;  Smith  v.  Yule,  31  Cal.  180;  2  Pom.  Eq.  Jur.  pp. 
219,  242  and  243;  Abbott's  Trial  Ev.  pp.  716,  717. 

Gale's  possession  of  a  part  of  the  property  as  indicated  by 
the  evidence,  actual  knowledge  of  which  was  not  brought  home 
to  Hodgdon,  was  not  of  a  character  to  give  the  latter  construct- 
ive notice  of  Gale's  title.  See  2  Pom.  Eq.  Jur.  Sees.  620  and 
615,  and  cisLses  cited  in  the  notes  thereto. 

This  occupancy  and  possession  must  have  been  unequivo- 
cal. McMeachan  v.  Griffing,  3  Pick.  150;  Brown  v.  Volkening, 
64  N.  Y.  76;  Page  v.  Waring,  76  N.  Y.  470;  Thompson  v.  Bur- 
hans,  79  N.  Y.  93. 

Melvin  Origsby,  for  respondent. 

They  here  urge  that  the  official  seals  of  the  notaries  who 
took  the  acknowledgments  do  not  appear  of  record. 

Had  this  special  objection  been  made  at  the  trial  it  could 
have  been  obviated  at  once  by  filing  the  instruments  and  bring- 
ing them  back  in  the  hands  of  the  recorder. 

An  objection  which  if  properly  made  on  the  trial  could 
have  been  obviated  will  not  be  heard  on  appeal.  Merritt  v. 
Seamen,  6  N.  Y.  168;  Levin  v.  Russell,  42  N.  Y.  255;  Sec.  651 
Rev.  Code;  McNulty  v.  Batty,  2  P.  Wis.  59. 

Byron  M.  Smith,  in  his  original  answer,  admitted  both  the 
execution  and  the  recording  of  these  instruments.  His  original 
answer  was  admitted  in  evidence.     This  was  not  error.     Green- 
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leaf  on  Evidence,  VoL  I,  Sec.  171;  C!ook  v.  Barr,  44  N.  Y.  156; 
Power  V.  Gum,  9  Pac.  Rep.  575;  Shafter  v.  Richards,  14  Cal. 
125;  Mutual  Ins.  Co.  v.  Newton,  22  Wall.  32. 

Even  if  it  was  error  to  receive  these  instruments  in  evi- 
dence, it  was  cured  by  defendant's  evidence,  showing  their  ex- 
ecution and  record.  Hinds,  Lessee,  v.  LfOngworth,  11  Wheat. 
199;  Bronson  v.  Wiman,  10  Barb.  422;  Hayden  v.  Palmer,  2 
Hill,  206;  Murray  v.  Judah,  6  Cow.  489;  8  Wait's  Pr.  206,  207. 

Possession  of  part  of  a  tract  of  land  is  possession  of  the 
whole,  where  a  party  claims  under  title.  And  **an  entry  under 
a  deed  gives  possession  of  all  vacant  land  described  in  the 
deed."  Ellicott  v.  PearL  10  Peters,  412;  Lessee  of  Ewing  v. 
Burnett,  11  Peters,  41;  Washburne  on  Real  Property. 

The  possession  of  any  part  of  the  land  was  notice  to  Smith 
sufficient  to  put  him  on  his  inquiry  and  he  was  bound  to  use 
due  diligence  in  efforts  to  ascertain  the  full  extent  of  Gale's 
claim.  3  Washburne,  3d  Ed.  283—284;  15  N.  Y.  354;  26  N.  Y. 
24;  50  N.  Y.  345;  90  N.  Y.  473;  Landes  v.  Brandt,  10  How.  U. 
S.  348;  Pair  v.  Stevenot,  29  Cal.  486;  Lestrade  v.  Barth,  19 
Cal.  676;  Landers  v.  Bolton,  26  Cal.  394. 

Palmer,  J.  This  was  an  action  brought  by  Artemas  Gale 
to  remove  cloud  from  his  title  to  160  acres  of  land  lying  within 
the  limits  of  the  city  of  Sioux  Falls,  in  Minnehaha  county. 
Plaintiff  claimed  title  under  patent  to  Margaret  Prazier; 
warranty  deed  from  her  to  Louiza  E.  Gale,  wife  of  plaintiff; 
and  by  will  from  his  said  wife  to  himself.  He  alleged  posses- 
sion by  himself  and  wife  from  the  15th  day  of  June,  1871, 
until  the  death  of  his  wife  in  June,  1880,  and  possession  by 
himself  from  that  time  until  commencement  of  action;  that 
defendants,  and  each  of  them,  unjustly  claimed  to  have  title 
in  fee  to  said  premises,  and  prayed  for  judgment  that  they,  and 
each  of  them,  be  forever  barred,  etc. 

Byron  M.  Smith,  the  only  defendant  who  answered,  ad- 
mitted patent  to  Margaret  Frazier,  as  alleged  in  the  complaint; 
admitted  possion  by  plaintiff  and  wife  of  a  strip  about  24  rods 
in  width,  along  the  north  boundary  of  said  land,  from  the  year 
1876  until  the  present  time;  denied  each  and  every  other  alle- 
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gation  in  said  complaint;  alleged  title  in  himself  through  deed 
from  Margaret  Frazier  to  Oscar  Hodgdon,  and  from  Hodgdon 
to  himself;  and,  as  a  further  defense,  alleged  that  one  William  H. 
Grant  procured  from  said  Margaret  Frazier  a  certain  power  of 
attorney  to  be  used  in  transferring  laud  thereafter  to  be  located 
by  scrip  issued  to  said  Margaret  Frazier;  that  said  power  of 
attorney  was  not  intended  to  be  used  in  conveying  the  laud  in 
question,  and  that  said  Gale  and  his  wife,  well  knowing  these 
facts,  procured  said  Grant  to  make  a  deed,  under  and  by  virtue 
of  said  power  of  attorney,  to  Louisa  E.  Gale,  of  the  lands  in 
question;  stated  the  book  and  page  of  the  county  records  where 
said  power  of  attorney  and  deed  were  recorded;  and  averred 
that  these  instruments,  and  no  other,  were  the  title  papers  un- 
der plaintiff  in  his  complaint  claimed  title  from  Margaret  Fra- 
zier to  Louiza  E.  Gale;  and  defendant  prayed  for  judgment 
that  he  be  declared  the  owner  in  fee  of  the  whole  of  said  tract 
of  land,  and  entitled  to  the  immediate  possession  of  the  same, 
and  for  his  costs,  and  such  other  equitable  relief  as  he  may  ap- 
pear entitled  to. 

Gale  replied,  and  admitted  that  the  power  of  attorney  to 
William  H.  Grant,  and  the  deed  from  Grant,  as  attorney  for 
Margaret  Frazier,  to  Louiza  E.  Gale,  were  the  instruments 
which  he  referred  to  in  his  complaint,  and  those  under  which 
he  claimed;  but  denied  all  other  allegations  of  the  answer  ex- 
cept such  as  were  in  harmony  with  those  of  the  complaint. 

On  the  issues  as  thus  joined  the  action  came  on  for  trial 
before  the  court.  At  the  trial,  Margaret  Frazier  asked  leave 
to  file  a  complaint  in  intervention;  but  as  all  her  rights  have 
been  considered  and  decided  by  the  court  In  the  separate  opin- 
ion filed  in  this  case  on  the  appeal  of  Margaret  Frazier,  as  in- 
tervenor,  a  further  consideration  of  them  becomes  unnecessary. 

Defendants  counsel  also  moved  that  the  court  bring  in 
Margaret  Frazier  as  a  necessary  party  to  a  complete  determina- 
tion of  the  controversy,  offering,  for  her,  to  go  to  trial  at  once. 
This  motion  was  overruled,  exception  being  taken,  and  error 
assigned.  This  motion  to  make  Margaret  Frazier  a  party 
was  not  based  upon  any  statement  or  affidavit,  and  no  notice  of 
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the  motion  was  served  upon  the  opposite  party,  and  in  this  re- 
spect was  not  in  conformity  with  the  rules  of  the  court,  nor 
with  the  usual  practice.  It  was  determined  in  her  separate  ap- 
peal that  she  had  no  right  to  intervene.  She  was  not  a  neces- 
sary party.  If  the  issue  of  fraud  had  been  found  in  favor  of 
defendant,  Gale  had  no  title,  and  the  controversy  would  have 
been  at  an  end,  as  far  as  Gale  and  Smith  are  concerned.  If 
found  against  defendant,  then  he  can  only  recover  by  virtue  of 
the  recording  acts.  In  either  event  the  addition  of  Margaret 
Prazier  as  a  party  could  have  no  effect  on  the  result. 

On  the  trial  plaintiff  offered  in  evidence  the  power  of  attor- 
ney and  the  deed  referred  to  in  the  pleadings.  Defendant  ob- 
jected to  their  introduction  without  proof  of  their  execution, 
on  the  ground  that  they  had  not  been  duly  acknowledged  and  re- 
corded, according  to  the  statute.  The  court  admitted  both  in- 
struments, and  the  correctness  of  this  ruling  presents  the  most 
important  of  appellant's  assignments  of  error. 

These  instruments,  as  presented  to  the  court,  were  both 
properly  acknowledged  before  a  notary  public  of  Minnesota. 
Each  bore  upon  the  back  the  certificate  of  the  former  regis- 
ter of  deeds  of  Minnehaha  county,  stating  the  time  of  filing 
and  place  of  record  in  the  usual  form.  The  only  ground  for 
the  objection  that  was  or  could  have  been  discovered,  from  an 
inspection  of  the  instruments,  was  that  the  certificate  of  ac- 
knowledgment of  the  notary,  made  out  of  the  territory,  was 
not  accompanied  by  the  certificate  of  a  clerk  of  court,  protho- 
natory,  or  other  officer,  as  was  required  by  the  laws  of  the  ter- 
ritory at  the  time  these  instruments  were  recorded.  No  more 
specific  objection  appears  in  the  record,  and  the  questions  pre- 
sented to  the  court  for  determination  by  such  objection  would 
be — Pii^sL  Had  the  execution  of  these  instruments  been  ad- 
mitted by  the  pleadings  so  as  to  render  further  proof  unneces- 
sary? Second.  Had  the  recording  of  them  without  the  certifi- 
cate  mentioned  been  cured  by  the  curative  act  of  January  6, 
1873,  which  was  intended  to  give  the  same  force  and  effect  to 
the  record  of  instruments  unaccompanied  by  the  additional  cer- 
tificate as  to  those  which  were? 
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It  further  appeared  that  the  register  of  deeds,  in  recording 
these  instruments,  did  not  indicate  upon  his  record  either  by 
•*L.  s."  or  a  scroll  with  the  word  **Seal"  inside  it,  or  other- 
wise, that  there  was  any  impression  of  a  notarial  seal  on  either 
instrument.  This  ground  for  error  was  most  strenuously  urged 
by  appellant  in  this  court.  Had  this  special  objection  been 
stated  at  the  trial,  it  could  have  been  obviated  at  once  by  filing 
the  instruments  for  record,  and  bringing  them  back  in  the 
bands  of  the  recorder.  The  general  rule  is  that  an  objection, 
which,  if  properly  made  on  the  trial,  could  have  been  obviated, 
will  not  be  heard  on  appeal.  The  rule  is  so  stated  in  Merritt  v. 
Seaman,  6  N.  Y.  168;  Levin  v.  Russell,  42  N.  Y.  255;  and  Mc^ 
Nulty  V.  Batty,  2  Pin.  Wis.  59. 

Again,  it  appears  that  the  original  answer  of  Byron  M. 
Smith  was  superseded  by  an  amended  supplemental  answer. 
The  original  answer  was  verified  by  Smith,  and  on  the  trial 
plaintiffs  counsel  offered  in  evidence  so  much  of  it  as  admitted 
the  execution  of  the  power  of  attorney  and  the  deed.  This  ev- 
idence was  clearly  admissible,  and  sufficient  proof  of  the  exe- 
cution of  those  instruments.  In  Cook  v.  Barr,  44  N.  Y.  156, 
Earl,  C,  in  rendering  the  opinion  of  the  court,  says:  * 'Where 
a  party  to  a  civil  action  has  made  admission  of  facts  material 
to  the  issue  in  the  action,  it  is  always  competent  for  the  adverse 
party  to  give  them  in  evidence;  and  it  matters  not  whether  the 
admissions  were  in  writing  or  parol,  nor  when  nor  to  whom 
the.^  were  made."  The  same  rule  is  laid  down  in  Shafter  v. 
Richards,  14  Cal.  125;  and  in  the  late  case  of  Brown  v.  Pickard, 
9Pac.  Rep.  573.  In  Philadelphia  W.  &  B.  R.  Co.  v.  Howard, 
13  How.  307,  it  was  held  that  when  a  corporation  had  in  one 
action  admitted,  through  its  counsel,  that  a  certain  instrument 
bore  the  corporate  seal,  that  admission  could  be  put  in  evidence 
in  another  action,  to  prove  that  the  seal  on  the  instrument  was 
the  seal  of  the  corporation. 

Again,  the  execution  of  both  the  power  of  attorney  and  the 
deed  was  admitted  by  the  amended  supplemental  answer.  Ap- 
pellants' counsel  insists  that  the  part  of  the  answer  in  which 
the  admissions  occur  is   a  separate  and  distinct  defense,  and 
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that  plaintiffs  below  were  bound,  notwithstanding  these  admis- 
sions, to  prove  every  fact  put  in  issue  by  the  general  denial  of 
the  answer.  Such  is  not  the  rule.  In  Hartwell  v.  Page,  14 
Wis  53,  which  was  an  action  against  a  sheriff  for  the  unlawful 
taking  of  goods,  the  court  says:  **The  answer  specifically  ad- 
mits that  the  goods  in  question  had  been  sold  by  King  to  the 
plaintiff,  and  seeks  to  avoid  the  sale  by  alleging  that  it  was 
fraudulent.  It  is  true  it  first  contains  a  general  denial  of  the 
allegations  of  the  complaint;  but  we  have  several  times  decided 
that  although,  under  the  code,  a  defendant  may  set  up  as  many 
defenses  as  he  pleases,  yet  he  cannot,  by  making  repugnant  al- 
legations, compel  the  plaintiff,  in  order  to  avoid  a  denial  in  one 
part  of  the  answer,  to  prove  any  facts  specifically  admitted  in 
another  part."  In  Derby  v.  Gallup,  5  Minn.  85,  which 
was  an  action  for  taking  and  converting  personal  prop- 
erty, the  answer  contained  a  denial  of  each  and  every  allega- 
tion of  the  complaint,  and,  in  a  further  defense  set  up  that  the 
goods  belonged  to  a  third  party,  and  that  defendant  took  them 
on  a  writ  duly  issued  against  said  third  party.  The  bourt  held 
that  the  taking  was  admitted.  The  opinion  in  that  case  is  very 
full,  and  was  made  still  more  exhaustive  on  an  application  for 
reargument.  Bamnm  v.  Kennedy,  21  Kan.  181,  is  another 
case  in  point.  In  fact  the  rule  laid  down  in  Hartwell  v. 
Page  is  not  questioned,  so  far  as  we  know,  by  any  decision 
rendered  under  a  code  similar  to  our  own.  Mutual  Ins.  CJo.  v. 
Newton,  22  Wall.  32,  is  relied  upon  by  appellant.  In  that  case 
suit  was  brought  upon  a  life  insurance  policy.  Among  the 
proofs  submitted  to  the  company  was  the  verdict  of  a  coroner's 
jury,  which  stated  that  the  deceased  came  to  his  death  **by  a 
pistol  shot,  tired  by  a  pistol  in  his  own  hand,  through  the 
heart."  The  policy  contained  a  pi-ovision  rendering  it  void  in 
case  of  suicide.  When  the  proofs  were  presented  to  the  agent 
of  the  company  he  said  they  were  suflScient  as  to  the  death  of 
insured,  but  that  they  also  disclosed  the  fact  that  injured  came 
to  his  death  by  his  own  hand;  therefore  the  company  was  not 
liable.  On  the  trial  this  admission  of  the  agent  was  put  in  evi- 
dence to  prove  the  death  of  the  insured.     But  when  the  com- 
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pany  offered  in.  evidence  the  preliminary  proof  submitted  to 

them,    containing  said   verdict,    they  were  excluded.     In  his  j 

charge  to  the  jury  the  judge  separated  that  part  of  the  agent's  > 

admission  which  admitted  the  death  from  the  accompanying  Ian-  ; 

guage,  that  the  proof  disclosed  a  case  of  suicide.     This  was  held  ^ 

error  by  the  supreme  court,  as  was  also  the  refusal  to  allow  the 

company  to  put  in  evidence  the  preliminary  proofs  mentioned. 

Again,  we  do  not  think  that  the.  mere  omission  of  **L.  s.''  :\ 

or  a  scroll  indicating  a  seal,  from  the  record  of  these  instru-  ^, 

ments,  destroyed  the  admissibility  of  the  originals  in  evidence. 
At  the  time  these  deeds  were  recorded  the  statute  of  the  terri-  ; 

tory  provided  that  a  deed  duly  acknowledged  was  entitled  to  be  .   r 

read  in  evidence  without  further  proof  of  its  execution.     Such  i 

is  the  law  at  present  in  many  of  the  states.     Under  our  present  ' 

Code,  §§  651,  494,  every  deed  acknowledged,  or  proved  and  duly 
recorded,  is  admissible  in  evidence;  and  a  deed  is  deemed  to  be 
recorded  when,  being  duly  acknowledged,  etc.,  it  is  deposited  for 
record.  These  instruments,  supposing  them»to  have  been  cured 
by  the  act  of  1873  as  to  the  admission  of  the  certificates  before  ^ 

mentioned,  were  once  entitled  to  be  read  in  evidence  without 
having  been  recorded.     Section  25,  p.   271,  Laws  1862.     Our  ''4 

present  code  was  enacted  in  1877.     Section  671  reads:     •*A11  : 

conveyances  of  real  property,  made  before  this  amended  code  ^ 

goes  into  effect,  and  acknowledged  or  proved  according  to  the 
laws  in  force  at  the  time  of  such  making  and  acknowledgment 
or  proof,  have  the  same  force  as  evidence,  and  may  be  recorded 
in  the  same  manner,  and  with  like  effect,  as  'conveyances  exe- 
cuted  and  acknowledged  in  pursuance  of  this  chapter."  It  is, 
to  say  the  least,  not  clear  that  an  instrument  executed  and  ac- 
knowledged prior  to  the  enactment  of  our  present  statute,  so  as 
to  be  admissible  in  evidence  under  the  law  of  1862,  must  be  re- 
corded in  order  to  render  it  admissible  now.  Appellant's 
counsel  cite  many  cases  to  show  that  these  instruments  were 
not  duly  recorded,  and  therefore  not  admissible  in  evidence. 
Most  of  those  cases,  however,  have  reference  to  the  effect  of 
an  imperfect  record  as  notice,  and  not  to  the  exact  question 
here  presented. 
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It  may  be  conceded  that,  as  a  general  proposition,  an  in- 
strument is  not  duly  recorded,  so  as  to  be  admissible  in  evi- 
dence under  our  statute,  unless  the  record  of  that  instrument 
would  be  constructive  notice  of  its  contents,  Still,  there  may 
be  exceptions.  The  question  is  ably  considered  in  Meskimen  et  al 
V.  Day,  10  Pac.  Rep.  14,  decided  by  the  supreme  court  of  Kan- 
sas in  March,  1886,  cited  by  appellants.  The  law  in  Kansas  in 
regard  to  recorded  instruments  being  admissible  in  evidence  is 
essentially  the  same  as  here.  In  the  case  mentioned  the  record 
of  a  lost  deed  was  offered  in  evidence.  The  record  did  not 
show  that  the  deed  bore  the  seal  of  the  notary  who  took 
the  acknowledgement.  The  record  was  on  that  account  re- 
jected. It  will  be  observed  that  for  that  case  to  have  been  ex- 
actly like  the  one  at  bar  the  deed  should  have  been  offered, 
bearing  the  seal,  and  rejected  because  the  record  did  not  show 
that  it  bore  the  seal.  But  the  force  of  the  decision  in  that  case 
is  somewhat  impaired  as  an  authority  in  point  here,  because 
the  court  says:  ** After  the  rejection  of  the  record  from  the  of- 
fice of  the  register  of  deeds,  the  plaintiffs  offered  and  were  al- 
lowed to  prove  the  contents  of  the  lost  deed.  In  this  way  the 
court  became  possessed  of  all  its  terms  and  conditions,  and 
therefore  we  do  not  perceive  that  the  ruling  of  the  court  re- 
jecting the  record  of  the  deed  was  very  material  in  the  case. " 

In  Starkweather  v.  Martin,  28  Mich.  472,  the  only  point  on 
which  the  case  turned  was  the  effect  of  the  presumed  clerical 
error  of  a  register  in  omitting  from  the  record  anything  to  in- 
dicate that  the  deed  bore  a  seal.  The  question  is  there  fully 
and  ably  discussed,  and  the  question  there  presented  is  very 
nearly  identical  with  the  one  under  consideration.  There  the 
record  of  a  deed  was  offered  in  evidence.  It  did  not  show  that 
the  original  was  sealed  by  the  grantor,  as  was  required  by  law. 
The  court  below  excluded  it.  The  supreme  court,  after  the 
fullest  consideration,  no  other  point  being  raised,  granted  a 
new  trial.  The  following  language  of  that  court  is  appropriate 
here:  **We  have  an  entry,  as  the  record  of  a  deed,  made  by  a 
register  of  probate  more  than  forty  years  ago, — an  entry  made 
shortly  after  the  organization  of  the  county,  when  the  county 
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was  new,  and  when,  in  some  districts,  there  was  great  loose- 
ness, carelessness,  and  irregularity  in  the  making  and  care  of 
records.  The  entry  was  certainly  considered  by  the  officer  as 
authorized,  and  was  as  certainly  intended  to  be  a  regular  and 
legal  record  of  a  deed.  It  was  his  duty  to  record  it,  if  it  was 
sealed.  It  was  contrary  to  his  duty  to  record  it,  if  it  wag  not 
sealed."  In  conclusion  the  court  says:  '*Upon  full  considera- 
tion, we  think  the  evidence  derived  from  facts,  inferences  and 
presumptions  supports  the  opinion  that  the  original  was  sealed 
and  that  enough  appeared  upon  the  face  of  the  registry,  when 
rightly  viewed,  to  denote  the  fact." 

The  case  here  presented  is  in  some  particulars  much 
stronger  than  that.  Here  we  need  no  inferences  nor  presump- 
tions from  which  to  conclude  that  the  original  instruments  were 
sealed,  and  that  the  seals  were  omitted  from  the  record  by  mis- 
take of  the  recorder.  The  originals  were  before  the  court 
bearing  the  seals,  and  evidence  was  submitted  proving  that  the 
notarial  seals  were  on  the  instruments  when  they  were  re- 
corded. All  that  was  said  in  the  Michigan  case  about  the 
country  being  new,  and  the  officers  but  little  informed  as  to 
their  duties,  applies  with  full  force  in  this  case.  These  instru- 
ments were  recorded  in  1871  by  the  first  register  of  deeds 
elected  after  the  organization  of  the  county.  The  instruments 
in  question  were  among  the  first  recorded  in  the  county  There 
was  at  that  time  no  law  directing  the  manner  of  recording,  or 
indicating  a  method  of  representing  seals.  It  is  plain  that  if 
the  attention  of  the  court  had  been  especially  called  to  the  fact 
that  the  records  did  not  bear  any  sign  or  device  indicating  that 
the  originals  had  seals,  the  originals  being  before  him,  and 
proof  being  submitted  that  the  impression  of  the  seals  had  not 
been  added  after  the  recording,  he  must  have  concluded  that 
their  omission  was  a  mere  clerical  error,  there  was  therefore  no 
error  in  admitting  these  instalments  in  evidence. 

But  if  error  had  been  committed  in  admitting  in  evidence 
Gale's  title  papers,  it  was  cured  when  the  appellants'  attorneys 
put  in  evidence  the  deposition  of  Brosseau,  and  put  upon  the 
V.4DAK. — 13 
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stand  William  H.  Grant,  who,  as  attorney  in  fact  for  Margaret 
Frazier,  executed  the  deed  in  question.  In  his  amended  sup- 
plemental answer,  Smith,  after  setting  out  the  execution  of  a 
power  of  attorney  by  Margaret  Frazier  to  William  H.  Grant, 
and  a  deed  by  Grant  as  such  attorney  to  Louise  E.  Gale,  and 
after  giving  the  book  and  page  of  the  county  records  where 
said  instruments  were  recorded,  says,  '*thatsaid  above  men- 
tioned pretended  deeds,  and  no  others,  are  referred  to  and 
mentioned  in  said  complaint  as  the  deeds  of  said  Margaret 
Frazier  to  said  Louise  E.  Gale."  In  his  reply.  Gale,  referring 
to  the  same  instruments,  admits,  ''that  said  title  papers  are  the 
ones  referred  to  in  plaintiffs'  complaint,  and  those  under 
which  he  claims."  With  the  pleadings  in  that  condition,  appel- 
lant, in  the  court  below,  objected  to  the  introduction  of  the  title 
papers  in  evidence,  and  then  put  in  evidence  the  deposition  of 
Brosseau,  who  testifies  that  he  obtained  two  powers  of  attorney 
from  Margaret  Frazier;  that  one  of  them  was  made  to  William 
H.  Grant;  and  under  that  one  he  got  Grant,  as  attorney  for 
Margaret  Frazier,  to  execute  the  deed.  Grant  was  also  put 
upon  the  stand,  and  with  the  deed  before  him,  practically  ad- 
mitted that  he  executed  it.  Appellants  then  put  in  evidence 
the  records  of  those  very  instruments. 

The  general  rule  is  that  where  a  party  makes  a  valid  ob- 
jection to  the  introduction  of  evidence,  and  afterwards  puts  in 
evidence  proving  the  same  facts,  he  waives  his  objection. 
CowEN,  J.,  in  Hoyden  v.  Palmer,  2  Hill,  209,  says:  '*It  is  then 
in  principle,  like  the  case  of  a  judge  erroneously  receiving  evi- 
dence to  a  fact  against  the  party,  to  which  he  excepts,  but  af- 
terwards insists  upon  and  proves  the  same  fact  himself.  That 
has  been  often  allowed  to  defeat  the  effect  of  the  exception. " 
In  many  respects  this  case  is  like  that  of  Hinde's  Lessee  v. 
Longworth,  11  Wheat.  199.  There  a  deed  had  been  offered  in 
evidence  and  rejected  because  of  a  defective  acknowledgment. 
Afterwards  other  proof,  not  objected  to,  and  tending  to  estab- 
lish the  execution  of  the  deed,  was  submitted  by  plaintiff.  The 
supreme  court  says:  **What  that  proof  was  is  not  stated,  but 
we  presume  it  to  have  been  enough  to  prove  the  due  execution 
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of  the  deed,  both  because  it  does  not  appear  to  have  been  ob- 
jected to,  and  because  the  defendant  went  into  evidence  to  show 
tbe  deed  was  fraudulent  and  void,  which  would  have  been  alto- 
gether irrelevant  if  the  deed  had  not  been  sufficiently  proved 
to  be  submitted  to  the  jury.  This  might  supersede  the  neces- 
sity of  this  court  expressing  any  opinion  upon  the  sufficiency  of 
the  acknowledgment  of  the  deed,  because,  admitting  the  court 
below  erred  in  rejecting  it  in  the  first  instance,  still  as  it  was 
afterwards,  in  the  progress  of  the  trial,  duly  proved,  the  judg- 
ment would  not  be  reversed  on  account  of  that  error,  if  this  was 
the  only  question  in  the  case."  To  the  same  effect  is  Ostland 
V.  Porter,  25  N.  W.  Rep.  731,  decided  by  this  court. 

Appellants  insist  that  the  court  below  erred  in  finding  the 
question  of  fraud  in  procuring  the  title  from  Margaret  Frazier 
to  Louise  E.  Gale  against  defendant  There  is  scarcely  any 
foundation  for  such  claim.  The  only  evidence  tending  to 
show  such  fraud  was  in  the  deposition  of  Brosseau.  If  any 
fraud  was  perpetrated,  he  was,  according  to  his  own  showing, 
party  to  it.  If  Margaret  Frazier  was  defrauded  out  of  this 
land,  Brosseau  and  Grant  did  it  for  $160,  according  to  Bros- 
seau's  testimony.  Grant  gave  no  evidence  on  the  question  of 
fraud.  An  examination,  not  very  critical,  of  Brosseau's  depo- 
sition, discloses  a  class  of  evidence  upon  which  a  court  might 
safely  hesitate  before  finding  a  fraud  had  been  perpetrated,  es- 
pecially when  other  evidence  in  conflict  with  it  was  in  the  case. 
Plaintiff's  evidence  tended  to  show  that  he  bought  the  land  for 
his  wife,  and  paid  for  it,  and  knew  nothing  of  the  alleged  fraud. 
If,  from  the  evidence,  and  with  the  witnesses  before  him,  the 
trial  judge  found  no  fraud  had  been  committed,  the  difficulty  is 
still  greater  for  us  to  say  from  the  record  that  there  was  error 
in  such  finding. 

Upon  the  question  whether  the  records  of  the  deed  and 
power  of  attorney  were  sufficient  to  give  Smith  constructive 
notice  of  Gale's  title  it  is  not  necessary  for  us  to  pass.  In  his 
original  answer,  parts  of  which  we  think  were  correctly  re- 
ceived in  evidence.  Smith  admitted  the  possession  by  Gale  and 
wife  on  and  after  the  year  1876.     The  proof  submitted  tended 
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conclusively  to  show  that  Gale's  possession  was  the  same  in 
1874,  when  the  deed  under  which  Smith  claimed  was  made, 
that  it  was  in  1876.  The  possession  of  a  strip  about  24  rods 
wide,  on  and  after  1876,  was  admitted  in  Smith's  last  answer; 
and  we  think  the  possession  of  the  whole  tract,  as  alleged  in 
the  complaint,  was  fully  established  by  the  evidence.  It  was 
decided  in  EUicott  v.  Pearl,  10  Pet  432.  and  there  stated  to  be 
a  well  settled  rule  of  that  court,  that.  When  one  enters  under 
color  of  title  by  deed,  his  possession  is  deemed  to  extend  to  the 
bounds  described  in  the  deed,  although  his  actual  settlement 
and  improvements  were  on  a  small  parcel  only  of  the  tract. 
Our  statute  (Section  46,  Code  Civil  Proc. )  is  to  the  same  effect. 
See,  also.  Lessee  of  Ewing  v,  Burnett,  11  Pet.  41.  The  posses- 
sion of  any  part  of  the  land  was  notice  to  Smith  sufficient  to  put 
him  on  his  inquiry,  and  he  was  bound  to  use  due  diligence  in 
his  efforts  to  ascertain  the  full  extent  of  Gale's  claim.  This 
doctrine  is  laid  down  by  Washburn  in  the  third  volume  of  his 
work  on  Real  Property,  283,  284;  and  is  supported  by  Landes 
v.  Brant,  10  How.  U.  S.  370;  Pair  v.  Stevenot,  29  Cal.  486;  Les- 
trade  v.  Barth,  19  Cal.  676;  Landers  v.  Bolton,  26  Cal.  394;  Mus- 
grove  V.  Bonser,  20  Amer.  Rep.  737;  Bishop  v.  Schneider,  2 
Amer.  Rep.  533;  Williamson  v.  Brown,  15  N.  Y.  354;  Kellogg  v. 
Smith  26  N.  Y.  18;  Reed  et  cd.  v.  Gannon,  50  N.  Y.  345;  Ellis  v. 
Hoeman,  90  N.  Y.  466. 

Judgment  affirmed. 

All  concur,  except  Tripp,  C.  J. ,  who,  having  been  of  coun- 
^1,  did  not  sit  in  the  case. 


Gale  et  aL  v.  Frazier  et  al. 

« 

1.  Practice— MOTION  FOR  INTERVENTION— SUFFICIENCY   OP  COMPLAINT 

IN— RAISED  ON  MOTION. 

Upon  a  motion  for  leave  to  file  a  complaint  in  intervention,  the 
same  questions  may  be  raised  as  to  the  sufficiency  of  the  complaint, 
that  could  be  rais4^  on  demurrer.  And  a  refusal  to  allow  an  interven- 
tion upon  a  demurrable  complaint  is  not  error. 

2.  lNTER\'ENnON— L£A\'E  GRANTED — WHEN. 

The  refusal  to  grant  leave  to  intervene  must  be:  first,  because  the 


1886,  ]  GALE  V.  PRAZIER.  197 

complaint  does  not  show  a  proper  case  for  intervention;  second,  because 
the  facts  are  so  imperfectly  stated  in  the  complaint  that  a  cause  of  ac- 
tion is  not  presented  thereby;  or,  third,  because  the  application  to  the 
court  for  leave  to  intervene  was  not  seasonably  made. 

3,  Same— WHETHER  SEASONABLY   MADE— QUESTION   OF   SOUND   DISCRE- 

TION FOR  COURT. 

A  party  cannot,  as  a  matter  of  absolute  rig'ht,  choose  his  own  time 
to  make  application  for  leave  to  intervene.  The  right  to  intervene 
mest  be  exercised  and  asserted  with  reasonable  diligence.  Whether 
this  has  been  done  is  a  question  for  the  sound  discretion  of  the  court 
under  the  facts  of  each  particular  case. 

4.  CJOMPLAINT— WHAT  INTEREST  ENTITLES  TO  INTERVENTION. 

To  authorize  an  intervention  the  complaint  must  disclose  an  inter- 
est created  by  a  valid  claim  to  the  demand,  or  some  part  thereof  in 
suit;  or  a  lien  upon  the  property  or  some  part  thereof,  which  is  the 
subject  of  litigation;  and  the  interest  must  be  of  such  a  direct  character 
that  the  intervener  will  either  gain  or  lose  by  the  direct  legal  opera- 
.  tion  and  effect  of  the  judgment. 

Filed  October  6,  1886. 

Appeal  from  the  district  court  of  Minnehaha  county. 

The  facts  are  stated  in  the  opinion. 

Boyce,  Noyes  S  Boyce,  for  Margaret  Frazier,  intervener  and 
appellapt. 

A  denial  of  the  right  to  intervene  in  a  proper  case  is  error. 
Martin  v.  Thomson,  63  Cal.  1 :  Coburn  v.  Smart,  Hearst,  inter- 
vener, 53  Cal.  742;  Coffey  v.  Greenfield,  55  Cal.  382;  Pomeroy's 
B.  &  R,  Sees.  411,  413  note,  426,  431;  Code  Civil  Proc.  Sec.  90. 
If  the  deed  to  Hodgdon  was  void  Margaret  Frazier  was  the  le- 
g^l  owner  of  the  land.  Civil  Code,  Sec.  681;  Chamberlain  v. 
Taylor,  92  N.  Y.  348;Hasbrouck  v.  Bunce,  62  N.  X  482. 

If  Smith  were  unsuccessful  she  would  be  liable  on  her 
warranty  of  the  land  to  Hodgdon  and  his  assigns  for  the  con- 
sideration paid  to  her,  and  the  expenses  properly  incurred  in 
defending  title.  Dak.  Civ.  Code,  Sec.  1951;  Cal.  Civ.  Code,  Sec. 
3304  and  cases  cited;  Shattuch  v.  Lamb,  65  N.  Y.  449;  Hamilton 
V.  Wright,  37  N.  Y.  502;  Somers  v.  Schmidt,  24  Wis.  417; 
Gradwohler  v.  Harris,  29  Cal.  150. 

Surely  she  had  an  interest  in  the  success  of  Smith  and  in 
the  matter  in  litigation.  ''Any  interest*'  is  held  to  be  sufficient 
to  justify    intervention.      Coffey  v.   Greenfield,   55  Cal.   382; 
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Greeley  v.  County  of  Lyon,  40  lo.  72;  Young  v.  Tucker,  39  lo. 
596,  600;  Camp  v.  McGillicuddy,  10  lo.  201;  Dutil  v.  Pacheco, 
21  Cal.  441. 

Both  the  legal  and  equitable  owners  are  proper  parties, 
and  either  may  intervene.  Gradwohl  v.  Harris,  29  Cal.  150; 
Taylor  v.  Adair,  22  la.  279;  Pom.  Rights  and  Re.  Sec.  137,  426; 
Reynolds  v.  Lincoln,  9  Pac.  176  (Cal.);  Hasbrouck  v.  Bunce, 
82  N.  Y.  482. 

Either  a  necessary  or  a  proper  party  to  the  action  may  in- 
tervene. Carney  v.  Gleissner,  22  N.  W.  735;  Shaver  v.  Brainard 
29  Barb.  25;  Fowler  v.  Doyle,-  16  la.  534;  Brown  v.  Bryan,  31  la. 
556;  Hubbard  v.  Eames,  22  Barb.  597;  Camp  v.  McGillicuddy, 
10  la.  201. 

She  was  a  necessary  party.  After  the  analogy  of  the  rule 
in  actions  by  third  parties  to  set  aside  deeds  as  void  for  fraud 
as  against  plaintiffs,  in  which  actions  the  grantors  in  the  deeds 
to  be  declared  void  must  be  made  parties.  Pomeroy's  Reme- 
dies, Sec.  404  and  cases  cited;  Shaver  v.  Brainard,  29  Barb.  25; 
Sewell  V.  Russell,  2  Paige  175;  Lovejoy  v.  Irelan,  17  Md.  525; 
Lawrence  v.  Bank,  35  N.  Y.  320;  Beardsley  Scythe  Co.  v.  Fos- 
ter 36  N.  Y.  566. 

As  a  party  absolutely  essential  to  the  equitable  defense  of 
the  defendant  Smith.  Dak.  Code  Civ.  Proc.  Sec.  74;  Sedgwick 
&  Waite,  Trial  of  Title  to  Land,  95,  260;  Bliss  on  Code  Plead- 
ing, 53  and  note;  Hamilton  v.  Wright,  37  N.  Y.  502;  Farnum  v. 
Peterson,  111  Mass.  148;  McMahan  v.  Bowe,  114  Mass.  140; 
Hasbrouck  v.  Bunce,  62  N.  Y.  482;  Hiner  v.  Newton,  30  Wis. 
640. 

The  complaint  in  this  kind  of  action  is  in  the  nature  of  a 
bill  in  equity  and  the  equitable  rule  in  respect  to  parties  is  to 
prevail.  Brandt  v.  Wheaton,  52  Cal.  430;  Reynolds  v.  Lincoln 
8npra\  Young  v.  Tucker,  39  la.  596,  600. 

Melvin  Grigshy,  for  respondents. 

No  brief  on  file. 

Palmer,  J.  This  action  was  commenced  by  issuing  the 
summons  on  the  twenty-seventh  day  of  September,  1882,  and 
was  brought  by  the  plaintiff  Artemas  Gale  to  quiet  his  title  to 
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160  acres  of  land  situate  in  the  county  of  Minnehaha,  territory 
of  Dakota.  The  chain  of  title  under  which  the  plaintiff  claims 
is  as  follows:  Patent  from  the  government  to  Margaret  Fra- 
zier,  July,  1864;  power  of  attorney  from  Margaret  Frazier  to 
W.  H.  Grant,  December  9,  1868;  warranty  from  Margaret  Fra- 
zier to  W.  H.  Grant,  attorney  in  fact,  to  L.  E.  Gale,  wife  of 
plaintiff  Gale,  October  12,  1870;  a  devise  from  said  L.  E.  Gale 
(who  deceased  June  27,  1880,)  to  the  plaintiff  Artemas  Gale;  a 
deed  from  Artemas  Gale  to  the  plaintiff  Helen  G.  McKinnon, 
August  1,  1883,  and  a  deed  of  an  undivided  one-half  interest  in 
said  land  by  Helen  G.  McKinnon  to  plaintiff  Grigsby, 
August  14,  1883.  The  two  last  deeds  were  executed  during 
the  pendency  of  this  suit.  The  plaintiff  Gale  further  al- 
leges in  his  complaint  that  from  the  fifteenth  day  of  June,  1871, 
to  the  time  of  her  death,  the  premises  in  question  were  in  the 
actual  possession  of  the  said  Louise  E.  Gale,  and  her  hus- 
band, this  plaintiff  Artemas  Gale;  that,  from  the  date  of 
the  death  of  the  said  Louise  E.  Gale  until  the  commencement 
of  this  action,  the  plaintiff  Artemas  Gale  was  in  sole  possession 
of  the  same;  that  the  defendants,  and  each  of  them,  unjustly 
claim  to  have  title  in  fee  to  said  premises, — with  the  usual 
prayer  that  the  defendants  be  barred  from  all  claim  to  the  es- 
tate in  question,  etc. 

Byron  M.  Smith  only  answered.  On  the  nineteenth  day  of 
December,  1882,  the  defendant,  Byron  M.  Smith,  made  his  an- 
swer, in  which  he  seeks  to  defend  his  title  through  the  follow- 
ing chain:  First,  by  admitting  the  patent,  as  set  forth  in  the 
complaint,  to  Margaret  Frazier;  second,  that  said  Margaret 
Frazier  conveyed  said  land  by  deed  to  one  Oscar  Hodgdon  on 
the  twenty-ninth  day  of  May,  1872,  and  that  said  Hodgdon  con- 
veyed the  same  land,  by  deed,  to  the  said  Byron  M.  Smith,  on 
the  twentieth  day  of  June,  1874.  Defendant  Smith  therefore 
insists  that  he  has  the  legal  title  and  right  of  possession. 
Smith,  further  answering,  attacks  and  denies  that  plaintiff 
Gale  has  any  legal  title  to  said  land,  and  admits  a  wrongful  pos- 
sion  of  the  whole  of  said  land  by  Gale  since  the  year  1876.  The 
answer  then,  upon  information  and  belief,  charges  fraud  in  va- 
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rious  ways  and  transactions  pertaining  to  plaintiff's  chain  of 
title,  which  are  unnecessary  to  consider  here.  This  answer 
was  subscribed  and  sworn  to  by  the  defendant  Byron  M.  Smith 
on  the  nineteeth  day  of  December,  1882,  and  was  filed  in  the 
case  on  the  twenty-sixth  day  of  March,  1883.  On  the  four- 
teenth day  of  September,  1883,  defendant  Smith,  by  his  attor- 
ney, filed  a  supplemental  answer  in  the  case,  setting  forth  all 
the  facts  previously  admitted  and  alleged,  and  specificially  re- 
ferred to  the  previous  answer  of  the  said  Byron  M.  Smith;  and 
in  addition  thereto,  set  forth  the  fact  of  the  conveyances  of 
said  land  from  Gale  to  McKinnon,  and  McKinnon  to  Grigsby. 
Such  motions  were  made  and  orders  granted,  on  application  of 
defendant  Smith,  that  Melvin  Grigsby  and  Helen  G.  McKinnon 
were  made  parties  plaintiff,  and  each  made  separate  reply.  On 
the  eighth  day  of  May,  1884,  the  case  was  called  for  trial, 
whereupon  the  defendant  Byron  M.  Smith,  upon  affidavit  and 
papers  in  the  case,  asked  leave  of  the  court  to  file  instanter  an 
amended  answer,  and  an  amended  supplemental  answer,  which 
motion  was  granted. 

The  next  step  in  the  proceeding  was  a  motion  and  petition  of 
Margaret  Frazier  in  intervention,  and  asking  to  be  made  a  party 
defendant,  and  seeking,  by  her  complaint,  to  be  adjudged  a 
trustee  of  said  lands,  for  the  use  and  benefit  of  the  sajd  defend- 
ant Byron  M.  Smith.  This  application  was  presented  by  her 
attorneys,  Boyce,  Noyes  &  Boyce,  some  of  whom  had  been, 
from  the  commencement  of  the  proceedings,  attorneys  for  the 
defendant  Smith.  The  motion  was  denied;  and  this  order  of 
the  court  below,  denying  the  motion  for  leave  to  file  her  com- 
plaint in  intervention,  and  allow  Margaret  Frazier  to  be  made 
party  defendant  with  Byron  M.  Smith  in  resisting  the  plaintiffs 
claim,  is  the  error  assigned  upon  the  intervention  branch  of  the 
case. 

The  case  was  then  tried  by  the  court,  and  from  the  evidence 
adduced  the  court  found  on  all  the  issues  for  the  plaintiff,  and 
ordered  and  decreed  accordingly.  As  to  Margaret  Frazier's 
right  to  intervene,  three  very  important  questions  are  pre- 
sented.    First,  whether,  conceding  it  to  be  a  proper  case  for 
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intervention,  her  complaint  is  sufficient  in  law  for  such  pur- 
pose? Second,*was  her  application  made  in  time?  Third,  had 
Margaret  Frazier  such  an  interest  in  the  matter  in  litigation, 
in  the  success  of  either  of  the  parties  thereto,  as  would  entitle 
her  to  become  a  party  by  intervention?  We  will  consider  these 
in  the  order  stated. 

By  the  first  allegation  in  her  complaint  we  are  infonned 
that  the  patent  to  the  land  was  issued  to  her.  The  second 
denies  any  conveyance  by  her,  or  by  her  authority,  except  on 
or  about  the  twenty-ninth  day  of  May,  1872,  when,  she  de- 
clares, she,  **by  her  certain  warranty  deed  of  that  date,  duly 
executed,  acknowledged,  and  delivered,  and  for  a  good  and 
valuable  consideration,  conveyed  the  whole  of  said  land  in  fee 
simple  to  one  Oscar  Hodgdon."  The  above,  though  a  meager 
allegation  as  to  the  kind  of  warranty,  or  the  quantity  or  quality 
of  the  consideration  for  such  conveyance  to  Hodgson,  would 
doubtless  be  sufficient  to  settle  one  of  the  conditions  contem- 
plated by  our  statute  on  intervention,  viz:  Margaret  Frazier, 
by  thus  showing  a  conveyance  of  the  land  from  herself  to 
Hodgdon,  cannot  be  in  a  position  to  claim  an  interest  *  'against 
both"  the  parties  litigating.  Her  legal  status,  then,  must  be  as 
one  having  an  interest  in  the  matter  in  litigation  of  one  of  the 
parties.  She  says  her  interest  lies  with  the  defendant  Smith. 
If  that  be  true,  it  must  be  by  reason  of  her  covenants  to  Oscar 
Hodgdon,  who  is  not  a  party  here.  Hodgdon  being  the  grantee 
of  Frazier,  and  the  grantor  of  defendant  Smith,  it  becomes  im- 
portant to  inquire  what  her  relations  are  to  Smith,  so  far  as 
having  *'an  interest  in  the  matter  in  litigation"  between  Gale 
and  Smith.  The  only  information  obtainable  upon  this  point  is 
found  in  her  complaint  in  intervention.  By  that  she  says  she 
conveyed  in  fee-simple,  by  warranty  deed,  the  land  in  question 
to  Oscar  Hodgdon,  and  that  Hodgdon  subsequently,  by  deed, 
conveyed  the  same  to  Smith. 

It  is  insisted  that  Margaret  Frazier  had  a  right  to  intervene 
and  be  made  a  party,  because  she  was  grantor  in  a  deed  to 
Hodgdon,  who  deeded  to  Smith;  and,  if  Smith  is  unsuccessful 
in  this  suit,  she  would  be  liable  on  her  covenants  of  warranty 
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to  Hodgdon.  Upon  the  complaint,  with  no  further  allegations 
or  information  concerning  the  covenants  the  cotirt  below  must 
have  been  expected  to  presume  that  the  covenants  in  her  deed 
to  Hodgdon  were  such  as  would  pass  with  the  estate,  to  estab- 
lish such  liability  and  interest.  Conceding  that  this  would  be 
such  an  interest  in  the  result  of  the  action  as  would  entitle 
Margaret  Frazier  to  intervene,  there  is  nothing  in  her  com- 
plaint, upon  which  her  motion  to  intervene  is  founded,  from 
which  the  court  could  determine  that  she  would  be  liable  to 
Smith  as  a  direct  and  unavoidable  result  of  a  judgment  for  the 
plaintiff. 

The  complaint  in  intervention,  under  our  Code,  is  governed 
by  the  same  rules  as  to  its  sufficiency  as  an  original  complaint. 
Sec.  90,  Code  Civil  Proc.  The  only  allegations  of  the  com- 
plaint relating  to  this  branch  of  the  case  are  that  Margaret 
Prazier,  by  her  **certain  warranty  deed,"  conveyed  to  Hodgdon 
and  he,  by  his  **certain  deed"  conveyed  to  Smith.  The  deed 
from  her  to  Hodgdon  is  not  set  out  in  the  complaint;  neither  is 
there  any  allegation  as  to  what  covenants  of  warranty  her  deed 
contained.  There  are  several  covenants  recognized  by  our 
code,  and  a  deed  containing  any  one  of  them  could  be  properly 
called  a  warranty  deed.  Some  of  these  run  with  the  land,  so 
as  to  vest  in  the  assigns  of  the  covenantee,  and  others  do  not. 
The  only  covenants  that  run  with  the  land  are  covenants  of 
warranty  for  quiet  enjoyment,  or  for  further  assurance  on  the 
part  of  the  grantor.  This  is  the  general  rule  at  common  law, 
and  an  express  provision  of  our  statute.  Sections  819-824  in- 
clusive, Civil  Code.  The  covenants  named  in  our  statute,  and 
which  do  not  run  with  the  land,  are  covenants  of  seizin,  of 
right  to  convey,  and  covenants  against  incumbrances.  Civil 
Code,  §§  1951,  1952.  Suppose  the  covenant  in  her  deed  to  be  of 
seizin  only.  That  covenant  does  not  run  with  the  land,  and  is 
not  assignable.  Rawle.  on  Cov.  333,  and  cases  cited;  Leroy  v. 
Beard,  8  How.  451;  Pollard  v.  Pickett,  4  Cranch,  421;  Greenby 
et  aL  V.  Wilcocks,  3  John.  1;  Mitchell  v.  Warner,  5  Conn.  497;  3 
Washb.  Real  Prop.  382.  The  same  is  true  of  any  other  cove- 
nant which  does  not  run  with  the  land,  and  is  not  assignable. 
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The  covenant  contained  in  her  deed,  for  all  that  appeared  to 
the  court  when  the  motion  for  intervention  was  denied,  might 
have  been  merely  a  covenant  against  acts  of  the  grantor,  and 
still  her  deed  could  have  been  called  a  warranty  deed. 

Again,  it  may  well  be  doubted  whether  a  judgment  against 
Smilh  in  this  action  could  in  any  sense  affect  the  rights  of  Mar- 
garet Prazier,  even  admitting  her  covenants  to  Hodgdon  to  run 
with  the  land.  She  was  never  cited  into  court  to  defend  her 
covenants.  No  claim  is  made  that  she  was  in  any  manner  noti- 
fied to  assist  in  the  defense,  and  the  effect  of  the  decisions  in 
this  country  seem  to  be  that  a  judgment  against  Smith  in  this 
case  might  be  evidence  of  eviction.  Yet  it  is  not  prima  facie 
evidence,  even,  that  such  eviction  was  under  title  paramount 
either  as  against  Hodgdon  or  Margaret  Prazier,  neither  of 
whom  had  been  a  party  or  privy  to  the  proceeding.  In  other 
words,  it  may  be  well  questioned  whether,  in  order  to  make 
Margaret  Prazier  directly  liable  to  Smith  by  reason  of  a  judg- 
ment against  him  in  this  proceeding,  it  should  not  appear  from 
her  complaint  in  intervention  that  she  had  been  notified  by  him 
of  the  pendency  of  the  suit,  and  required  to  appear  and  defend 
in  the  action.  Bawl.  Gov.  236;  Somers  v.  Schmidt,  24  Wis.  417; 
Shattuck  V.  Lamb,  65  N.  Y.  503.  * 

If  the  complaint  had  been  admitted  by  the  trial  court,  we 
think  it  would  have  been  demurrable,  or  subject  to  motion  to 
strike  from  the  files.  The  procedure  required  the  motion  made 
in  the  court  below;  and,  the  motion  being  founded  on  the  com- 
plaint, we  think  the  same  question  of  insufficiency  could  be 
raised  upon  motion  that  could  have  been  presented  by  a  de- 
murrer, and  no  error  was  committed  in  denying  it. 

2.     Was  Margaret  Frazier's  application  made  in  time? 

•*An  intervention  takes  place  when  a  third  person  is  per- 
mitted to  become  a  party  to  an  action  or  proceeding  between 
other  persons,''  and  is  made  by  complaint,  setting  forth  the 
grounds  upon  which  the  intervention,  filed  by  leave  of  the 
court,'*  etc.  Code  Civil  Proc.  §  90.  The  corresponding  pro- 
vision in  the  California  code  is  identical  with  our  own.  Iowa  is 
similar,  except  no  leave  of  court  is  first  to  be  obtained.    In  that 
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state  the  complaint  in  intervention  may  be  filed,  as  a  matter  of 
right,  before  trial,  by  any  person  claiming  to  have  an  interest 
in  the  matter  in  litigation;  the  complaint,  of  course,  subject  to 
all  legal  objections,  the  same  as  any  other  pleading  in  the  case. 
We  must  therefore  conclude  that  this  power  of  permission 
or  refusal  was  vested  in  the  court  by  the  statute  makers  for 
some  purpose.  None  is  apparent,  unless  it  be  for  one  of  the 
three  reasons  presented  by  the  above  propositions,  viz:  That 
the  complaint  does  not  state  a  proper  case  for  intervention;  or, 
second,  that  the  facts  are  so  imperfectly  set  forth  in  the  com- 
plaint that  a  cause  of  action  is  not  presented  thereby;  or,  third, 
that  the  application  to  the  court  for  leave  to  intervene  was  not 
seasonably  made.  As  the  first  two  of  these  propositions  could 
be  taken  advantage  of  after  the  application  had  been  permitted 
by  the  court,  either  by  demurrer,  or  a  motion  to  strike  irom 
the  files,  we  are  led  irresistably  to  the  conclusion  that  the 
sound  discretion  of  the  court  was  to  be  exercised  when  required 
by  the  last. 

It  is  unfortunate,  to  say  the  least,  but  the  evidence  is  abun- 
dant in  all  courts  that  litigants  with  great  interests  involved, 
are  often  by  one  pretext  or  another,  compelled  to  submit  to 
Vexatious  delays  in  the  judicial  determination  of  their  rights. 
To  remedy  this  evil  stringent  legislation  is  sometimes  enacted; 
exhaustive  and  rigorous  rules  of  court  are  often  adopted.  Not- 
withstanding these,  the  esercise  of  the  sound  discretion  which 
is  always  vested  in  the  court  is  very  often  invoked  and 
exercised  by  that  tribunal  in  the  proper  administration 
of  the  law.  No  doubt  can  be  entertained  but  that  a  cor- 
rect interpretation  of  the  statute  under  consideration  is 
that,  if  the  court  was  satisfied  that  any  object  was  sought 
to  be  attained,  other  than  the  proper  and  speedy  adjust- 
ment of  the  matter  in  controversy,  the  spplication  for 
intervention  might  safely  be  denied,  and  the  applicant  re- 
fused to  become  a  party  in  the  determination  of  issues  which 
other  parties  were  submitting  for  judicial  adjustment.  It  may, 
however,  be  safely  admitted  than  an  abuse  of  discretion  by  the 
trial  court  would  be  error;  and,  while  we  are  not  disposed  to 
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seriously  question  the  proposition  of  the  learned  counsel  for 
the  appellant,  that  *  *intervention,  under  the  Dakota  code,  is 
not  the  mere  discretionary  privilege,  grudgingly  bestowed,  * 
*  *.  but ;is  a  right  to  be  freely  exercised, "  yet  we  are  of  the 
opinion  that  it  is  a  right  which  must  be  exercised  with  reason- 
able diligence,  rather  than  a  right  which  may  be  toyed  with 
at  pleasure  and  exercised,  dernier  resort  for  the  purpose, 
either  of  gaining  additional  time,  or  forcing  an  opponent  to 
meet  issues  which  are  suddenly  thrust  upon  him  by  an  entire 
stranger  to  the  case 

From  the  record  it  appears  that  the  action  in  this  case  was 
instituted  by  the  issue  of  summons  on  the  twenty-seventh  day 
of  September,  1882.  It  was  reached  for  trial  May  8,  1884.  Be- 
tween those  dates  the  defendant  Smith  had  filed  his  answer, 
an  amended  answer,  and  a  supplemental  answer.  It  may  be 
observed  in  this  connection,  that  the  senior  counsel  for  defend- 
ant Smith  in  this  court  was  his  original  attorney  in  the  case. 
On  the  eighth  day  of  May,  1884,  the  case  was  called  in  the  dis- 
trict court  for  trial.  Before  proceeding  the  defendant  Smith 
asked  leave  of  the  court  to  file  still  another  amended  answer 
and  an  amended  supplemental  answer.  This  was  granted. 
Then  a  motion  was  made  by  the  attorney  for  defendant  Smith 
(who  then  appeared  as  attorney  for  Margaret  Frazier)  for  leave 
to  file  her  complaint  in  intervention,  which  appears  at  length  in 
the  record  in  the  case.  Upon  hearing,  that  motion  was  denied. 
A  comparison  of  the  issues  presented  by  the  complaint  in  inter- 
vention with  those  then  made  up  in  the  main  case  warrants  the 
presumption  that  the  plaintiff  would  very  likely  be  unprepared 
to  meet  the  new  issues  at  that  term. 

While  we  appreciate  the  evident  design  of  the  procedure 
under  the  code,  to  provide  for  and  allow  all  controversies  over 
the  same  subject  matter  to  be  litigated  and  determined,  as  far 
as  possible,  in  a  single  action,  yet  we  can  see  no  merit  in  it, 
when  it  is  transformed  into  an  engine  of  obstruction,  and  run 
counter  to  the  general  purpose  for  which  it  was  designed.  If 
we  should  recognize  the  absolute  right  of  intervention  in  such 
cases  by  third  persons,  the  time  when  a  party  standing  in  the 
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relation  of  plaintiff  herein  would  reach  a  judicial  determination 
respecting  his  title  would  depend  upon  the  number  of  record 
conveyances  made  by  the  grantor  of  him  with  the  adverse  title, 
the  number  and  character  of  the  covenants  in  each,  and  the  in- 
genuity and  skill,  as  an  obstructionist,  of  his  adversary's 
counsel. 

If  it  was  so  essential  to  the  interest  of  defendant  Smith  that 
Margaret  Frazier  be  allowed  to  come  to  his  assistance,  it  is  some- 
what remarkable  that  it  should  not  be  discovered  before  the 
cause  was  called  in  court  for  trial.  If  Smith  elected  not  to  adopt 
the  course  heretofore  suggested,  and  failed  to  cite  or  notify 
Margaret  Frazier  to  appear  and  protect  him  and  defend  her 
covenants,  we  think  she  was  bound  to  oct  promptly  in  the  other 
course.  This  she  did  not  do.  The  application,  under  the  cir- 
cumstances, came  too  late;  and  the  court,  in  the  exercise  of  the 
discretionary  power  conferred  by  the  statute,  committed  no 
error  in  denying  the  motion.     Hacker  v.  Kellegg,  14  Cal.  165. 

The  third  proposition — viz:  had  Margaret  Frazier  such  an 
interest  in  the  matter  in  litigation,  in  the  success  of  either  of 
the  parties  there  contending,  as  would  entitle  her  to  admission 
as  intervenor — is  perhaps  more  important  than  either  of  those 
preceding,  and  must  be  determined  by  an  application  of  the 
law  upon  the  subject  (as  now  understood  by  the  courts)  to  the 
case  made  out  in  her  complaint.  From  that  can  it  be  deter- 
mined that  she  had  a  direct  interest  in  the  matter  in  litigation, 
within  the  meaning  of  the  statute?  She  states,  in  her  com- 
plaint, that  she  conveyed  the  land  to  Hodgdon,  and  Hodgdon 
to  Smith;  and  Smith's  title  alone  is  sought  to  be  impeached  by 
the  decree  of  a  court  of  chancery.  The  legal  title,  then,  con- 
fessedly, had  passed  from  her,  but  by  what  class  of  covenents 
we  are  unable  to  say.  She  could  claim  no  legal  title  in  her 
contest  with  the  plaintiff.  But  counsel  for  appellant  insists, 
**if  plaintiffs  were  successful,  she  would  be  liable  on  her  war- 
ranty of  the  land  to  Hodgdon  and  his  assigns,"  etc.  Would 
she? 

From  her  complaint  we  may  suppose  that  her  covenants  to 
Hodgdon  were  full  covenants  which  would  pass  with  the  land. 
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We  can  guess  that  those  covenants,  if  such  they  were,  had  not 
been  released  to  her  by  Hodgdon  before  his  conveyance  to 
Smith.     We  may  presume  that  Smith,  by  not  citing  her  in  to 

* 

defend,  and  by  remaining  inactive  for  eight  years,  and  not 
bringing  an  action  in  her  name  to  defeat  Gale's  title,  (a  pro- 
ceeding provided  by  our  code, )  had  not  estopped  himself  from 
proceeding  against  her  for  damages  for  the  breach  of  some  un- 
known covenants  to  Hodgdon;  but  this  will  not  answer  the  rule 
laid  down  by  the  adjudicated  cases.  The  question  is  not 
whether  she  may  imagine  a  liability  on  her  part  to  Hodgdon  or 
Smith  if  the  plaintiff  should  prevail,  nor  is  it,  even,  whether 
she  might  not  be,  under  the  peculiar  provisions  of  a  deed,  liable 
on  her  covenants  to  Hodgdon,  but  the  question  is,  does  Marga- 
ret Prazier's  complaint  show  that  she  had  such  an  interest  in 
the  subject  matter  in  litigation,  and  of  such  a  direct  and  imme- 
diate character,  that  she  would  gain  or  lose  by  the  direct  legal 
operation  and  effect  of  the  judgment  in  this  suit?  The  subject- 
matter  in  litigation  presented  the  question  of  the  sufficiency  of 
the  deed  from  Hodgdon  to  Smith  to  convey  the  title  as  against 
Gale.  Smith's  title  may  have  been  defeated  by  Gale  for  rea- 
sons which  could  not  concern  Margaret  Prazier,  and  the  record 
fails  to  show  that  such  was  not  the  case. 

The  law  of  intervention  is  first  found  in  tne  Code  of  Pro- 
cedure of  Louisiaua.  Perhaps  the  earliest  adjudicated  case 
upon  this  subject  is  Gasquet  v.  Johnson,  1  La.  425,  which  in 
nearly  all  the  subsequent  cases  has  been  referred  to  and  cited 
as  *'the  leading  case  upon  the  subject."  That  was  a  suit 
brought  upon  a  bill  of  exchange  drawn  by  the  defendant;  but 
the  plaintiff's  petition  contained  such  a  misdescription  of  the 
draft  as  was  fatal  to  recovery  unless  it  was  allowed  to  amend. 
Subsequent  attaching  creditors  claimed  the  right  to  intervene, 
for  the  purpose  of  objecting  to  the  power  of  the  court  to  grant 
the  amendment,  on  the  ground  that  they  had  an  interest  in  de- 
feating a  recovery  in  favor  of  plaintiffs  because  the  debtor 
defendant's  property  was  insufficient  in  amount  to  satisfy  the 
claims  of  all  their  creditors.  The  court  denied  their  right  to 
intervene  for  that  purpose,  on  the  ground  that  such  interest  was 
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not  **an  interest  in  the  matter  in  litigation  within  the  meaning 
of  the  statute. "  Speaking  of  an  interest  of  that  kind  the  court 
says:  '*This,  we  suppose,  must  be  a  direct  interest,  by  which 
the  intervening  party  is  to  obtain  immediate  gain  or  suffer  loss 
by  the  judgment  which  may  be  rendered  between  the  original 
parties.  Otherwise  the  strange  anomaly  would  be  introduced 
into  our  jurisprudence  of  suffering  an  accumulation  of  suits  in 
all  instances  where  doubts  .might  be  entertained,  or  enter  into 
the  imagination  of  subsequent  plaintiffs,  that  a  defendant 
against  whom  a  previous  action  was  under  prosecution  might 
not  have  sufficient  property  to  discharge  all  his  debts;  for,  as 
the  first  judgment  obtained  might  give  a  preference  to  the  per- 
sons obtaining  it,  all  subsequent  suitors  would  have  an  indirect 
interest  in  defeating  the  action  of  the  first.  To  authorize  an 
intervention,  therefore,  the  interest  must  be  that  created  by  a 
claim  to  the  demand,  or  some  part  of  it,  in  suit,  or  a  claim  to  or 
lien  upon  the  property,  or  some  part  thereof,  which  is  the  sub- 
ject of  the  litigation.'* 

To  the  same  effect  is  Horn  v.  Volcano  Water  Co.,  13  Cal. 
62.  where  the  case  of  Gasquet  v.  Johnson  is  cited  with  approval 
and  the  learned  Justice  Field,  in  delivering  the  opinion  of  the 
court  says:  **To  authorize  an  intervention,  therefore,  the  in- 
terest must  be  that  created  by  a  claim  to  the  demand,  or  some 
part  thereof,  in  suit,  or  a  claim  to  or  line  upon  the  property,  or 
some  part  thereof,  which  is  the  subject  of  litigation. " 

The  above  enunciation  of  the  law  is  endorsed  by  the  courts 
of  Minnesota,  where  they  have  the  same  intervention  statute. 
Bennett  v.  Whitcomb,  25  Minn.  148.  See  Pom.  Rem.  §§  426, 
431,  and  notes. 

None  of  these  cases,  so  far  as  our  examination  goes,  are  in 
conflict  with  these  decisions.  In  Horn  v.  Volcano  Water  Co., 
some  of  the  parties  who  asked  were  permitted  to  intervene. 
Rawle  was  a  contract  creditor  of  the  defendant's,  and  sought 
to  protect  himself  by  way  of  intervention,  and  alleged  that  the 
contract  which  was  the  basis  of  the  action  was  fraudulent; 
and  if  the  plaintiff,  through  coUussion  with  the  defendant,  was 
permitted  to  recover  judgment,  other  creditors  would  be  de- 
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frauded.  And  the  court  says:  **His  intervention  is  only  an  at- 
tempt of  one  creditor  to  prevent  another  creditor  obtaining 
judgment  against  the  common  debtor, — a  proceeding  which  can 
find  no  support  either  in  principle  or  authority.  The  interest 
mentioned  in  the  statute  which  entitles  a  person  to  entervene 
in  a  suit  between  other  parties  must  be  in  the  matter  in  litiga- 
tion, and  of  such  a  direct  and  immediate  character  that  the 
intervenor  will  either  gain  or  lose  by  the  direct  legal  operation 
and  effect  of  the  judgment."  In  that  case  the  petition  of  the 
intervenor  Shaffer  and  others  was  granted,  and  the  relative  po- 
sition of  these  two  classes  of  intervenors,  with  reference  to  the 
subject-matter  in  litigation,  well  marks  the  distinction  to  be 
observed.  Proceeding,  the  court  further  says:  ^'The  petition 
of  Shaffer  and  others  stands  upon  a  different  footing.  It  shows 
that  they  were  judgment  creditors,  having  liens,  by  their  sev- 
eral judgments,  upon  the  mortgaged  premises  at  the  time  of 
the  institution  of  the  present  suit.  As  such  they  were  subse- 
quent incumbrancers  and  necessary  parties  to  a  complete  ad- 
justment of  all  interests  in  the  mortgaged  premises,  though 
not  indispensable  parties  to  a  decree  determining  the  rights  of 
the  other  parties  as  between  themselves." 

Thus,  in  the  case  at  bar,  if  Margaret  Prazier  had  been  a 
judgment  creditor  witji  a  lien  upon  the  premises,  or  a  subse- 
quent incumbrancer,  by  any  other  means,  with  any  direct  in- 
terests in  the  land,  so  that  she  became  necessarily  a  party  to 
any  decree  which  might  be  made,  she  then  would  have  stood  in 
the  relation  of  a  party  in  interest,  within  the  meaning  of  the 
of  the  statute.  No  such  interest  is  shown  by  her  complaint, 
and  none  existed.     She  was  not  a  necessary  party. 

Under  the  provision  of  our  code  respecting  conveyances  of 
land  by  a  grantor  out  of  possession,  it  is  probable  that  Smith 
would  be  unable  to  exercise  as  great  latitude  in  making  his  de- 
fense here  as  he  might  have  exercised  if  he  mad  been  the  mov- 
ing pa^rty,  and  instituted  his  action  in  the  name  of  Margaret 
Frazier  against  this  plaintiff  at  some  time  during  the  eight  or 
nine  years  when  this  opportunity  was  open  to  him.     His  failure 

V.4DAK.— 14 
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to  do  this  gives  him  no  right,  under  any  provision  of  our 
statute,  to  defend  in  the  name  of  another,  and  no  rule  should  be 
invoked  in  this  case  except  what  is  clearly  contemplated  by  the 
intervention  provisions  of  our  code. 

For  the  reasons  above  stated  we  are  of  the  opinion  that  no 
error  was  committed  by  the  refusal  of  the  district  court  to 
grant  Margaret  Frazier's  motion  for  intervention.  Judgment 
affirmed. 

Wm.  E.  Church  and  Francis,  JJ.,  dissenting.'  Tripp,  C. 
J.,  having  been  of  counsel,  did  not  sit  in  the  case. 


Roberts  v.  Haggart. 

Rehearing— cannot  be  granted  after  final  judgment   and    ad- 
journment OF  TERM. 

After  the  entry  of  final  judment,  and  the  final  adjournment  of  the 
term,  the  supreme  court  has  no  jurisdiction  at  a  subsequent  term  to 
entertain  an  application  for  a  rehearing^,  no  motion  for  rehearing  having 
been  made  at  the  term  at  which  the  judgment  was  entered. 

Filed  October  4,  1886. 

Appeal  from  the  district  court  of  Cass  county.  On  re- 
hearing. 

Wilson,  Ball  &  Wallin,  for  appellant. 

Spalding  &  Templeton,  for  respondent. 

No  briefs  on  motion  to  dismiss  appear  on  file. 

Note. — The  judgment  below  was  affirmed  at  the  May  term, 
1885,  by  operation  of  law;  three  of  the  justices  being  for  affirm- 
ance and  three  for  reversal.  No  opinion  was  ever  filed  by  the 
court. 

Tripp,  C.  J.  This  is  a  motion  to  dismiss  an  application 
for  rehearing.  This  cause  was  heard  by  this  court  on  its  mer- 
its, and  at  the  May  term,  1885,  the  judgment  of  the  lower  court 
was  affirmed.  No  motion  was  made  for  rehearing  or  reargu- 
ment  at  the  term  at  which  judgment  of  affirmance  was  entered. 
On  the  nineteenth  day  of  August,  1885,  and  after  the  final  ad 
journment  of  said  May  term,  the  appellants  served  notice  on  the 
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spondents  of  their  intention  to  move  for  a  reargument  and  re- 
hearing* of  the  case  by  this  ^ourt.  The  motion  having  been 
continued  until  the  February  term,  1886,  the  respondents  now 
move  the  court  to  dismiss  the  motion  for  reargument  and  re- 
hearing upon  the  ground,  among  others,  that  the  judgment  of 
affirmance  became  final  upon  the  close  of  the  May  term  at 
which  it  was  rendered,  and  that  the  court  had  no  power  to  open 
the  judgment  and  rehear  the  case.  This  court,  at  the  close  of 
itfi>  May  session,  1885,  adjourned  sine  die,  and  not  to  a  future 
day,  as  it  had  been  accustomed  to  do,  and  as  counsel  supposed, 
no  doubt,  when  the  motion  was  made,  that  it  had  done,  and  no 
notice  of  motion  or  application  of  rehearing  in  this  case  was 
given  or  served  prior  to  such  adjournment;  and  it  is  now  con- 
tended by  the  respondents  that  there  is  no  power  in  the  court  to 
review  or  modify  its  decision  so  rendered  after  the  close  of  the 
term. 

This  question  came  very  early  before  the  supreme  court  of 
the  United  States  in  the  case  of  Hudson  et  aL  v.  Guester,  7  Cranch, 
1,  in  which  an  order  to  show  cause  had  been  granted  for  leave 
to  rehear  the  cause  decided  at  a  prior  term,  and  after  the  final 
adjournment  of  the  court.  Upon  the  hearing  to  show  cause 
the  application  was  denied,  the  entire  opinion  of  the  court  be- 
ing contained  in  these  words:  **By  the  Court.  That  the 
case  could  not  be  reheard  after  the  term  in  which  it  had  been 
decided.'' 

In  Cameron  v.  McRoberts,  3  Wheat.  591,  where  the  record 
of  the  circuit  court  did  not  contain  any  averments  giving  juris- 
diction, the  court  held  that  at  a  subsequent  term,  after  final  judg- 
ment, the  same  tribunal  which  rendered  it  could  not  sei  it  aside, 
on  motion. 

In  Bank  of  U.  S.  v.  Moss,  6  How.  31,  the  same  court  again 
held  that,  after  a  circuit  court  had  adjourned  without  day,  it 
could  not  set  aside  one  of  its  own  judgments  upon  motion,  even 
for  want  of  jurisdiction  over  the  cause,  and  that  the  judgment 
was  binding  until  reversed  on  error;  and  in  delivering  the  opin- 
ion in  that  case  the  court  concludes  by  saying:  *'And  we  have 
repeatedly  decided,  as  to  judgments  of  this  court,  that  they 
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could  not  be  changed  at  a  subsequent  term,  in  matters  of  law* 
whether  attempted  on  motion  or  a  new  writ  of  error,  or  appeal 
on  the  mandate  of  the  court  below;"  citing  Hunter's  Lessee  v. 
Warton,  5  Cranch,  316;  Skillern's  Ex'rs  v.  May's  Ex'rs,  6 
Cranch,  261;  The  Hiram,  1  Wheat.  442;  The  Santa  Maria,  10 
Wheat.  442;  Davis  v.  Packard,  8  Pet.  323;  Ex'rs  v.  Grundy,  9 
Pet.  290;  Ex  parte  Story,  12  Pet.  343;  Mitchell  v.  U.  S.  15 
Pet.  84. 

In  Brown  v.  Aspden,  14  How.  25,  where  the  court  lay  down 
the  rule  that  no  reargument  of  a  case,  in  which  a  decision  had 
been  made,  will  be  heard,  unless  some  member  of  the  court 
who  concurred  in  the  judgment  desires  it,  and,  in  case  such 
member  desires  a  reargument,  it  will  be  ordered  without  wait- 
ing for  motion  of  counsel,  the  rule  is  expressly  limited  to  the 

« 

term  at  which  the  judgment  was  rendered,  and  that  the  order 
for  reargument  must  be  entered  at  such  term,  and  the  same 
limitation  is  maintained  in  U.  S.  v.  Knight's  Administrators, 
1  Black,  488. 

For  the  first  time,  in  Public  Schools  v.  Walker,  9  Wall, 
603,  the  rule  was  promulgated  that  counsel  might,  of  their  own 
motion,  without  suggestion  of  a  member  of  the  court,  submit  a 
petition  for  rehearing.  Prior  to  that  time  the  practice  had 
been  for  some  member  of  the  court  who  had  concurred  in  the 
judgment  to  make  the  application,  but  this  departure  in  prac- 
tice did  not  seek  to  change  the  limitation  announced  in  the 
former  decision,  confining  the  application  for  rehearing  to 
the  term  at  which  judgment  was  rendered. 

This  question  again  came  up  in  the  supreme  court  of  the 
United  States  in  Brooks  V.  Railroad  Co.,  102  U.  S.  107.,  when 
counsel  asked  leave  to  file  a  petition  for  rehearing  in  the  cause 
heard  and  decided  at  the  term  preceding,  contending  that  the 
question  was  not  one  of  jurisdiction,  and  that,  within  the  rule 
laid  down  in  Public  Schools  v.  Walker,  supra,  they  were  en- 
titled to  be  heard;  but  the  court,  adhering  to  the  early  rule  an- 
nounced in  Hudson  et  al.  v.  Guestier,  denied  the  application,  and 
rested  the  decision  of  the  court  squarely  upon  jurisdictional 
grounds;  that  is  to  say,  a  want  of  power  to   rehear  the  cause 
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after  the  expiration  of  the  term  at  which  final  judgment  was 
rendered.  Says  the  court  in  that  case:  '*At  the  end  of  the 
term  the  parties  are  discharged  from  further  attendance  on  all 
causes  decided,  and  we .  have  no  power  to  bring  them  back. 
After  that  we  can  do  no  more  than  correct  any  clerical  errors 
that  may  be  found  in  the  record  of  what  we  have  done."  102 
U.  S.  107,  108. 

To  the  same  effect  are  the  decisions  of  the  various  state 
courts.  See  cases  cited  in  Preem.  Judgm.  §  96.  The  rule  is  a 
correct  one  on  principle.  There  should  be  some  point  arrived 
at  in  the  course  of  litigation  where  the  successful  party  can 
feel  that  the  decision  is  final,  and  no  better  or  more  certain 
point  could  be  named  than  the  end  of  the  term  at  which  final 
judgment  is  rendered.  If  the  defeated  party  can  be  permitted 
to  come  in  at  the  succeeding  term,  and  ask  to  have  his  caujse 
reheard,  no  good  reason  exists  why  he  might  not  be  permitted 
to  do  so  in  20  years,  providing  he  has  been  guilty  of  no  laches 
in  making  his  application.  Under  such  a  rule,  there  would  be 
no  end  of  litigation,  and  no  safety  in  titles  to  property,  or  reli- 
ance to  be  placed  upon  lights  determined  by  decisions  of  the 
courts. 

While  constrained,  therefore,  to  follow   the  decisions   in 
holding  that  the  motion  to  dismiss  this  application  must  be  al 
lowed.  Since  the  argument  of  this  cause,  this  court  has  adopted 
new  rules  upon  the  subject  of  rehearing  of  causes  after  judg- 
ment. 

The  motion  to  dismiss  is  granted  and  allowed.  All  the 
justices  concurring. 


Star  et  aL  v.  Mahan  et  al, 

1.    Order  publication  of   summons— mailing  summons  and  com- 
plaint—delay OF  TEN  days— meaning  OF  '^FORTHWITH." 

An  order  for  service  of  a  summons  by  publication  directed  that  a 
copy  of  the  summons  and  complaint  be  ''forthwith''  deposited  in  the 
poBiiOffice.  Same  was  not  done  till  ten  days  afterward.  Held^  that  the 
term  '^forthwith"  is  synonymous  with  "'all   reasonable  despatch,"  and 
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is  a  question  for  the  court  to  determine  from  all  the  circumstances  in 
the  case. 

2.    Summons  must  state  time  and  place  of  filing  complaint— note 
stating,  at  foot  of  summons. 

A  Statement,  showing  the  time  and  place  of  filing  the  complaint, 
endorsed  at  the  foot  of  the  summons,  signed  by  plaintiff's  attorneys, 
and  intended  to  be  a  part  of  the  summons  as  published,  is  a  sufficient 
compliance  with  the  statute  requiring  the  summons  as  published  to 
state  the  time  and  place  of  filing  the  complaint. 

Filed  October  4,  1886. 

Appeal  from  the  district  court  of  Lawrence  county. 

The  affidavit  for  publication  of  summons,  after  stating  the 
cause  of  action,  states  **that  the  defendants  are  not  residents  of 
this  territory,  but  reside  in  the  city  of  Denver,  Colorado,  as  af- 
fiant is  informed  by  P.  D.  O'Brian,  a  resident  of  Dead  wood  who 
was  recently  in  said  city  of  Denver,  Colorado,  where  (as  he  in- 
formed this  affiant)  the  said  John  Mahan  and  Mary  Jane  Mahan 
are  now  residing  and  in  business;  that  he  was  so  informed  by 
the  said  John  Mahan,  whom  he  met  in  Denver,  and  that  the 
said  defendants  cannot  be  found,  after  due  diligen'^e,  within 
the  territory,  they  now  being  at  Denver,  Colorado." 

The  affidavit  also  states  that  the  defendants  have  property 
in  this  territory,  which  has  been  attached  in  this  action. 

The  order  for  publication  of  the  summons,  after  the  usual 
recitals,  is  as  follows:  '*Now,  on  motion  of  Van  Cise,  Wilson 
&  Mai  tin,  attorneys  for  the  plaintiff,  ordered  that  the  summons 
herein,  a  copy  whereof  is  hereto  annexed,  be  served  by  publica- 
tion of  the  same  in  the  Black  Hills  Daily  Times,  a  newspaper 
published  at  Deadwood,  Lawrence  county,  D.  T.,  once  in  each 
week  for  six  weeks,  and  that  a  copy  of  the  summons  and  com 
plaint  be  forthwith  deposited  in  the  postoffice,  directed  to  the 
said  defendants  at  their  said  place  of  residence,  with  the  post- 
age prepaid  thereon." 

The  affidavit  of  mailing,  pursuant  to  this  order,  states 
*'that  on  the  6th  day  of  March  A.  D.  1882,  he  deposited  copies 
of  the  annexed  summons  and  complaint  in  this  action  in  the 
postoffice  at  the  city  of  Deadwood,  Dakota,  directed  to  John 
Mahan  and  Mary  Jane  Mahan  respectively,  the  defendants 
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above  named,  at  Denver,  Colorado,  their  place  of  residence, 
and  prepaid  the  postage  thereon. '' 

A.  W.  Hastie^  for  defendants  and  appellants. 

The  attachment,  if  regularly  issued,  would  not  have  given 
jurisdiction.  This  could  only  be  acquired  by  the  servicte  of 
summons.  Purman  v.  Walter,  13  How.  348;  Kendall  v.  Wash- 
burn, 14  How.  380. 

The  statutory  provisions  as  to  substituted  service  of  sum- 
mons must  be  strictly  pursued  in  order  to  acquire  jurisdiction. 
1  Dak.  500;  Wortmann  v.  Wortmann,  17  Abb.  66;  Cook  v.  Far- 
mer, 12  Abb.  359;  Ricketson  v.  Richardson,  26  Cal.  149. 

The  affidavit  for  publication  fails  completely  to  state  facts 
necessary  to  confer  jurisdiction,  and  the  order  and  proceedings 
thereunder  are  void.  Towsley  v.  McDonald,  32  Barb.  604; 
Wortmann  v.  Wortman,  8upra\  26  Cal.  149. 

The  order  for  publication  is  defective  in  not  directing  that 
separate  copies  of  the  summons  and  complaint  be  mailed,  di- 
rected to  each  of  the  defendants.  Code  C.  P.  Sec.  104;  War- 
ren V.    Tiffany,    17  How.  106;  32  Barb.  604. 

In  this  case  no  copies  of  the  summons  and  complaint  were 
deposited  in  the  postofflce  until  ten  days  had  expired  after 
making  and  filing  the  order,  which  directed  that  it  should  be 
done  forthwith.  The  term  is  defined  by  Webster  to  mean  **im- 
mediately,  without  delay,  directly."  Sampson  v.  Henderson,  1 
Moody  &  M.  300;  Clelland  v.  Tavernier,  11  Minn.  126. 

No  explanation  of  the  delay  appears  in  the  record.  Back 
V.  Cressell,  2  Abb.  Pr.  386. 

The  record  should  show  jurisdiction;  it  cannot  be  obtained 
by  laches.  13  How.  43;  16  How.  371;  3  Den.  257;  5  Hill,  467; 
22  How.  265;  3  How.  109;  19  Wend.  103;  8  Barb.  541;  14  How. 
380;  33  Barb.  71. 

Van  Cise  &  Wilson,  for  plaintiffs  and  respondents. 

The  summons,  as  published,  did  state  the  time  and  place 
of  the  filing  of  the  complaint,  and  that  is  all  the  statute  re- 
quires.    Code  C.  P.  Sec.  104. 

This  practice  is  approved  by  high  authority.  1  Wait's  Pr. 
525;  Cook  v.  Kelsey  et  aL  19  N.  Y.  412. 
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The  supreme  court  will  be  loth  to  hold  an  affidavit  and  or- 
der defective  on  such  slender  grounds,  after  its  approval  by 
the  court  below;  Van  Wyck  v.  Hardy,  39  How.  Pr.  392;  Barn- 
ard V.  Heydrick,  49  Barb.  70;  Howe  Machine  Co.  v.  Pettibone, 
74  N.  Y.  68;  Belmont  v.  Cowen,  82  N.  Y.  256. 

The  term  '^forthwith"  means  **as  soon  as  by  reasonable  ex- 
ertion confined  to  the  object  it  may  be  accomplished.  This  is 
the  import  of  the  term.  It  varies,  of  course,  with  every  par- 
ticular case. "  Bouvier  Law  Diet.  608;  Cleland  v.  Tavernier, 
11  Minn.  126;  Van  Wyck  v.  Hardy,  11  Abb.  Pr.  473;  Back  v. 
Cressell,  2  Abb.  Pr.  386;  Sheldon  v.  Wright,  7  Barb.  39;  S.  C. 
3  N.  Y.  497;  Wolcott  v.  Robinson,  21  N.  Y.  150. 

The  attachment  gives  jurisdiction,  and  mere  irregularities 
afterward  do  not  terminate  it.  Crowellv.  Johnson,  2  Neb.  146; 
Gregg  V.  Thompson,  17  Iowa,  107;  Vorhees  v.  Jackson,  10 
Peters,  449;  Cooper  v.  Reynolds,  10  Wall.  308;  Lessees  of 
Paine  v.  Mooreland,  15  Ohio  436;  Applegate  v.  Lexington  and 
Carter  Mining  Co.  6  Sup.  Ct.  Rep.  742. 

After  judgment  defects  of  this  character  are  not  sufficient 
to  set  the  attachment  aside.  Hunter  v.  Lester,  10  Abb.  Pr. 
260;  Maples  v.  Mackay,  89'N.  Y.  146;  Schobacher  v.  Grerman 
P.  &  M.  Ins.  Co.  59  Wis.  86;  Muscatine  Turnverein  v.  French, 
18  Iowa,  469. 

L.  K.  Church,  J.  On  February  20,  1882,  an  attach- 
ment issued  against  defendants'  property,  and  defendants  were 
served  by  publication.  On  the  twenty-first  day  of  Septem- 
ber, 1882,  judgment  was  entered  against  defendants  for  890.35, 
in  Lawrence  county.  On  the  twenty-ninth  day  of  April,  1884, 
the  defendants  moved  to  set  aside  the  judgment,  and  all  subse- 
quent proceedings  therein,  upon  the  following  grounds:  ''First, 
that  the  order  of  publication  of  the  summons  in  said  action 
•  directed  and  ordered  that  a  copy  of  the  said  summons 
and  complaint  be  forthwith  deposited  in  the  postoffice,  di- 
rected to  the  said  defendants  at  their  said  place  of  residence, 
and  is  defective  and  insufficient  in  not  directing  that  each  of 
said  defendants  should  be  so  served  with  a  copy  of  said  sum- 
mons and  complaint;  second,  that  the  said  summons  and   com- 
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plaint  were  not  forthwith  deposited  in  the  postoffice,  as  directed 
in  said  order  of  publication,  but  were  held  and  delayed  by  said 
plaintiffs  for  ten  days,  after  said  order  was  so  made  and  filed, 
before  the  said  summons  and  complaint  were  deposited  in  the 
postpflfice  as  aforesaid;  third,  that  the  affidavit  of  Seth  Bullock 
in  said  action,  made  for  the  purpose  of  obtaining  publication 
of  the  summons  therein,  and  upon  which  the  order  was  granted, 
does  not  state  and  show  the  place  of  residence  of  both  of  these 
defendants,  or  either  of  them,  and  neither  does  it  state  and 
show  that  they  are  not  residents  of  this  territory,  as  required 
by  law;  fcmrthy  that  the  summons  does  not  state  the  time  and 
place  of  the  filing  of  the  complaint  herein;  fifths  for  other  good 
and  sufficient  reasons."  This  motion  was  made  upon  the  files, 
records  and  proceedings  in  the  actioQ.  On  the  thirteenth  day 
of  September,  1884,  the  court  overruled  the  motion.  Defend- 
ants duly  excepted  to  said  order,  and  this  appeal  is  for  the  pur- 
pose of  reviewing  said  order.  The  errors  relied  upon  appear 
from  the  opinion. 

The  order  for  service  by  publication  directed  that  copies  of 
the  summons  and  complaint  be  forthwith  deposited  in  the  post- 
office,  directed  to  defendants.  This  was  not  done  until  10  days 
had  expired  after  making  and  filing  the  order,  and  it  is  claimed 
that,  in  consequence  of  such  delay,  the  order  became  a  nullity, 
as  it  was  not  complied  with.  This  objection  Vill  not  avail. 
•'Forthwith"  is  synonymous  with  **all  reasonable  dispatch," 
and  is  a  question  for  the  court  or  judge  to  determine  from  all 
the  circumstances  in  the  case. 

The  remaining  question  to  be  considered  is  relating  to  the 
manner  of  stating  the  time  and  place  of  filing  the  complaint. 
The  statement  as  to  time  and  place  of  filing  the  complaint  was 
gbt  the  foot  of  the  summons,  and  not  in  the  body  of  the  sum- 
mons. It  w^as  intended  to  be  a  part  of  the  summons.  Cook  v. 
Kelsey,  19  N.  Y.  413,  is  precisely  this  case,  and  the  learned 
judge  well  says:  **In  contracts  and  other  private  instruments 
all  that  is  written  and  executed  at  the  same  time,  and  upon  the 
same  subject-matter,  and  by  the  same  parties,  is  considered 
one  document,  whether  it  be  in  one  continuous  body,  or  distinct 


■  J 


218  DAKOTA   REPORTS.  [Oct., 

and  separate  parts.     Why  should  not  the  same  rule  be  extended 
to  the  summons,  especially  as  the  Code  was  designed  to  give  a 
preference  to  substantial  over  mere  formal  matters?" 
Judgment  affirmed.     All  concur. 


Rea  et  al.  V.  Steamboat  Eclipse. 

1.  Admiralty— JURISDICTION—TRUST. 

The  jurisdiclioD  of  admiralty  does  not  extend  to  the  execution  of  a 
trust.  The  title  to  a  steamboat  being  in  trustees,  the  beneficiaries 
may  terminate  the  trust  and  obtain  a  decree  of  sale  upon  a  proper  pro- 
ceeding in  a  court  of  equity. 

2.  Part  owner— master  in  possession— oo-owners  cannot  remove. 

When  a  part  owner  is  master  and  in  possession  of  a  boat,  under  an 
agreement  in  writing,  he  is  not  subject  to  removal  by  his  oo-owners. 

3.  Title  in  trust— trust  to  terminate  on  payment,  and  title  vest 

absolutely  in  trustees— such  trust  merely  a  lien. 

Where  the  title  to  a  boat  is  placed  in  two  persons  as  trustees, 
to  be  held  by  them  as  part  owners  and  for  co-owners,  until  payment  to 
the  co-owners  of  certain  sums  representing  the  amouut  of  their  inter- 
ests, and  upon  such  payments  the  trust  to  terminate  and  title  absolute 
vest  in  such  trustees,  the  transaction  is  at  most  the  creation  of  a  lien 
in  the  nature  of  a  mortgage,  and  the  trustees  are  the  legal  owners  of 
the  boat. 

4.  Idem. 

Under  such  circumstances  a  bill  of  sale  executed  by  the  co-owners 
would  pass  to  the  purchaser  no  title  beyond  the  equitable  interests  of 
such  co-owners  as  beneficiaries  of  the  trust. 

5.  Practice— BILL  of  exceptions— extraneous  matter  stricken  out. 

Where  the  transcript  of  record  contains  evidence  and  extraneous 
matter  not  made  a  part  of  the  bill  of  exceptions,  such  evidence  and  ex- 
traneous matter  should  on  motion  be  stricken  from  the  record. 

6.  Practice— appeals  in  admiralty  cases.    Same  as  other  civil 

actions. 

Appeals  in  admiralty  cases  from  the  district  to  the  supreme  court, 
are  governed  by  the  same  statutes  and  rules  that  obtain  in  other  civil 
actions  tried  to  the  court. 

Filed  October  4,  1886. 

Appeal  from  the  district  court  of  the  Third  judicial  district 
in  admiralty. 
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John  E.  Garland  and  Williams  &  Davidson,  for  libelants  and 
appellants. 

Flannery  &  Cook,  for  respondents. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 

No  briefs  are  on  file. 

W.  E.  Church,  J.  This  was  a  proceeding  in  admiralty  in- 
stituted by  the  libelants  for  the  possession  of  the  steamboat 
£clipse.  The  libelants  are  Robinson,  Rea  &  Co.,  Kay,  Mc- 
Knight  &  Co.,  A.  W.  Cadman  &  Co.,  and  Joseph  McC.  Biggert, 
who  in  their  libel,  filed  April  17,  1881,  allege — First,  that  they 
are  the  majority  of  the  owners  of  the  boat,  and,  being  such 
owners,  on  or  about  March  10,  1881,  appointed  one  William 
Braithwaite  master  of  said  vessel  to  navigate  and  sail  her  for 
them  at  agreed  wages,  and  said  Braithwaite  continued  to  be  such 
master  until  April  4,  1881,  when  the  libelants  removed  him  as 
master,  and  appointed  another  in  his  place;  second,  that  when 
the  new  master,  so  appointed  by  libelants,  went  on  board  said 
vessel,  by  their  orders,  to  enter  upon  his  duties,  Braithwaite 
refused  to  give  up  the  possion  of  the  papers.  Process  was 
prayed  against  the  vessel  and  Braithwaite,  and  was  issued  ac- 
cordingly on  the  same  day,  returnable  on  the  first  Tuesday  of 
June  then  next. 

On  June  4th  the  marshal  returned  that  he  had  attached  the 
boat  under  said  process  on  the  day  it  was  issued,  (April  7,  1881, ) 
and  that  on  the  same  day  one  Joseph  Leighton  put  in  a  claim 
to  the  boat,  and  with  the  consent  of  libelants,  and  upon  Leigh- 
ton  executing  a  stipulation  for  value  in  ^12,000,  that  being  the 
amount  agreed  upon  between  him  and  libelants,  the  marshal 
had  delivered  the  boat  to  Leighton.  On  April  15,  1881,  Braith- 
waite intervened  as  a  claimant  of  the  boat,  as  '  *trustee,  one  of  the 
owners  and  master,"  averring  that  he  was  managing  owner  and 
master,  and  entitled  to  the  possession  and  command.  He  also 
filed  sundry  exceptions  to  the  libel,  two  of  which  were  to  the 
effect  that  the  libel  did  not  show  to  what  extent  or  how  the 
libelants  were  interested,  nor  who  the  other  owners  were,  nor 
what  their  interests. 

The  libel  was  thereupon  amended  by  adding,  among  other 
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things,  the  statement  that  Robinson,  Rea  &  Co.  own  a  $2,500 
interest  in  said  boat,  Kay,  McKnight  &  Co.  a  *450  interest 
therein,  Joseph  McC.  Biggert  a  *2,500  interest  therein,  and  A. 
W.  Cadman  &  Co.  a  ^100  interest  therein ;  *  *and  that  the  only  other 
person  having  an  interest  in  said  steamboat  is  William  Braith- 
waite,  who  owns  a  *2,500  interest  in  said  steamboat."  Possibly 
it  was  intended  by  this  amendment  to  say  that  the  interests  of 
the  respective  parties  were  in  the  proportions  indicated  by  the 
amounts  stated;  but,  in  any  event,  the  statement  was  by  no 
means  an  accurate  one,  as  will  appear  further  on.  On  May  7, 
1881,  Braithwaite  filed  further  exceptions  and  answer,  and  on 
May  25,  1881,  Leighton  &  Jordon  filed  their  claim  in  interven- 
tion, claiming  as  purchasers  under  a  bill  of  sale  bearing  date 
March  31,  1881. 

Interrogatories  were  propounded  and  answered  on  both 
sides,  and  considerable  evidence  taken,  and  on  September  4, 
1884,  the  cause  having  been  heard  upon  the  pleadings  and 
proofs,  the  district  court  made  its  findings,  and  entered  a  de- 
cree dismissing  the  libel,  and  also  the  intervention  of  Leighton 
&  Jordon,  and  ordering  the  possession  of  the  boat  to  be  restored 
to  Braithwaite.     Prom  that  decree  this  appeal  is  taken. 

The  facts  in  the  case  seem  to  be  as  follows:  On  February 
4,  1880,  the  steamboat  Eclipse  being  hopelessly  involved  in 
debt,  and  about  to  be  sold  on  executions  against  her,  the  libel- 
ants Robinson,  Rea  &  Co.,  Kay,  McKnight  &  Co.,  and  A.  W. 
Cadman  &  Co.,  being  creditors  of  said  boat,  for  the  purpose  of 
protecting  themselves  from  loss,  effected  an  arrangement  with 
William  Braithwaite,  a  steamboat  Captain,  and  one  John  D. 
Biggert,  neither  of  whom  appears  to  have  had  any  previous  in- 
terest in  the  matter,  to  purchase  the  boat  at  the  marshaFs  sale, 
put  it  in  working  order  and  run  it.  This  agreement  wa^  re- 
duced to  writing,  and  was  in  substance  as  follows:  Braith- 
waite and  Biggert  were  described  as  parties  of  the  first  part, 
and  the  creditors  named  as  parties  of  the  second  part.  After 
reciting  the  financial  condition  of  the  boat,  and  the  desire  of 
the  parties  to  prevent  a  sacrifice,  it  was  agreed  that  the  parties 
should  contribute  to  a  general  fund   the  following  amounts: 
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Braithwaite,  Bigger t,  and  Robinson,  Rea  &  Co.,  $2,500  each; 
Kay,  McKnight  &  Co.,  $450;  and  A.  W.  Cadman  &  Co.,  $100,— 
making  $8,050  in  all.  Probably  by  some  inadvertence  the  ag- 
gregate amount  is  thereafter  twice  referred  to  as  $10,000. 
These  several  amounts  were  to  be  paid  in  cash  to  the  parties  of 
the  first  part  in  case  the  steamboat  should  be  purchased  by 
them  as  provided,  or  so  much  thereof  as  might  be  necessary  to 
be  used  for  that  purpose  was  to  be  paid  in  cash,  and  the  re- 
mainder to  be  used  as  working  capital.  The  remainder  of  the 
agreement  I  give  in  its  own  language,  viz. : 

''Second,  That,  in  addition  to  said  cash  fund,   the  several  A 

parties  are  to  contribute,  as  capital,  the   amount  of  their  re-  jj 

spective  claims  against  said  steamboat,  and,  in  case  said  steam- 
boat is  bought  in  by  the  parties  hereto,  their  claims  are  not  to 
be  paid  at  once,  but  be  receipted  for  by  them,  and  afterwards 
paid  as  hereinafter  provided  for. 

''Third.  When  the  said  steamboat  is  put  up  at  marshal's 
sale,  the  same  is  to  be  bidden  for  by  .the  parties  of  the  first  part 
to  such  an  amount  as  a  majority  in  interest  in  said  amount  of 
$10,000  may  determine,  and  to  be  put  in  the  name  of  W.  Braith-  ; 

waite  and  John  D.  Biggert  as  trustees,  and  to  be  held  by  them  '|;i 

thereafter  as  such  trustees,  for  the  following  uses  and  pur- 
poses: (1)  That  the  same  be  managed  and  run  in  the  interest 
of  all  the  parties  hereto,  said  W.  Braithwaite  to  act  as  captain, 
and  John  D.  Biggert  as  financial  agent;  the  said  Braithwaite 
to  receive  a  salary  of  one  hundred  and  fifty  dollars  per  month, 
and  said  John  D.  Biggert  to  receive  a  salary  of  one  hundred 
dollars  per  month,  during  the  time  she  is  run  in  the  interest  of 
the  parties  hereto.  . 

*  'Fourth.  Out  of  the  earnings  of  said  steamboat  the  respect- 
ive claims  of  said  parties  of  the  second  part  are  first  to  be  paid; 
and  (2)  the  full  amount  of  their  respective  portions  of  said  $10,- 
000  advancement  is  to  be  paid,  and,  when  said  parties  of  the 
second  part  are  fully  paid,  then  this  trust  shall  cease  and  de- 
termine, and  the  said  steamboat  shall  remain  wholly  t^  the  use 
and  benefit  of  the  said  W.  Braithwaite  and  John  D.  Biggert, 
their  executors,  administrators,  and  assigns. 


222  DAKOTA  REPORTS.  [Oct., 

"Signed  and  sealed  and  delivered  this  fourth  day  of  Feb- 
ruary, A.  D.  1880,  with  our  hands  and  seals. " 

The  amounts  due  to  the  parties  of  the  second  part  as  cred- 
itors, respectively,  is  not  stated  in  the  contract,  and  nowhere 
appears  in  the  record. 

After  the  execution  of  this  instrument,  Joseph  McQ.  Big- 
gert  was  substituted  for  John  D.  as  a  party  thereto,  and,  as 
Braithwaite  insists,  without  his  consent  and  against  his  pro- 
test. 

In  pursuance  of  this  contract,  Braithwaite  came  up  from 
Pittsburg,  Pennsylvania,  to  Bismarck,  Dakota,  to  attend  the 
sale,  which  to^k  place  about  February  18,  1880,  and  then  and 
there  bid  in  the  boat  for  88,525,  of  which  $8,050  was  met  by  the 
payment  by  the  parties  to  the  contract  of  the  amounts  of  their 
respective  contributions  above  stated,  and  the  balance  was 
raised  on  the  credit  of  the  boat,  and  paid  out  of  the  subsequent 
earnings.  Bill  of  sale  was  made  by  the  marshal  to  Braithwaite 
and  Joseph  McC.  Biggert<  trustees.  Braithwaite  took  posses- 
sion as  master,  under  the  agreement  and  remained  in  posses- 
sion until  removed  by  the  marshal,  as  before  stated.  And  it 
may  be  here  remarked  that  the  removal  of  Braithwaite,  and  de- 
livery of  possession  to  the  intervenors,  Leighton  &  Jordon,  was 
without  any  order  of  the  court  whatever. 

Among  other  findings  of  the  court  is  one,  the  tenth,  *'that 
said  steamer  was  run  by  claimant  during  the  navigation  season 
of  1880  under  said  written  agreement,  and  earned  eight  thousand 
dollars,  which  went  into  the  hands  of  the  financial  agent  under 
said  agreement,  and  the  same  has  not  been  apportioned  or  dis- 
tributed." In  the  following  winter  the  vessel  was  laid  up  in 
the  ice  in  the  Missouri  river,  a  little  below  Fort  Benton,  Mon- 
tana. The  ice  appears  to  have  been  quite  heavy;  and  the  par- 
ties in  interest,  fearing  she  might  be  injured  or  destroyed  in 
the  spring  breakup,  met  February  2.  1881,  and  appointed  a 
committee  to  effect  a  sale.  This  appointment  was  in  writing, 
as  follows: 

Pittsburgh,  Penn.,  February  2,  1881. 

**We,  the  undersigned,  creditors  and  trustees  of  the  steamer 
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Eclipse,  hereby. appoint  William  Rea,  John  D.  Biggert,  and  J. 
C.  Kay  our  committee  to  effect  sale  of  said  steamer,  granting 
unto  them,  or  a  majority  of  them,  power  to  accept  any  offer 
which  they  may  receive  for  the  purchase  of  the  steamer;  it  be- 
ing expressly  understood  that  they  shall  not  accept  any  offer 
of  less  than  eleven  thousand  five  hundred  dollars  cash,  or 
equivalent  in  approved  paper."  (Signed  by  all  the  parties  in 
interest,  including  both  John  D.    and  Joseph  McC.   Biggert. ) 

It  would  seem  from  the  testimony  that  the  minimum  of 
$11,500  was  fixed  because  that,  with  the  undistributed  earnings, 
would  give  each  one  of  the  parties  in  interest  the  amount  of 
his  investment, — * 'would  let  them  all  out." 

Braithwaite  testifies,  and  seems  not  to  be  contradicted 
therein,  that,  after  this  paper  was  signed,  he  remained  in  Pitts- 
burgh until  February  24,  1881,  during  which  time,  though  they 
tried  to  sell,  no  sale  was  affected,  and  that  *'we  had  a  meeting 
about  February  23d.  It  was  unanimously  agreed  by  all  par- 
ties interested  that  we  could  not  sell  the  boat  as  she  lay  in  the 
ice,  and  that  I  should  proceed  to  the  boat,  and  take  a  crew  with 
me,  and  try  and  save  the  boat,  and  bring  her  to  Bismarck." 
Braithwaite  accordingly  started  on  this  mission,  but  was  de- 
tained by  various  causes, — hunting  up  a  crew,  bad  weather, 
etc., — and  did  not  get  away  from  Bismarck  until  March  12th, 
reached  the  boat  about  March  20th,  and  found  her  all  right. 
The  river  broke  up  March  28th,  and  on  March  31st,  between 
6  and  8  p.  m.,  Braithwaite  arrived  with  the  boat  at  Bismarck 
all  safe  and  sound,  and  immediately  telegraphed  the  fact  to 
John  D.  Biggert  at  Pittsbugh.  This  telegram  was  received  at 
Pittsburgh,  April  1,  at  3:07  a.  m.,  and  Biggert's  reply,  dated 
April  1st,  was  received  at  10:30  a.  m.  :  *'Glad  to  hear  it;  I  leave 
to-night  for  Bismarck.*'  In  the  meantime, — that  is,  between 
February  24  th,  when  Braithwaite  left  Pittsburgh  to  gather  a  crew, 
and  make  the  necessary  arrangements  for  bringing  down  the 
steamer,  and  March  12,  when  he  started  from  Bismarck  with  the 
crew  for  the  boat,  considerable  correspondence  took  place  be- 
tween him  and  John  D.  Biggert,  who,  notwithstanding  the  sub- 
stitution of  his  brother  Joseph's  name  in   the  original   agree-i 
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ment,  seems  to  have  been  regarded  as  the  active  business  man- 
ager, ard  was,  as  we  have  seen,  one  of  the  committee  appointed 
February  2d. 

In  one  of  these  letters,  written  by  BraithwaiteatSt.  Louis," 
March  5th,  after  requesting  Big^ert  to  get  certain  men  ready 
to  come  on  to  Bismarck  as  soon  as  he  should  telegraph  him  of 
the  safe  arrival  of  the  boat  at  that  place,  he  says:  **I  am  will- 
ing and  anxious  to  sell  the  steamer  Eclipse  where  she  now  lies, 
but  not  so  anxious  after  the  break-up,  if  she  could  be  saved; 
and  I  don't  think  it  would  be  hardly  fair  to  you  and  I  to  sell 
her  after  we  have  stood  the  risk, — not  unless  we  would  make 
something  more  than  we  put  in,  for  our  trouble. "  This  letter 
acknowledges  receipt  of  one  from  Biggert  of  March  4th.  Braith- 
waite  also  testifies  that  on  March  2d  he  wrote  Biggert  a  letter 
from  St.  Louis,  saying  that  '*if  the  boat  was  not  sold  before  I 
left  Bismarck  on  my  way  to  the  boat,  and  we  had  to  take  the 
chances  of  losing  the  boat  in  the  break  up,  my  interest  in  the 
boat  was  not  for  sale."  Another  letter,  dated  March  3d,  speaks 
of  diflBculty  in  getting  engineer  and  pilot.  The  letter  of  March 
2d  Biggert  does  not  produce,  and  says  he  did  not  receive  it. 
Re  first  testifies  that  he  **received  a  letter  from  him  some 
time  in  March,  the  6th  or  7th  or  9th,  or  somewhere  along  there," 
and  that  he  ''received  no  other  letter."  Being  then  confronted 
with  a  letter  from  himself  to  Braithwaite  dated  March  5th,  in 
which  he  acknowledges  receipt  of  '  *your  favor  of  the  second 
inst.,  he  says  that  was  a  mistake,  and  should  have  been  March 
3d.  But  we  find  another  from  him  to  Braithwaite,  dated  March 
4th,  which  begins  with  the  acknowledgment,  *'Your  favors 
both  received  this  morning."  Apparently,  therefore,  Biggert's 
memory  in  reference  to  Braithwaite's  letters  is  not  very  re- 
liable. 

This  letter  of  March  4th  speaks  discouragingly  of  the  pros- 
pects for  the  ensuing  season  on  account  of  some  pooling  arrange- 
ments of  other  and  stronger  lines,  and  also  speaks  of  some  pro- 
posed freight  contract,  which  he  says  he  has  talked  over  with 
Rea,  and  adds:  *'He  is  very  i)ositive,  and  will  not  agree,  under 
any  circumstances,  to  bind  the  boat  until  we  get  her  back  to  Bis- 
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marck.  So  please  bear  in  mind  they  are  determined  to  sell  her; 
and,  if  you  have  any  offers  please  telegraph  me.  They  are 
now  satisfied  there  is  no  money  for  us  .there  this  season.*'  An- 
other  letter  of  March  8  speaks  still  more  discouragingly  of  the 
prospects,  and  says;  **Our  only  salvation  is  to  sell,  and  at  the 
best  possible  price." 

We  have  already  stated  that  the  boat  reached  Bismarck  on 
the  evening  of  March  31st.  By  agreement  in  writing,  bearing 
date  on  that  day,  Rea,  Bigger t  and  Kay,  the  committee  ap- 
pointed February  2nd,  made  a  contract  for  the  sale  of  the  boat 
with  one  Batchelor,  agent  for  Joseph  Leighton.  That  contrsict 
is  as  follows: 

'*This  article  of  agreement,  made  at  Pittsburg,  Pa.,  this 
thirty-first  day  of  March,  1881,  between  William  Rea,  John  D, 
Biggert  and  J.  C.  Kay,  committee  appointed  by  creditors  and 
trustees  of  steamer  Eclipse,  and  authorized  by  them  to  effect 
sale  of  said  steamer,  of  the  first  part,  and  Charles  W.  Batche- 
lor, agent  for  Joseph  Leighton,  of  St.  Paul,  Minn.,  of  the  sec- 
ond part,  witnesseth,  that,  unless  said  steamer  shall  be  de- 
stroyed; or  injured,  to  an  amount  greater  than  five  hundred 
dollars  (1500)  by  the  expected  break-up  in  the  Missouri  river, 
s<*id  party  of  the  first  part  agrees  to  sell  and  transfer  said 
steamer,  at  the  place  where  she  has  been  wintered  on  the  Mis- 
souri river,  below  Port  Buf ord,  to  said  party  of  the  second  part 
for  the  sum  of  eleven  thousand  five  hundred  dollars,  ($11,500,) 
and  the  said  party  of  the  second  part  agrees  to  pay  the  said  sum 
of  eleven  thousand  five  hundred  dollars  ($11,500)  in  cash,  or  its 
equivalent,  upon  delivery  of  proper  bill  of  sale;  the  party  of 
the  first  part  agreeing  to  deliver  said  steamer  free  of  debt. 
Said  party  of  the  second  part  agrees  to  all  the  terms  and  condi- 
tions above  stated. 

In  testimony  whereof,  we,  the  undersigned,  affix  our  hands 

and  seals  on  this  date  above  mentioned. 

Wm.  Rea, 
John  D.  Biggert, 
J.  C.  Kay, 

Chas.  W.  Batchelor, 
Agent  for  Joseph  Leighton. 

V.4DAK.— 15 
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Witness: 

W.  DwiGHT  Bell,  as  to  John  D.  Biggert  and  C.  W.  Batch- 

elor,  Agent. 
Geo.  W.  Goodwin,  as  to  Wm.  Rea  and  J.  C.  Kay." 

The  first  information  Braithwaite  received  of  this  transiic- 
tion  was  contained  in  a  telegram  from  Leighton,  dated  at  Valley 
City,  D.  T.,  April  1st,  and  received  at  10:44  a.  m.,  as  follows: 

**To  CapL  Braithwaite:  If  an^'^thing  wanted  to  make  boat 
ready  for  Buford  trip,  telegraph  St.  Paul  for  it  in  ray  name. 
Express  it.     Have  bought  her.  J.  Leighton. 

To  which  Braithwaite  promptly  replied,  on  same  date,  from 
Bismarck: 

*'To  Joseph  Leighton:    My  boat  not  for  sale.     She  leaves  for 

* 

Benton  on  the  8th.     Will  take  sixty  tons  of  way  freight. 

W.  Braithwaite." 

Evidently  Leighton  knew  where  the  boat  was.  Biggert 
says  that  at  the  time  the  contract  was  made  with  Batchelor  he 
did  not  know  of  the  safe  arival  of  the  boat.  His  telegram  to 
Braithwaite  on  the  morning  of  April  1st  has  been  given  above. 
It  will  be  observed  that  it  contains  no  illusion  to  the  contract. 
Upon  that  same  evening  however,  at  6:48,  the  committee  united 
in  the  following  telegram: 

**2b  W.  Braithwaite:  Boat  sold  to  Leighton  yesterday. 
Bill  of  sale  made.  Do  nothing  about  trip  until  Biggert  gets 
there.     Leaves  tonight.  Wm.  Rea, 

John  D.  Biggert, 
J.  C,  Kay, 

Committee." 

A  bill  of  sale  was  drawn  up  for  the  conveyance  of  the  ves- 
sel to  Leighton,and  his  partner,  Jordan,  for  the  sum  of  ill, 500. 
It  bears  date  March  31,  1881,  and  describes  the  grantors  as 
''William  Braithwaite  and  John  D.  Biggert,  in  our  own  right, 
and  William  Braithwaite  and  Joseph  McC.  Biggert,  trustees  of 
Robinson,  Rea  &  Co.,  Kay,  McKnight  &  Co.,  and  Cadman  & 
Co.,  together  with  the  said  Robinson,  Rea  &  Co. ^  cestui  qu, 
ti'ust,  owners  of  the  steamer  or  vessel  called  Eclipse."    It  was 
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signed  by,  or  on  behalf  of,  John  D.  Biggert,  A.  W.  Cadman  & 
Co..  Robinson,  Rea  &  Co.,  and  Kay,  McKnight  &  Co.,  and  ac- 
knowledged by  or  on  behalf  of  these  parties  April  1st,  before  a 
notary  public,  who  also  certifies  that  John  McC.  Biggert  ac- 
knowledged it,  which  was  probably  an  inadvertance,  as  he  does 
not  appear  to  have  signed.  This  bill  of  sale  was  not  delivered 
at  once,  but  John  D.  Biggert  took  it,  with  the  contract  and  the 
appointment  of  the  committee,  and  went  to  St.  Paul  to  meet 
Leighton,  with  whom  he  proceeded  to  Bismarck,  arriving  there 
on  the  evening  of  April  4th.  The  contract  and  bill  of  sale  were 
delivered  to  Leightc^n  so  he  testifies,  in  St.  Paul,  Sunday 
morning,  April  3d.  On  the  arrival  at  Bismarck,  Braithwaite 
was  applied  to  sign  the  bill  of  sale,  but  refused,  assigning  as 
a  reason  therefor,  according  to  Leighton's  testimony,  that  the 
old  owners  had  not  settled  with  him.  At  Bismarck,  and  as 
Leighton  says,  before  the  conversation  with  Braithwaite, 
Leighton  gave  John  D.  Biggert  his  check  for  $2,500  on  account 
of  the  purchase  money,  and  a  week  later,  at  Buford,  the  bal- 
ance was  settled  by  the  delivery  to  Joseph  McC.  Biggert  of  a 
draft  on  P.  H.  Kelly  &  Co.,  bankers,  for  $9,000,  which  has 
never  been  paid,  but  appears  to  have  been  deposited  with 
Batchelor,  Leighton 's  agent,  to  hold  until  the  title  to  the 
steamer  is  freed  from  litigation.  Leighton  had  ascertained 
from  John  D.  Biggert,  on  their  meeting  in  St.  Paul,  that  the 
record  title  was  in  Braithwaite  and  McC.  Biggert. 

By  the  breaking  up  of  the  ice  that  year  very  great  damage 
was  done  to  the  tonnage  of  the  river,  and  this,  of  course,  en- 
hanced the  value  of  such  as  escaped  injury.  The  evidence 
tends  to  show  that  the  Eclipse,  safe  at  Bismarck,  March  31st, 
was  worth  $20,000.  There  was  due  Braithwaite  $800  for  wages 
No  tender  of  this,  or  any  other  amount,  was  made  to  him. 
None  is  made  in  this  proceeding.  Braithwaite  having  refused 
to  surrender  possession,  and  having  been  notified,  on  April  6th, 
by  John  D.  Biggert,  assuming  to  be  attorney  in  fact  for  the  other 
parties  in  interest,  that  he  was  instructed  to  relieve  him  as  cap- 
tain of  the  steamer,  and  appoint  Capt.  Mariner  in  his  stead, 
these  proceedings  were   begun.     Other  facts  appearing  in  the 
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record  color  the  transaction,  but  enough  has  been  stated  for  the 
determination  of  the  case  in  the  view  which  we  take  of  it. 

It  will  be  profitable  first  to  examine  and  determine  the  ef- 
fect of  the  purchase  made  at  marshal's  sale  under  the  contract 
of  February  4,  1880.  Into  that  contract  it  is  obvious  that 
Braithwaite  and  Biggert,  or  the  Biggerts,  entered  as  new  par- 
ties, with  the  purpose  of  eventually  becoming  the  owners  of 
the  boat,  while  the  other  parties  entered  into  it  for  the  protec- 
tion of  their  existing  interest  as  creditors  of  the  boat.  The  le- 
gal title  was  vested  in  Braithwaite  and  Biggert,  who  were  to 
hold  as  trustees  until  there  should  be  paid — first,  the  respective 
claims  of  the  creditors,  parties  of  the  second  part;  and,  second, 
the  full  amount  of  the  respective  portions  of  the  money  ad- 
vanced for  the  purchase,  which,  being  accomplished,  the  trust 
was  to  cease,  and  the  boat  be  the  property  of  the  parties  of  the 
first  part  free  from  any  claim  or  interest  of  the  other  parties. 
No  provision  is  made  for  repaying  to  Braithwaite  and  Biggert 
the  amount  of  their  advances,  for  the  very  obvious  reason  that 
they  were  regarded  as  the  owners  of  the  boat. 

It  is  quite  clear  that  this  trust  might  at  any  time  have  been 
terminated  by  the  payment  to  the  parties  of  the  second  part  of 
the  amounts  due  them,  respectively;  and  it  seems  equally  ciear 
that,  to  the  extent  to  which  earnings  of  the  boat  were  actually 
received  by  Biggert  the  chosen  financial  agent,  the  title  to  the 
boat,  at  least  so  far  as  Braithwaite's  interest  in  her  was  con- 
cerned, was  discharge  of  the  trust.  And  if,  at  any  time,  the 
creditors  should  have  become  dissatisfied  with  the  execution  of 
the  trust  in  respect  of  the  production  of  the  fund  for  the  pay- 
ment of  their  claims,  it  seems  evident  that  they  could  only  have 
wound  it  up,  and  compelled  a  sale  of  the  boat  by  resorting  to  a 
court  of  equity.  The  jurisdiction  of  admiralty  would  not  ex- 
tend to  such  a  case.  Nor  do  we  think  that,  under  that  contract, 
the  parties  of  the  second  part  could  be  regarded,  in  any  legal 
sense,  as  owners  of  the  boat.  The  owners  were  Braithwaite 
and  Biggert,  each  of  whom  owned  one-half,  subject  to  the 
trust,  which  was  at  most  a  lien  in  the  nature  of  a  mortgage, 
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and  Braithwaite  was  also  the  master,  in  possession,  with  all 
the  rights  incident  to  his  position  as  such. 

This  was  the  state  of  affairs  at  the  close  of  the  season  of  ** 

1880,  at  which  time,  however,  the  boat  had  earned  some  $8,000 
which  had  passed  into  the  hands  of  the  financial  agent,  reliev- 
ing the  trust,  at  least  as  to  Braithwaite,  pro  tanto.  The  boat 
being  now  locked  up  in  the  ice,  it  seems  to  have  been  concluded 
desirable  by  all  concerned  to  sell  her  as  she  lay,  rather  than 
take  the  chances  of  the  break-up,  and  the  committee  was  ac- 
cordingly appointed.  Whether  the  appointment  vested  in  the 
committee  an  absolute  power  to  sell  and  convey,  or  only  a 
power  to  negotiate  a  sale,  and  make  a  contract  for  the  sale  of 
the  boat  which  should  bind  the  legal  owners  to  execute  and  de- 
liver the  written  transfer  required  by  the  statute,  (Civil  Code, 
§  634)  it  is  not  necessary  to  inquire  very  closely.  Two  things 
are  clear:  First,  that  their  powers  were  strictly  limited  by  the 
terms  of  their  appointment,  which  were  fully  known  by  both 
Batchelor  and  Leigh  ton;  second,  that  the  only  instrument  ever 
executed  by  this  committee,  as  such,  was  a  contract  of  sale,  by 
which  it  was  evidently  not  intended  to  transfer  title,  the 
terms  of  which  were  conditional,  and  which,  therefore,  would 
not,  in  any  view,  operate  as  a  transfer.  And  this  is  made  more 
obvious  from  the  fact  that  no  money  whatever  was  paid  at  the 
time  the  contract  was  executed,  nor  until  the  fifth  day  thereaf-  I 

ter,  when  a  small  portion  of  the  purchase  price   (452,500)  was  ;% 

paid.  :i 

Benjamin,  in  his  treatise  on  sales,  speaking  of  the  rule  in- 
voked by  counsel  for  appellants,  that  a  contract  of  sale  passes  the 
property  immediately,  before  payment  or  possession,  remarks 
that  this  rule  is  adopted  in  favor  of  the  seller,  and  not  in  "favor  of  J 

the   buyer,  and  is  hence  likely  to  mislead;   also  that  it  involves  5a 

three  conclusions,  of  which  two  are:  First,  that  the  goods  are  at  ^ 

buyer's  risk;  second,  that  the  seller  is  entitled   to  payment.  ,| 

Benj,  Sales,  §  318.     Neither  of  these  conditions  existed  in  the  |; 

case  before  us.     This  question,    however,   like  many  others  i 

which  have  been  subjects  of  judicial  contention,  would  seem  to  | 

have  been  settled  by  the  provisions  of  our  Civil  Code,  §§  634,  f^ 
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637.  The  intervenors  evidently  gave  their  interpretation  to 
this  instrument;  for,  in  Article  2  of  their  petition,  they  speak 
of  it  as  a  contract,  whereby  Leighton  contracted  and  agreed  to 
buy,  and  the  committee  contracted  and  agreed  to  sell;  and  in 
the  third  article  set  out  the  bill  of  sale  as  made  in  pursuance  of 
this  contract,  which,  indeed,  by  its  very  terms,  makes  the  de- 
livery of  a  proper  bill  of  sale  a  condition  precedent  to  the  pay- 
ment of  the  price. 

It  is,  perhaps,  unnecessary  to  determine  whether  this  con- 
tract, regarding  it  as  executory  only,  was  within  the  scope  of 
the  powers  conferred  upon  the  committee  by  the  written  ap- 
pointment, though  it  would  seem,  at  least,  doubtful  whether 
they  might  thus,  without  any  present  or  certain  considerations, 
tie  their  own  hands  by  a  bargain,  the  risk  of  whose  conditions 
lay  almost  wholly  with  the  boat.  Biggert  attempted  to  pass 
the  title  in  St.  Paul,  before  a  dollar  of  the  purchase  money  had 
been  paid,  and,  according  to  Leighton's  own  testimony,  the 
19,000  balance  was  not  paid  until  some  days  after  these  pro- 
ceedings were  commenced,  and  then  only  by  an  apparently  pro 
forma  delivery  of  Leighton's  personal  draft,  which  was  cer- 
tainly not  cash,  and  which  was  immediately  redeposited  with 
Leighton's  own  agent,  to  remain  until  the  title  could  be  per- 
fected. 

The  alleged  bill  of  sale  was,  we  think,  entirely  ineffective 
so  far  as  Braithwaite  is  concerned.  It  was  not  signed  either  by 
Braithwaite  or  Joseph  McC.  Biggert,  the  legal  owners,  nor  by 
the  committee  as  such,  and  could  not  operate  to  pass  anything 
more  than  the  equitable  interest  of  those  by  whom  it  was  exe- 
cuted. So  far  as  the  parties  interested  were  concerned,  we  think 
the  appointment  of  the  committee,  February  2,  1881,  was  a 
merely  temporary  arrangement,  which  was  not  intended  to  aud 
could  not  in  any  just  view  of  it,  operate  to  divest  the  legal  title, 
or  in  arywise  change  the  rights  of  Braithwaite,  at  least  until  a 
sale  made  under  it;  and,  assuming  the  truth  of  Braithwaite's 
uncontradicted  testimony,  it  is,  at  best,  extremely  doubtful 
whether,  after  the  meeting  of  February  23d,  or  rather,  perhaps, 
after  his  departure  from  Bismarck,  March  12th,  the  committee 
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could,  in  good  faith  towards  him,  have  made  a  sale  of  the  boat 
under  that  appointment. 

At  -the  time  these  proceedings  were  begun,  therefore,  the 
matter  stood  thus:  Braithwaite  and  Joseph  McC.  Biggert  were 
the  legal  and  equal  owners  of  the  boat,  subject  to  the  trust 
created  by  the  original  agreement,  the  extent  of  whose  burden 
could  only  be  ascertained  upon  an  accounting.  Braithwaite 
was  not  only  half  owner,  but  master,  in  possession  under  a 
written  agreement,  and  therefore  not  subject  to  removal  by  his 
co-owners.  Rev.  St.  U.  S.  §  4250.  Moreover,  the  boat  was  in- 
debted to  him  for  wages  in  the  sum  of  $800.  Of  the  libelants 
Joseph  McC.  Biggert  was  a  one-half  owner.  The  others  were 
not  legal  owners  at  all;  and,  if  the  bill  of  sale  was  effective  for 
any  purpose,  had  parted  with  their  equitable  interests  to 
Leighton  &  Jordan.  • 

Assuming  that  the  amended  libel  states  a  sufficient  cause  of 
action  for  the  relief  demanded,  we  think  that  its  material  alle- 
gations are  not  only  not  supported,  but  clearly  negatived,  by  the 
proofs.  The  only  interest  which  Leighton  had  in  the  boat  was 
such  as  he  derived  under  the  executory  contract  of  March  31st, 
supplemented  by  whatever  he  may  have  acquired  by  the  bill  of 
sale;  but  these  could,  at  most,  as  against  Braithwaite,  be  made 
the  basis  for  a  bill  in  equity  to  compel  specific  performance, 
and  such  matters  are  not  within  the  cognizance  of  a  court  of  ad- 
miralty. We  are  therefore  of  the  opinion  that  both  the  libel  and 
the  intervention  of  Leighton  &  Jordan  were  properly  dismissed. 

While  we  have  thus  expressed  our  opinion  upon  the  merits 
of  the  case,  we  are  of  the  opinion  that  the  motion  to  strike  out 
and  eliminate  from  the  transcript  all  the  evidence  and  extrane- 
ous matter  not  made  a  part  of  the  record  by  a  bill  of  exceptions 
should  prevail;  thai  this  appeal,  and  all  appeals  in  admiralty 
cases  from  the  district  courts  to  the  supreme  court  of  the  terri- 
tory, should  be  governed  by  the  laws,  statutes  and  rules  that 
obtain  in  other  civil  actions  tried  to  the  court;  and  that,  this 
court  having  obtained  jurisdiction  of  the  cause  by  service  of 
the  usual  notice  of^ppeal  and  undertaking,  no  error  appearing 
from  an  inspection  of  the  judgment  roll  proper,  the  judgment 
of  the  lower  court  must  be  affirmed. 

All 'the  justices  concurring,  except  Fkancis,  J.,  not  voting. 
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Fargo  et  al.  v.  Palmer  et  al. 

1.  Appeal  from  judgment— what  reviewed  on. 

An  appeal  from  the  judgment  brings  to  this  court  the  judgment 
roll  proper  for  review;  and  the  court  can  look  at  nothing  not  contained 
in  and  made  a  part  of  the  judgment  roll  by  the  court  below.  The  ap- 
pellate court  has  no  power  to  receive  and  is  strictly  prohibited  from 
examining  into  or  listening  to  any  matters  or  things  de  hors  the  record. 

2.  Same. 

What  purports  to  have  been  the  evidence,  attached  to  .the  record, 
not  having  been  made  a  part  of  the  record  by  the  court  below,  will  not 
be  considered  by  this  considered  by  this  court:  and  no  error  appearing 
in  the  judgment  roll  proper  the  judgment  below  is  affirmed. 

Filed  October  4,  1886. 

Appeal  from  the  district  court  of  Grand  Porks  county. 

Bosard  dc  Clifford,  for  defendants  and  appellants. 

Noyea  d  Noyes,  for  respondents. 

No  briefs  on  file. 

Tripp,  C.  J.  This  is  an  action  brought  by  the  plaintiffs, 
under  the  firnl  name  of  C.  H.  Fargo  &  Co.,  to  recover  of  the 
defendants  for  goods  sold  and  delivered.  The  defendants  are 
W.  O.  Palmer,  C.  K.  Elliott  and  Andreas  Palmer,  sued  jointly 
as  the  firm  of  Palmer  &  Elliott.  W.  O.  Palmer,  C.  K.  Elliott 
and  Andreas  Palmer  answered  jointly  and  alleged  that  Andreas 
Palmer  was  not  a  partner  of  Palmer  &  Elliott — that  the  partner- 
ship was  composed  of  W.  O.  Parmer  and  C.  K.  Elliott  only — 
that  they  alone  composed  the  firm  of  Palmer  &  Elliott,  and  ad- 
mitted and  alleged  that  as  such  firm,  they  purchased  the  goods 
in  question  and  were  indebted  to  the  plaintiffs  in  the  amount 
alleged  in  the  complaint.  And  the  defendant  Andreas  Palmer 
answered  separately  and  denied  generally  and  specifically  that 
he  was,  or  had  ever  been  a  partner  in  the  firm  of  Palmer  &  El- 
liott; so  that  the  sole  issue  of  fact  was,  whether  at  the  time  of 
the  sale  of  the  goods,  Andreas  Palmer  was  a  partner  in  the 
firm  of  Palmer  &  Elliott. 

This  issue  of  fact  was  tried  to  the  court,  a  jury  being 
waived,  and  the  court  found  Andreas  Palmer  to  have  been  a 
partner  and  as  such  liable  with  the  other  defendants,  for  the 
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amount  claimed  in  the  complaint;  and  upon  such  findings  and 
conclusions  of  the  court,  judgment  was  duly  entered  on  the  23d 
day  of  October,  1883.  That  afterwards,  on  the  12th  day  of 
September,  1884,  the  defendant,  Andreas  Palmer,  separately 
appealed  from  the  judgment  so  entered. 

No  motion  for  a  new  trial  was  ever  made,  and  no  bill  of  ex- 
ceptions was  ever  filed  or  settled.  The  transcript  as  sent  to 
this  court  consists  of  copies  of  the  summons,  the  complaint, 
the  joint  answers  of  the  defendants,  the  separate  answer  of  An- 
dreas Palmer,  the  findings  and  judgment  of  the  court  and  the 
certificate  of  the  judge.  There  is  in  the  judgment  roil,  a  paper 
which  purports  to  be  a  property  statement  of  each  of  the  de- 
fendants, and  signed  by  each  separately,  bearing  date  Septem- 
ber 14,  1882,  but  having  no  date  of  filing  or  any  marks  or  en- 
dorsements, by  which  to  identify  it,  or  to  show  how  it  comes  in 
the  judgment  roll.  It  follows  the  separate  fbnswer  of  Andreas 
Palmer  and  precedes  the  findings  and  judgment  of  the  court, 
but  is  not  referred  to  in  either  paper.  There  is  also  another 
paper  which  immediately  follows  the  judgment,  denominated 
an  ''Assignment  of  Errors,"  and  is  in  words  following,  to-wit: 
**The  defendant,  Andreas  Palmer,  separately  excepts  to  the 
findings  of  fact  herein,  in  so  far  as  such  findings  include  a  find- 
ing that  said  defendant  was  a  partner  of  the  defendants,  W.  O. 
Palmer  and  C.  K.  Elliott,  at  the  time  alleged  in  the  said  com- 
plaint, or  at  any  other  time.  Said  defendant  also  excepts  to 
the  following  conclusion  of  law  herein:  *The  court  finds  as 
matter  of  law,  that  at  the  time  said  goods  were  sold  by  plain- 
tiffs to  defendants,  Andreas  Palmer  was,  so  far  at  least  as  these 
plaintiffs  are  concerned,  a  partner  of  the  said  firm  of  Palmer  & 
Elliott,  and  as  such  liable  to  the  plaintiffs  for  the  amount  due 
the  plaintiffs  on  the  sale  made  by  the  said  plaintiffs  to  defend- 
ants.'" This  paper  also  has  no  date  and  no  endorsements. 
Although  denominated  an  ** Assignment  of  Error"  it  was  evi- 
dently intended  to  be  an  exception  to  the  findings  and  conclu- 
sions of  the  judge;  but  it  does  not  appear  ever  to  have  been  al- 
lowed or  settled  or  to  have  ever  been  brought  to  the  attention 
of  the  court;  but  it  must  have  been,  like  the  property  state 
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ment,  interpolated  into  the  judgment  roll,  as  we  shall  soon  see 
by  examining  the  certificates  oi  the  judge  and  clerk. 

Following  this  ''Assignment  of  Error"  is  a  copy  of  the  no- 
tice of  appeal  and  undertaking,  which  seem  to  be  in  form  and 
properly  served.  Then  comes  the  certificate  of  the  judge, 
which  is  in  words  and  figures  following: 

**I  hereby  certify  that  the  foregoing  papers,  consisting  of 
summons,  complaint,  answer,  separate  answer  of  Andreas 
Palmer,  and  findings  and  order  for  judgment  are  contained  in 
and  constitute  the  judgment  roll  and  the  whole  of  such  judg- 
ment roll.  S.  A.  Hudson, 

Judge." 

Then  follows  the  certificate  of  the  clerk  under  his  hand  and 
seal,  which  is  as  follows: 

**Territory  of  Dakota,  County  of  Grand  Porks — District  Court, 

Third  Judicial  District. 

I,  D.  D.  Webster,  clerk  of  the  distric^t  court  within  and  for 
the  said  county  of  Grand  Porks,  in  the  Third  judicial  district 
of  the  Territory  of  Dakota,  do  hereby  certify  that  the  above 
and  foregoing  is  a  true,  full,  correct  and  complete  transcript 
and  copy  of  the  notice  of  appeal  and  proof  of  service  thereof, 
of  the  judgment  roll,  and  of  the  certificate  of  the  judge  in  said 
entitled  action  wherein  C.  H.  Fargo  &  Co.  are  plaintiffs  and 
Palmer  &  Elliott  are  defendants,  as  the  same  now  appears  of 
record  in  the  said  court.  In  witness  whereof  I  have  hereunto 
set  my  hand  and  affixed  the  seal  of  said  court  this  2nd  day  of 
October  A.  D.  1884.  D.  D.  Webster, 

[seal.]  Clerk. 

By  O.  A.  Webster,  Deputy." 

PoUowing  these  certificates  of  the  judge  and  clerk;  and  as 
a  separate  bundle  of  papers,  though  fastened  to  the  judgment 
roll  by  a  single  fastening,  is  what  wojald  seem  to  be  a  transcript 
of  the  stenographer's  notes  of  the  testimony  taken  at  the  trial, 
but  there  is  no  certificate  of  judge,  clerk,  or  even  of  the  sten- 
ographer himself  to  identify  it;  there  is  nothing  to  show  how 
it  came  into  this  court,  or  from  what  court  or  place  it  came,  or 
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how  it  came  to  be  attached  to  the  judgment  roll.  Prom  such  a 
transcript  as  this,  appellant  printed  his  abstract  and  attorneys, 
upon  such  abstract  and  transcript,  have  submitted  their  printed 
briefs  and  arguments,  asking  the  court  to  review  the  findings 
of  the  court  upon  all  the  evidence  in  the  case.  But  this  court 
has  been  subject  to  and  governed  by  a  Code  of  Civil  Procedure, 
from  the  organization  of  the  territory — a  period  of  almost  a 
quarter  of  a  century;  and  since  1867 — a  period  of  almost  twenty 
years — by  the  same  Code  of  Procedure  it  now  has,  t^  ith  slight 
changes  only  as  to  the  practice  on  appeal.  And  whenever 
changes  have  been  made,  the  statutes  of  other  states  hav6  been 
adopted  in  hcpc  verbal  so  that  the  decision  of  such  stale  would 
guide  the  practician  in  the  doubtful  construction  of  such 
amendments.  This  court  has  again  and  again  spoken  in  no  un- 
certain tones  as  to  this  negligence  and  want  of  care  in  the  prac- 
titioner. 

In  Gress  v.  Evans  et  aL,  1  Dak.  387,  where  the  attorneys 
for  the  respective  parties  undertook  to  bring  their  case  to  this 
court  upon  a  stipulation  as  to  the  alle^red  errors,  the  court  in 
striking  out  and  eleminating  such  extraneous  matter  from  the 
record,  says:  **It  should  furthermore  be  borne  in  mind  that 
under  both  Codes  the  judge  is  a  recognized  entity  in  making  a 
case  or  in  settling  exceptions.  His  concurrence  or  approbation 
as  a  general  proposition,  is  necet,sary  in  the  formulating  of 
either  the  one  or  the  other.  In  his  absence  and  without  his 
knowledge  or  consent,  attorneys  cannot  do  this  for  him, 
especially  when  nearly  two  years  have  run  from  the  tennina- 
tion  of  a  trial.  These  remarks  are  naturally  suggested  by  the 
anomalous  proceedings  before  us;  for  among  the  batch  of  so- 
called  uncertified  evidence  thrust  upon  our  attention,  there  is  a 
certain  portion  which,  most  manifestly,  was  never  offered  in 
the  trial  court.  Altogether,  the  case  as  thus  attempted  to  be 
made  up,  very  much  resembles  an  agreement  to  submit  facts  in 
controversy,  to  this  court  in  the  first  instance,  which  were  not 
heard  or  determined  in  the  district  court.  We  must  therefore 
take  the  record  as  it  legally  comes  before  us,  and  ascertain 
what,  if  any,  errors  are  in  it."    In  that  case  there  was  a  gen- 
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eral  exception  allowed  by  the  court  and  appended  to  the  find- 
ings and  conclusions  of  the  judge,  in  the  following  words:  '*To 
which  findings  of  facts,  conclusions  of  law  and  order  of  the 
court  the  defendants  except."  And  the  entire  evidence  was 
presented  to  the  court  upon  stipulation  signed  by  the  attorneys 
of  appellants  and  respondents,  that  it  was  all  the  evidence  in 
the  case;  yet  this  court  held  that  it  must  be  made  a  part  of  the 
record  by  the  court  below,  and  properly  authenticated  before  it 
could  be  examined  here. 

In  •the  matter  of  opening  Gold  Street,  Dead  wood,  v.  New- 
ton, 2  Dak.  149,  the  clerk  of  the  district  court  sent  up  the  evi- 
dence used  before  the  board  of  county  commissioners,  under 
his  certificate  and  seal,  but  it  did  not  appear  to  have  been  set- 
tled and  allowed  by  the  district  judge  and  made  a  part  of  the 
record  in  the  case,  and  this  court  struck  it  out  on  motion — and 
also  the  bill  of  exceptions  which  had  been  settled  and  allowed 
by  the  trial  judge,  but  not  within  the  time  allowed  by  statute. 
Says  this  court  in  that  case,  by  Moody,  J.:  **A11  that  portion 
of  the  record  purporting  to  be  the  evidence  adduced  before  the 
board  of  county  commissioners,  as  has  been  said,  is  in  no  way 
authenticated;  *  ♦  *  To  preserve  it  for  this  court,  it  must 
be  offered  in  the  district  court  and  incorporated  in  a  bill  of  ex- 
ceptions, which  was  not  done  in  this  case.  It  follows  the  mo- 
tion must  be  sustained.  Nothing  remains  for  us  to  consider  as 
a  part  of  the  record  before  us,  save  the  order  and  decision  ap- 
pealed from,  the  verdict  and  judgment." 

The  manner  of  settling  bills  of  exception,  and  bringing  ap- 
peals to  this  court,  is  again  very  carefully  gone  over  by  Mr. 
Justice  Moody  in  French  v.  Lancaster,  2  Dak.  2V6;  and  in  an- 
other very  carefully  prepared  opinion  in  case  of  Golden  Terra 
Mining  Co.  v.  Smith  et  al.  2  Dak.  377. 

In  the  case  last  above  cited  on  page  458,  referring  to  the 
notes  of  the  stenographer,  the  court  says:  ** While  the  law 
authorizes  the  district  courts  in  their  discretion  to  appoint 
stenographers,  and  provides  for  their  compensation,  it  does 
not  in  any  way  make  their  notes  in  civil  cases  ofiicial;  nor  is 
there  any  mode  for  the  authentication  of  them,  or  of  the  tran- 
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scripts  therefrom,  other  than  the  mode  for  the  authentication  of 
evidence  taken  in  any  other  manner  or  by  any  other  person  to- 
wit:  by  the  signature  of  the  judge  to  the  bill  of  exceptions,  or 
case,  in  which  they,  or  such  parts  as  are  necessary  to  the  bill, 
are  incorporated." 

In  a  later  case,  St,  Croix  Lumber  Co.  v.  Pennington,  2 
Dak.  467,  a  large  number  of  foreign  papers  were  sought  to  be 
engrafted  upon,  and  a  large  amount  of  extraneous  matter  was 
sought  to  be  injected  into  the  record;  and  this  court  again  in  a 
lengthy  and  exhaustive  opinion,  goes  over  the  whole  ground 
anew,  and  clearly  points  out  to  the  practitioner,  what  consti- 
tutes the  judgment  roll  proper,  and  the  method  and  several 
steps  by  which  the  record  for  review  may  be  made  up.  The 
appellant  in  that  case  sought  shelter  under  the  certificate  pro- 
vided for  by  Rule  13  (as  then  numbered)  of  this  court,  but  in 
answer  to  such  position  of  courts,  this  court  said:  *'Rule  13 
is,  therefore,  additional  and  precautionary,  and  for  the  better 
security  of  the  record.  It  aims  at  exactness,  so  that  the  bill  or 
case  may  precisely  conform  to  the  truth,  by  naming  each  paper 
that  enters  into  the  judgment  roll.  It  is  intended  to  protect 
the  rights  of  parties  and  to  prevent  any  possibility  of  wrong. 
But  ^t  was  never  imagined  that  it  could  be  construed  into  a  sub- 
stitute for  anything  expressly  demanded  by  the  statute,  or  that 
it  could  supersede  the  preparing,  presenting,  settling  and  sign- 
ing of  an  ordinary  bill  or  case.  The  mere  fastening  together 
of  papers,  without  the  usual  heading  and  narrative  of  the  oc- 
currences of  the  trial,  is  in  no  true  sense,  a  statement  of  a  case 
or  a  bill  of  exceptions.  Such  is  the  nature  of  the  transcript 
before  us;  and  the  appellant  can  find  no  shelter  under  the  im- 
provident certificates.  In  fine,  ev^ry  requirement  of  the  code 
must  be  first  fulfilled,  before  Rule  13  can  be  called  into  operation, 
or  can  have  any  effect."  But  without  these  adjudications  of 
our  courts,  and  the  express  instructions  therein  contained,  it 
would  seem  the  practitioner  ought  not  to  impose  upon  the  ap- 
pellate court  as  was  done  in  this  case;  Articles  VIII  and  IX  of 
the  Code  of  Civil  Procedure  point  out  the  methods  of  moving 
for  new  trials  and  of  taking  and  saving  exceptions;  and  Section 
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299  specifically  enumerates  what  papers  shall  constitute  the 
judgment  roll  or  record  in  the  case, — among  whigh  are  the 
'*Excep lions''  or  '*Case"  referred  to  in  said  Articles  VIII 
and  IX. 

An  appeal  from  the  judgment,  brings  to  this  court,  the 
judgment  proper  for  review, — and  the  court  can  look  at  noth- 
ing not  contained  and  made  a  part  of  the  judgment  roll  by  the 
court  below.  The  appellate  court  is  powerless  to  hear  and  de- 
termine cases  in  any  manner,  but  that  pointed  out  by  the  stat- 
ute. It  can  make  no  rules  in  derogation  of  the  statute,  regu- 
lating the  appeal  for  the  accommodation  of  suitors,  and  the 
convenience  of  attorneys.  There  is  no  absolute  right  of  appeal 
or  review, — it  is  purely  a  statutory  remedy,  and  to  avail  himself 
of  the  remedy,  the  suitor  must  come  clearly  within  the  pro- 
visions of  the  statute  granting  theaopeal,  and  prescribing  what 
may  be,  and  the  manner  in  which  questions  of  law  may  be 
heard  and  determined  by  the  appellaCS  tribunal.  None  of  the 
presumptions  in  favor  of  courts  of  original  jurisdiction,  obtain 
in,  or  attach  to  appellate  courts.  They  are  courts  of  review 
merely,  and  are  strictly  confined  to  an  examination  of  the  errors 
apparent  of  record.  They  have  no  power  to  receive,  and  are 
strictly  prohibited  from  examining  into  or  listening  to^any 
matters  or  things  de  hors  the  record.  This  is  so  elementary  a 
principle  governing  appellate  courts,  that  its  statement  is  suf- 
ficient proof  of  its  correctness.  In  the  cases  thai  have  been 
heretofore  brought  to  this  court,  there  has  generally  been  some 
excuse  for  the  practitioner,  as  for  instance  in  Gress  v.  Evans 
et  aL  it  might  be  suggested  that  in  some  states  the  practice 
does  obtain  of  hearing  causes  upon  an  agreed  statement  of 
counsel,  as  permi  tted  by  statute, — and  counsel  may  have  inadvert- 
ently been  led  to  suppose  such  a  practice  not  to  be  improj^er 
hore;  and  in  St.  Croix  Lumber  Co.  v.  Pennington,  the  certifi- 
cate of  the  judge  seemed  to  enumerate  and  specify  the  *'for- 
eign"  papers  as  a  part  of  the  judgment  roll — as  was  also  the 
case  in  the  Gold  Street  Case;  but  here  there  is  no  possible  ex- 
cuse,— it  is  an  attempt  to  interpolate   into   the  judgment   roll. 
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papers  constituting  no  part  of,  and  in  no  way  connected 
with  it. 

The  certificate  of  the  judge  enumerates  the  papers  consti- 
tuting the  judgment  roll,  to-wit:  the  summons,  complaint,  an- 
swer, separate  answer  of  Andreas  Palmer,  findings  and  order 
for  judgment;  and  concludes  by  saying  they  **are  contained  in 
and  constitute  the  judgment  rol  and  the  whole  of  such  judg- 
ment roll.*'  •  And  the^clerk's  certificate  again  enumerates  the 
papers  constituting  the  juplgment  roll;  and  in  neither  of  them 
is  any  mention  made  of  these  papers  printed  in  the  abstract 
and  sought  to  be  used  in  this  court.  And  it  may  not  be  out  of 
place  here  to  call  attention  of  practitioners  to  the  fact,  that  the 
abstract  provided  for  by  the  rules  of  this  court,  means  what  its 
name  imports, — an  abstract  or  abridgment  of  the  transcript. 
It  is  not  infrequent  that  the  court,  upon  an  examination  of  the 
abstract,  finds  that  it  contains  statements  not  contained  in  or 
or  borne  out  by  the  transcript.  The  abstrar  t  should  not  only 
be  truthful  but  it  should,  and  is  intended  to  contain  all  the  mat- 
ter necessary  to  a  complete  understanding  of  the  case;  and  a 
statement  of  all  the  facts  upon  which  the  appellant  relies  to  re- 
verse his  case.  It  should  also  show,  by  setting  out  the  record 
or  by  concise  statement  of  facts,  with  proper  reference  to  the 
page  of  the  transcript,  where  the  record  may  be  found,  that  all 
the  steps  necessary  to  perfect  the  appeal,  and  to  present  the 
errors  complained  of,  have  been  complied  with  in  accordance 
with  the  statutes,  and  the  rules  of  this  court.  In  other  words, 
the  abstract  should  present  to  this  court  so  much  of  the  tran- 
script, as  will  clearly  exhibit  the  jurisdiction  of  the  court,  and 
the  errors  sought  to  be  reviewed;  so  that  the  appellate  court 
will  never  be  required  to  refer  to  the  transcript,  unless  to  set- 
tle some  point  of  controversy  raised  by  an  amended  abstract  or 
argument  of  counsel. 

This,  then,  being  an  appeal  from  the  judgment,  and  no 
error  appearing  in  the  record,  the  judgment  of  the  court  below 
is  afiirmed.     All  the  justices  concurring.   • 
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Thompson  etaC.  v.  Webber  et  al. 

lENT  BOND— ACTION  ON  —  SUEETIES  —  HABILITV  ~  STKICTLV 

L'ED. 

,D  iu:tlon  toe  damages  on  an   uDdertAkiag   given   upon  the  iesu- 

!M  attacbraenl.  the  instrument  muttt  be  atricUy  conatrued  bm  to 

ility  of  the  sureties,  and  they  cannot  be  held  beyond  the  letter 

EASURB  OP  DAMAGES. 

uch  action  the  damages  recoverable  refer  Eolely  to  tbe  injury 
the  property  taken,  and  not  to  any  collateral  or  consequential 
f  resulting  to  the  owner  by  the  trespRss. 

tot  trade,  dest-uction  of  credit,  and  failure  of  businesa  pros- 
e  not  elements  of  damage  recoverable  in  such  action. 

a— SPECIAL  DAMAGE— MUST  BE  AI.I.EUED. 

cial  damages,  as  distinguished  tfoxn  general  damages,  are  those 
the  natural  but  not  the  oeccssary  result  of  the  act  complained 
»nnot  be  proved  unless  specially  alleged  in  the  complaint. 

value  of  the  use  of  the  store  building  closed  by  attachment  pro- 
band containing  the  goods  attached,  cannot  be  proved'in  such 
where  not  specially  set  out  in  the  complaint. 
Filed  October  4,  1886. 

I  from  the  district  court  of  Lake  county, 
cts  are  suMciently  stated  in  the  opinion  of  the  court. 
!oper.  for  appellants. 

iction  on  an  attachment  bond  the  rule  restricting  the 
I  the  approximalie  damages,  will  exclude  any  recov- 
anjfift  for  injuries  to  credit  and  business.  See  1st 
on  Damages.  60;  10  la.  337-8.  B.  Mon.  51;  1  Cal. 
(IH;  Drake  on  Attachment,  6th  Ed.  p.  175;  Lowene- 
iroe,  7  N.  W.  Rep.  406. 

I  damages  must  be  especially  alleged,  and  one  cannot 
I  of  this  kind  recover  damages  for  the  loss  of  the 
inrty  in  which  the  attached  property  was  kept,  with- 
if  Kpecially  and  proving  him.self  entitled  to  recover, 
c'k,  damage.s  703-5;  Spencer  v.  St.  Paul  &  S.  C.  R"y 
m.  362;  Wampach  v.  St.  Paul  &  S.  C.  R'y  Co.,  21 
Wallace  v.  Finberg,  46  Tex.  35;  Drake  on   Attach- 
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ment,  180;  3d  Sutherland,  damages,  383;  Dickinson  v.  Boyle,  17 
Pick.  78;  McTavish  v.  Carroll,  13  Md.  428;  Sherwin  v.  Datch, 
16  111.  283;  Hallock  v.  Belcher,  42  Barb.  199;  Armstrong  v. 
Perry,  5  Wend.  539. 

Kennedy  Bros.,  for  respondents. 

Sutherland  on  Damages,  Sec.  6,  page  53,  states  the  law  as 
follows:  *'The  actual  damages  have  generally  been  stated  to 
be  the  injury  to  the  plaintiff  by  being  deprived  of  the  use  of  his 
property  and  its  loss,  destruction  or  deterioration,  together 
with  the  costs  and  expenses  incurred  by  him  in  the  defense  of 
the  suit.'-^  Petit  v.  Mercer,  8  B.  Mon.  51;  Campbell  v.  Cham- 
berlain, 10  la.  337;  Prankell  v.  Stearn,  44  Cal.  168;  Bruce  v. 
Coleman,  1  Handy  (Ohio)  515;  Alexander  v.  Jackoby,  23  Ohio 
358;  Drake  on  Attachment,  §§  175,  177;  2  Sutherland  on  Dam- 
ages, 59. 

Tripp,  C.  J.  This  is  an  action  brought  by  the  plaintiffs, 
against  the  defendants,  principal  and  sureties,  upon  an  under- 
taking in  attachment.  Two  of  the  defendants.  Webber  and 
Breecher,  as  the  firm  of  G.  Webber  &  Co. ,  had  some  time  prior 
thereto  brought  an  action  against  the  plaintiffs,  as  the  firm  of 
K.  Thompson  &  Bros. ,  to  recover  for  goods  sold  and  delivered, 
and  had  caused  the  attachment  to  issue  against  the  property  of 
K.  Thompson  &  Bros. ;  and  the  defendants  in  this  action,  Web- 
ber and  Breecher,  to  obtain  such  attachment,  had  signed  the 
said  attachment  undertaking  as  principals,  and  Pitts  and  Cam- 
eron, the  other  defendants  herein,  had  signed  said  undertaking 
as  sureties.  The  attachment  having  been  set  aside  by  the 
court  as  irregular  and  improvidently  issued,  this  action  was  in- 
stituted upon  th^  undertaking  against  the  principals  and  sure- 
ties to  recover  damages  for  the  wrongful  seizure  and  detention. 

The  complaint  sets  out  the  commencement  of  the  prior 
action,  the  issuing  of  the  attachment,  the  undertaking  in 
extenso^  the  setting  aside  of  the  attachment,  and  the  alle- 
gation of  damages  sustained  by  the  wrongful  seizure, 
which  allegation  of  damages  is  in  the  following  words: 
'*And    thereby    the    business    of  the  plaintiffs  was    entirely 

V.4DAK.--16 
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up,  and  the  goods  attached  became  unmarketa- 
valulesp,  and  these  plaintiffs'  credit  thereby  became 
impaired,  and  these  plaintiffs  were  obliged  to  spend  and 
id,  large  sums  of  money  and  much  time  in  procuring 
iolution  of  said  attachment,  and  were  obliged  to  pay 
ms  of  money  to  counsel  as  fees  in  procuring  the  disso- 
f  said  warrant  of  attachmeat."  These  were  all  the  al- 
s  of  damage  contained  in  the  complaint.  The  defend- 
nitted  the  suing  out  of  the  attachment,  and  the  execu- 
<he  undertaking,  and  the  levy  of  the  attachment,  but 
ivery  other  allegation  of  the  complaint,  and  specifically 
he  damages  alleged  in  the  complaint  by  reason  of  such 
ent.  A  large  number  of  exceptions  were  taken  to  the 
jn  of  evidence  and  to  the  charge  of  the  judge,  and  a 
imber  of  errors  are  assigned  for  the  consideration  of 
rt,  but  I  do  not  deem  it  necessary  or  propose  to  go  over 
rd,  and  answer  the  points  made  by  counsel  in  their 
txcept  as  to  the  errors  deemed  by  the  court  to  be  fatal 
ise,  and  upon  which  it  is  reversed. 

m  the  trial  of  the  cause,  Ole  T.  Thompson  one  of  the 
s,  being  a  witness  upon  the  stand  in  his  own  behalf, 
ced  by  the  plaintiffs'  counsel  the  following  question: 
on.  What  effect,  if  any,  did  this  attachment  have  upon 
siness?"  This  question  was  objected  to  by  defendants' 
as  incompetent,  and  as  furnishing  no  criterion  for  the 
measure  of  damages.  The  court  overruled  the  objec- 
i  the  witness  was  permitted  to  answer:  "Answer. 
r  business  has  been  entirely  ruined.  Wehavenot  done 
ntieth  of  the  business  we  could  have  done  if  it  hadn't 
■  the  attachment."  And  this  question  and  answer  were 
[  by  other  testimony  of  a  similar  character.  The  ad- 
of  this  testimony  was  clearly  error,  and  of  a  character 
ely  to  prejudice  the  interests  of  the  defendants  with 

*  is  an  action  brought  against  the  defendants  upon  aa 
ling  express  in  its  terms,  by  which  the  obligators  un- 
to pay  to  the  plaintiffs  "all  costs   that  may  be  awarded 


■ir 
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to  them,  and  all  damages  that  they  may  sustain  by  reason  of 
the  attachment."  As  to  the  sureties,  at  least,  the  undertaking 
must  receive  a  strict  construction.  They  cannot  be  held  be- 
yond the  letter  of  the  contract.  They  have  contracted  to  pay 
these  plaintiffs  '*all  damages  that  they  may  sustain  by  reason 
of  the  attachment.''  The  words  of  themselves  are  broad  enough 
to  include  every  conceivable  damage  that  might  accrue  to  plain- 
tiffs by  reason  of  the  attachment,  but  they  must  have  a  reason- 
able construction.  We  need  not,  however,  examine  the  decis- 
ions of  the  courts  for  a  construction  of  this  language.  Our 
code,  following  the  common  law  as  to  the  damages  flowing 
from  the  breach  of  such  an  obligation,  has  set  at  rest  any  aj"- 
gument  that  might  be  made  to  the  contrary;  and,  says  Sections 
1947,  1948  Civil  Code,  (Old  Ed.)  page  486: 

*'Por  the  breach  of  an  obligation  arising  from  contract,  the 
measure  of  damages,  except  when  otherwise  expressly  provided 
by  this  code,  is  the  amount  which  will  compensate  the  party 
aggrieved  for  all  the  detriment  proximately  caused  thereby,  or 
which,  in  the  ordinary  course  of  things,  would  be  likely  to  re- 
sult therefrom." 

* 

"No  damages  can  be  recovered  for  a  breach  of  contract 
which  are  clearly  ascertainable  in  both  their  nature  and  origin." 

Under  the  terms  of  this  undertaking  the  plaintiffs  were  en- 
titled to  such  damages  only  as  would  compensate  them  for  the 
detriment  proximately  caused  by  the  attachment,  or  such  as 
would  naturally  result  therefrom.  Would  the  breaking  up  and 
ruiu  of  one's  business  be  the  proximate  and  natural  result  of 
attaching  property?  It  is  safe  to  say  no  well  considered  case 
has  so  held.  On  the  other  hand,  the  decisions  and  text  writers 
lay  down  the  contrary  rule. 

Says  Mr.  Sutherland:  **In  an  action  upon  an  attachment 
bond,  the  rules  restricting  the  recovering  of  th,e  natural  and 
proximate  damages  will  exclude  any  claim  of  damages  for 
injuries  to  credit  or  business."  1  Suth.  Dam.  98;  State  v. 
Thomas,  19  Mo.  613.  See,  also,  Lowenstine  v.  Monroe,  55  la. 
82;  S.  C.  7  N.  W.  Rep.  406;  8  B.  Mon.  51,  160. 

In  a  well  considered  case  in  the  supreme  court  of  the 
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United  States,  in  which  that  court  sustains  an  injunction 
against  an  officer  restraining  him  from  closing  up  the  place  of 
business  of  the  plaintiff  on  the  ground  that  an  action  at  law 
would  be  inadequate  to  compensate  for  loss  of  credit  and  the 
breaking  up  of  his  business,  Judge  Davis,  in  delivering  the 
opinion  of  the  court,  says:  "If  the  appellants  made  the  levy 
and  prosecuted  it  in  good  faith,  and  it  should  turn  out,  in  an 
action  at  law  instituted  by  Sutherland  for  the  tresspass,  that 
the  merchandise  belonged  exclusively  to  him,  it  is  well  settled 
that  the  measure  af  damages,  if  the  property  were  not  sold 
could  not  extend  beyond  the  injury  done  to  it,  or,  if  sold,  to 
the  value  of  it  when  taken,  with  interest.  Any  harsher  rule 
would  interfere  to  prevent  the  assertion  of  rights  honestly  en- 
tertained, and  which  should  be  judicially  investigated  and  set- 
tled. -Legal  compensation  refers  solely  to  the  injury  done  to 
the  property  taken,  and  not  to  any  collateral  or  consequential 
damages  resulting  to  the  owner  by  the  trespass.  "*  Loss  of 
trade,  destruction  of  credit,  and  failure  of  business  prospects 
are  collateral  or  consequential  damages  which  it  is  claimed 
would  result  from  the  trespass,  but  for  which  c(»mpensation 
cannot  be  awarded  in  a  trial  at  law.*'  Watson  v.  Sutherland,  5 
Wall.  78.     See,  also,  Pacific  Ins.  Co.  v.  Conard,  1  Bald.  142. 

It  is  true  that  this  claim  for  damages  is  alleged  in  the  com- 
plaint; but,  no  matter  however  specifically  pleaded,  if  the  claim 
was  an  improper  one,  and  the  plaintiff  was  not  entitled  to  dam- 
ages, for  such  detriment  in  a  court  of  law,  it  follows  that  the 
testimony  was  incompetent,  and  should  have  been  excluded. 

This  same  witness,  while  still  testifying  in  his  own  behalf, 
was,  further  on,  interrogated  as  follows  by  plaintiffs'  counsel: 
'^Question.  State  whether  or  not  they  were  in  possession  of 
your  store  building  during  the  time  they  held  it  under  this 
warrant  of  attachment?  Answer.  They  were.  Q.  What 
was  the  reasonable  value  of  the  store  building  during  the  time 
they  held  it  under  this  warrant  of  attachment?"  To  which 
question  the  defendants  objected  that  it  was  special  damage, 
and  should  be  specially  pleaded.  The  objection  was  overruled 
and  the  witness  answered:     '*A.     Thirty  dollars  per  month." 
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The  objection  of  the  defendants'  counsel  seems  to  have 
been  well  taken.  There  was  no  allegation  of  the  complaint  to 
apprise  the  defendants  that  such  damages  were  claimed,  and 
the  proposition  is  elementary  that  only  those  damages  that 
naturally  and  necessarily  the  result  from  the  act  complained  of 
can  be  proved  under  the  general  allegation  of  damages.  Special 
damages,  as  distinguished  from  general,  are  those  that  are  the 
natural,  but  not  the  necessary,  result  of  the  act  complained  of, 
and  can  never  be  proved  unless  alleged  in  the  complaint.  1  Suth. 
Dam.  763.  Therefore,  although  these  damages  may  have  been 
proper  to  have  been  proved  under  special  allegations  of  the 
complaint, — in  other  words,  although  the  detriment  afforded  in 
evidence  may  have  been  the  natural  and  proximate  result  of 
the  defendants  tortious  act, — yet  it  was  not  a  necessary  result 
of  such  act,  and  should  have  been  specially  pleaded;  and,  not 
having  been  so  pleaded,  the  admission  of  the  testimony  was 
error;  and  upon  these  t\\o  questions  only,  and  without  passing 
upon  the  other  alleged  errors,  the  judgment  must  be  reversed, 
and  a  new  trial  ordered. 

All  the  justices  concurring. 


Curtis  v.  Dinneen. 

1.  Master  and  servant— husband  and  wife  as— wife's  liability 

for  keeping  dangerous  servant,  such   servant  being   hus- 
BAND. 

Where  a  wife  is  sued  for  damages  for  an  assault  comnaitted  by  the 
husband,  he  being  employed  by  her  as  a  servant,  and  being  of  a  brutal 
and  ferocious  disposition,  the  ground  of  recovery  being  her  negligence 
in  keeping  in  her  employ  a  servant  of  such  character;  the  premises,  a 
hotel,  being  the  homestead  of  both;  such  negligence  being  founded  on 
the  right  and  duty  of  the  employer  to  order  the  servant  to  leave  the 
master's  premises  and  employment;  a  recovery  cannot  be  had  against 
the  wife. 

2.  Liability  for  servant's  tort— act  not  committed  in  course  of 

employment. 

In  order  to  render  a  master  liable  for  the  tort  of  a  servant,  the  act 
of  the  servant  must  be  done  in  the  execution  of  the  authority  given  by 
the  master,  in  the  pursuit  of  the  master's  business  within  the  scope  of 
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the  servant ^8  employment.  And  even  where  the  relation  of  master  and 
servant  exists,  a  recovery  cannot  be  had  without  proof  of  these  further 
facts. 

3.    Master  and  servant— allegation  in  complaint— other  relation 
cannot  be  proved. 

Where  the  complaint  alleges  the  relation  of  master  and  servant  in 
such  case,  the  relation  of  principal  and  agent  could  not  be  shown. 

Filed  October  4,  1886. 

Appeal  from  the  district  court  of  Beadle  county. 

The  pleadings  are  set  in  the  opinion,  and  the  facts  so  far 
as  material  to  the  points  decided. 

Burt,  Ayers  dc  Orofoot,  John  Lind  of  counsel,  for  plaintiff  and 
appellant. 

Thompson,  in  his  work  on  Negligence,  Vol.  2,  S92,  says 
that  *'this  right  to  control  appears  to  be  the  conclusive  test  by 
which  to  determine  whether  the  relation  exists.  The  right  to 
control  another  implies  the  power  to  discharge  him  from  the 
service  or  employment  for  disobedience;  and,  accordingly, 
the  power  to  discharge  is  said  to  be  the  test  by  which  to  deter- 
mine whether  the  relation  of  master  and  servant  exists.  Paw- 
let  v  Rutland,  etc.,  R.  Co.,  28  Vermont,  297;  McGuirev.  Grant. 
25  N.  J.,  L.  357;  Blake  v.  Ferris,  5  N.  Y.  48;  Billiard  v.  Rich- 
ardson, 5  Gray,    (Mass.)   349;  Sherman  &  Red.  Neg.  Sec.  73. 

The  authorities  are  unanimous  that  to  hold  the  master  for 
the  servant's  tort,  it  must  appear,  that  at  the  time  of  its  com- 
mission the  servant  was  not  only  in  the  master's  employ,  but 
that  he  was  then  actually  acting  for,  and  doing  his  master's 
business  and  within  the  actual  or  apparent  scope  of  his  author- 
ity. Smith  on  Master  and  Servant,  151;  Mosier  v.  St.  P.,  Min- 
neapolis and  M.  Ry.  Co.  31  Minn.  351,  and  authorities  there 
cited;  19  Iowa,  26;  Sherman  &  Redfield  on  Negligence,  §§62,  63; 
Cooley  on  Torts,  533,  et  seq. 

The  master  is  not  liable  for  a  wanton  injury  by  a  servant, 
even  though  committed  while  engaged  in  serving  the  master. 
Wright  v.  Wilcox,  19  Wend.  343;  Douglas  v.  Stephens,  10  Mo. 
362,  5  Rich.  L.  17;  39  N.  Y.  381;  6  Cont,  L.  J.  294;  41  la.  358; 
18  111.  259;  30  la.  201;  12  la.  348;  3   Minn.    351;  12  Allen,    56. 
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The  liabilities  of  an- inn-keeper  in  the  Territory  of  Dakota  ;' 

are  clearly  defined.     Civil  Code,  Sections  1062  and  1063.     And  •     , 

it  is  expressly  provided  by  the  same  Code,  Section  6,  that  there  | 
is  no  common  law  where  the  law  is  declared  by  the  Code.     (See 

alsoCodeof  Civil  Procedure,  Sections.);  12  N.  W.   Rep.   890;  .; ' 

13  N.  W.  Rep.  386  and  508;  Wait's  Annotated   Code,   317,  Sec-  ; 

tion  171;  8  Cal.  619;  28  Cal.  65;  35  Cal.  188;  41  Cal.   94;  7  Cal.  ' ' 

135;  49  Cal.  347;  3  Cal.  191;  1  Estee,  141;  97  111.  66;  40  111.  280;  *     4 

«  * 

Woods'  Master  and  Servant,  Section  72.  -^ 

..1 

Melville  &  Kelley^  for  respondent. 

Section  79  of  the  Civil  Code,   provides  that     **Either  hus- 
band and  wife  may  enter  into  any   engagement  or  transaction  ; 
with  the  other  or  with  any  other  person,"  etc. 

And,  while  in  the  conduct  of  a  separate  business,  the  wife 
undoubtedly  has  the  right  to  employ  in  the  management  of 
that  business  whomsoever  she  chooses.  She  has  a  right  to 
employ  her  husband  as  her  agent,  **and  while  acting  as  such 
in  relation  to  her  separate  property  her  liability  for  his  acts 
is  precisely  the  same  as  it  would  be  for  the  liability  of  any 
other  agent. '' 

*'The  wife  is  liable  in  the  same  manner  and  to  the  same  ex- 
tent for  frauds  or  torts  committed  in  the  management  of  her 
property  as  she  is  upon  contracts  relating  to  it. "    Baum  et  al. , 
V.  Mullen,  47  N.  Y.  577;  Bodine  e.t  aL  v.  Kelleen,  53  N.   Y.   96; 
Schuler  v.  S.  &  L.  Soc.  1  Pac.  479. 

Could  the  appellant  have  discharged  her  husband?  is  asked 
by  her  counsel.  Of  course  she  could;  and  she  could  and  did 
have  the  absolute  i*ight  to  employ  him  in  the  capacity  of  a  ser- 
vant. 

We  claim  that  the  appellant  is  certainly  liable  to  protect 
her  guests  from  wrongful  acts,  but  beyond  this  she  is  liable  for 
all  injury  received  by  her  guests  or  customers  from  her  ser- 
vants inflicted  while  in  the  performance  of  their  duty,  or  while 
in  the  course  of  their  employment.  Wade  v.  Thayer,  40  Cal, 
578;  Schouler  on  Dom.  Rel.  688;  Cooley  on  Torts,  538;  Rounds 
V.  Delaware  R.  R.  Co.,  64  N.  Y.  129;  Cohen  v.  Dry  Dock  et  al 
69  N.  Y.,  170;  D.  S.  P.  &  P.  Ry.  Co.  v.  Conway,  5.  Pac.  Rep. 
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142;  47  N.  Y.  274;  69  N.  Y.  170;  24  N.-Y.  181;  26  Id.  49;  51  Id. 
295;  46  Id.  23;  49  Id.  255;  44  la.  255;  36  Wis.  657;  57  Me.  202; 
8  Am,  Rep.  78;  106  Mass.  180;  76  Ind.  142;  50  Mo.  104;  73  N. 
Y.  534. 

The  defendant  is  liable  even  if  the  act  which  produced  the 
injury  was  the  willful,  reckless  and  malicious  act  of  the  ser- 
vant of  the  defendant  beyond  any  authority  conferred  upon 
him  by  the  defendant.  Jackson  v.  Second  Ave.  R.  Co.,  46  N. 
Y.  275;  Rounds  v.  D.  L.  &  W.  R.  Co.,  64  N.  Y.  129;  Ochsenkin 
V.  Shapley,  et  al.  85  N.  Y.  219;  Hoffman  v.  N.  Y.  C.  H.  R.,  87 
N.  Y.  25,  89  N.  Y.  242;  Mott  v.  Consumer's  Ice  Co.,  73  N. 
Y,  543;  Rounds  V.  D.  L.  W.  R.  R.  Co.,  64  N.  Y.  129;  Cohen  v. 
D.  D.  E.  B.  &  B.  R.  Co.,  69  N.  Y.  170;  Hoffman  v.  H.  R.  R. 
Co.,  89  N.  Y.  27;  Bryant  v.  Rich  et  al.  106  Mass.  180. 

Francis,  J.  This  case  comes  up  on  appeal  from  the  judg- 
ment of  the  district  court  on  a  verdict  of  the  jury  in  favor  of 
the  plaintiff  in  an  action  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  at  the  hands  Qf 
M.  J.  Dinneen,  the  alleged  servant  of  the  defendant,  the  keeper 
of  a  hotel.     The  complaint  is  as  follows: 

**Plaintiff,  complaining  of  the  above  named  defendant,  al- 
leges: 

''First.  That  in  all  the  times  hereinafter  mentioned  the  de- 
fendant was  the  keeper  of  a  common  inn  in  the  city  of  Huron, 
Dakota,  known  as  the  ^Dakota  House.' 

''Second.  That  on  or  about  the  15th  day  of  January,  1884, 
this  plaintiff  was  received  by  the  defendant  as  a  traveler  and 
guest  at  said  inn  and  hotel. 

"TJiird.  That  the  defendant  and  her  servants  so  negli- 
gently, carelessly,  and  unlawfully  conducted  themselves,  in  re- 
gard to  running  said  hotel,  that  while  plaintiff  so  remained  in 
said  hotel  or  inn,  she  was  set  upon  by  the  servant  of  the  de- 
fendant, with  defendant's  knowledge  and  consent,  and  by  them 
pounded  and  beaten  in  the  face,  and  thereby  made  sick,  sore 
and  lame,  and  for  a  long  time  thereafter  was  sick,  sore  and 
lame,  and  one  eye  was  bruised  and  potmded  so  as  to  be  perma- 
nently injured,  as  plaintiff  is  informed  and  believes. 
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''Fourth.  Thai  on  the  twelfth  day  of  February,  1884,  while 
the  plaintiff  was  there  and  then  her  guest,  the  defendant  under- 
took, for  a  compensation  paid  her  by  the  plaintiff,  to  keep 
safely  and  from  harm,  and  in   a  proper  manner,  this  plaintiff  '•) 

while  she  should  remain  in  the  defendant's  inn  or  hotel;  that,  .^*; 

while  this  plaintiff  was  stopping  at  the  inn  or  hotel  of  the  de-  :} 

fendant,  this  plaintiff  was,  by  the  wrongful  and  spiteful  acts  of 
the  defendant's  servants,  greatly  injured  by  being  pitched  upon  .  i^ 

and  pounded  by  the  servants  of  the  defendant,  whereby  plain- 
tiff's eye  was  hurt,  and,  as  plaintiff  believes,  greatly  and  per- 
manently injured. 

Fiftli.  For  a  fifth  and  further  complaint,  plaintiff,  repeating 
the  first  count  of  the  complaint,  further  alleges  that  on  the 
twelfth  day  of  February,  1884,  and  for  a  long  time  before  that 
dat43,  the  defendant  had  in  her  employ,  in  and  about  said  hotel, 
a  servant  by  the  name  of  M.  J.  Dinneen,  who  was  of  a  rough,  iH 

brutal,    passionate,    and   ferocious  disposition,   to  whom    de-  '-^^ 

fendant  trusted  largely  the  care  and  conduct  of  her  hotel  or 
inn;  that  for  a  long  time  before  the  twelfth  day  of  February, 
1884,  the  defendant  well  knew  that  the  said  servant,  M.  J.  Din-  | 

neen,  was  of  rough,  brutal,  passionate,  and  ferocious  disposi-  ;Vj 

tion,  and  accustomed  to  strike,  and  in  the  habit  of  attacking  m 

and  pounding  and  striking  mankind,  and  in  the  habit  of  strik-  ! 

ing  and  pounding  the  guests  of  said  inn  or  hotel,  and  had  full 
knowledge  that  said  M.  J.  Dinneen  had  on  many  occasions  at- 
tacked and  beat  mankind,  and  the  guests  of  said  hotel  or  inn; 
that  the  defendant,  while  she  kept  said  servant,  M.  J.  Dinneen, 
in  and  about  her  employ,  and  intrusted  him  with  the  care  of 
her  hotel  and  inn,  and  with  the  care  of  her  guests,  wrongfully 
and  negligently  suffered  said  rough,  brutal,  passionate,  and 
ferocious  servant  to  go  at  large  in  and  about  her  hotel  or  inn, 
intrusted  by  the  defendant  with  the  care  of  8aid  hotel  and  of 
the  guests,  without  being  properly  guarded  or  confined,  well 
knowing  his  vicious,  ferocious,  and  brutal  propensities  to  strike 
and  beat  mankind,  and  the  guests  of  her  house,  without  provo- 
cation. 

''Sixth.  That  on  the   twelfth   day  of  February,    1884,  the 
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said  brutal,  rough,  passionate  and  ferocious  servant,  while  in 
the  keeping  of  the  defendant,  and  while  in  her  employ,  in- 
trusted with  the  running  of  said  hotel  or  inn,  and  with  the  care 
and  conduct  of  the  same  for  the  defendant,  attacked  and  struck 
and  pounded  this  plaintiff  in  and  about  the  eye,  whereby  the 
plaintiff  became  sick,  sore,  and  lame,  and  so  remained  for  a 
long  time,  and  was  thereby  accasioned  great  pain,  &nd  her  eye 
was  blinded,  and  greatly,  and,  as  plaintiff  fears,  permanently, 
injured;  and  plaintiff  was  prevented  from  going  on  with  her 
business  as  a  seamstress,  and  was  obliged  to,  and  actually  did, 
expend  large  amounts  of  money  in  boarding  herself,  and  for 
medical  aid  in  endeavoring  to  heal  herself  of  said  wound,  to  her 
damage  ten  thousand  dollars. 

** Seventh,  For  a  seventh  and  further  complaint,  the  plain- 
tiff, repeating  the  first  allegation,  alleges  that  upon  the  twelfth 
day  of  February,  1884,  while  the  plaintiff  was  a  guest  at  the  de- 
fendant's inn,  temporarily  stopping  until  she  had  completed 
some  business  in  Huron,  Dakota,  one  M.  J.  Dinneen  was  a  ser- 
vant of  the  defendant,  and  as  such  servant,  was  intrusted  with 
the  care  of  said  inn  or  hotel,  and  the  defendant's  guests  therein, 
by  the  defendant;  that  on  the  day  last  mentioned,  when  said 
plaintiff  was  the  guest  of  the  defendant  at  the  said  inn,  for  a 
compensation  duly  paid,  the  said  M.  J.  Dinneen,  servant  of 
the  defendant,  wrongfully,  wilfully,  and  without  cause, 
while  in  the  course  of  his  employment,  struck,  hit,  and 
pounded  this  plaintiff,  striking  her  in  the  eye  and  face, 
whereby  plaintiff's  face  became  greatly  injured,  and  whereby 
this  plaintiff  became  lame  and  sick  and  sore,  and  so  remained 
for  a  long  time,  aud  was  thereby  occasioned  great  pain  and 
suffering  of  mind  and  body,  and  the  plaintiff's  eye  was  greatly 
injured,  and  she  was  obliged  to  and  actually  did  expend  large 
amounts  of  money  in  endeavoring  to  heal  herself  of  said  injury, 
to  her  gi'eat  damage,  ten  thousand  dollars. 

* 'Wherefore,  by  reason  of  the  premises,  the  plaintiff  de- 
mands judgment  of  this  defendant  for  the  sum  of  ten  thousand 
dollars,  besides  costs  of  this  action." 

And  to  this  complaint  the  defendant  answers  as  follows: 
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**Por  her  answer  to  the  complaint  in  this  action  the  de- 
fendant alleges  the  following  facts,  constituting  her   defense: 

First  The  defendant  admits  the  matuers  and  things  set  out 
in  the  first  subdivision  of  the  complaint. 

Second.  The  defendant  denies  that  on  or  about  the  fifteenth 
day  of  January.  1884,  or  at  any  other  time,  this  plaintiff  was 
received  in  or  harbored  or  remained  in  this  defendant's  inn  as 
a  guest  or  as  a*  traveler,  but  alleges  the  facts  to  be  that  on  or 
about  the  fifteenth  day  of  January,  A.  D.  1884,  the  plaintiff  en- 
tered the  said  defendant's  said  house  to  dwell  as  a  boarder  and 
a  lodger  at  an  agreed  compensation  of  five  dollars  per  week, 
and  not  otherwise. 

''Third,  The  defendant  further  alleges  that  the  M.  J.  Din- 
neen  mentioned  in  the  complaint  is  her,  the  defendant's,  hus- 
band, and  that  he  and  the  defendant  are  living  together  in  the 
relation  of  husband  and  wife,  and  not  otherwise  or  in  any 
other  relation. 

^^ Fourth.  The  defendant  denies  each  and  every  part  of  said 
complaint,  and  each  and  every  allegation  and  part  of  allega- 
tion therein  contained,  except  as  hereinbefore  admitted. 

* 'Fifth.  The  defendant  further  denies  that  the  plaintiff  has 
expended  any  money,  or  has  been  damaged  in  the  sum  of  ten 
thousand  dollars,  or  in  any  sum  or  amounts  whatsoever,  by 
reason  of  any  act,  matter,  or  thing  done  or  suffered  to  be  done 
by  this  defendant,  or  by  her  servants,  or  by  reason  of  any  of 
the  matters  charged  in  the  complaint  against  this  defendant." 

On  the  trial  of  the  case  the  jury  found  a  verdict  for  the 
plaintiff  against  the  defendant,  in  the  sum  of  ^1,500,  and  also 
made  a  special  finding  that  M.  J.  Dinneen  was  the  servant  of 
the  defendant  at  the  time  of  the  transaction  complained  of.  On 
this  verdict  the  court  entered  judgment  for  the  plaintiff,  and 
the  defendant  appealed.  The  errors  assigned  are  46  in  num- 
ber, but  fortunately  need  not  be  considered  in  detail.  The 
plaintiff  (respondent)  seeks  to  make  the  defendant,  (appellant,) 
as  an  innkeeper,  respond  in  damages  for  the  tort  of  her  alleged 
servant  in  assaulting  and  striking  the  plaintiff. 

And,  first,  it  is  claimed  that  the  said  defendant  is  liable 
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because  of  her  negligence  in  having  in  her  employ  *'a  rough, 
brutal,  passionate  and  ferocious  servant,"  **to  whom  she  in- 
trusted largely  the  care  and  conduct  of  her  hotel  or  inn,"  well 
knowing  his  disposition,  and  **negligently  suffered  said  rough, 
brutal,  passionate,  and  ferocious  servant  to  go  at  large  in  and 
about  her  hotel  or  inn,  intrusted  by  the  defendant  with  the  care 
of  said  hotel,  and  of  the  guests,  without  being  properly  guarded 
or  confined,  well  knowing  his  vicious,  ferocious,  and  brutal  pro- 
pensities to  strike  and  beat  mankind,  and  the  guests  of  her 
house,  without  provocation;''  the  complaint  in  this  regard  be- 
ing very  much  like  one  for  keeping  and  allowing  to  run  at  large 
a  vicious  or  ferocious  dog  or  other  animal.  The  complaint 
charges  the  said  defendant  with  negligence  in  having  and 
keeping  in  her  employ  a  brutal,  passionate,  and  ferocious  ser- 
vant, and,  on  the  ground  of  this  negligence,  it  is  claimed  that 
the  defendant  is  liable  for  the  tort  of  such  servant.  This  alle- 
gation and  charge  in  the  complaint,  and  claim  of  liability,  nee- 
essarily  implies  the  possession  by  the  defendant  of  the  right 
and  power  to  employ  the  servant  complained  of,  and  also  to 
control  and  confine  him,  as  well  as  the  right  and  power  to  dis- 
charge him;  the  real  insistment  baing  that  she  was  guilty  of 
negligence  in  keeping  said  servant  in  her  employ  knowing  his 
disposition  and  propensity,  and  that,  having  kept  him,  and  not 
discharged  him,  and  having  snffered  him  to  run  loose  about  the 
premises,  she  is  bound  to  respond  in  damages  for  his  assault 
upon  the  plaintiff. 

But  the  defendant  cannot  be  made  liable  on  this  ground, 
which  rests  upon  the  relation  of  master  and  servant,  and  is  sub- 
ject  to  the  legal  prmciples  governing  the  said  relation,  when 
we  regard  the  admitted  fact  that  the  relation  of  husband  and 
w^ife  existed  between  her  and  the  person  for  whose  tort  as  her 
servant  it  is  claimed  she  is  responsible?  It  will  not  be  con- 
tended that  the  existence  of  the  relation  of  master  and  servant 
is  all  that  is  required  to  fix  upon  the  master  liability  for  the 
wrongful  act  of  his  servant.  In  order  to  make  one  person  lia- 
ble for  the  act  of  another  as  his  servant,  the  relation  of 
master    and    servant    must    exist    between    them,     and    the 
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master  must  have  control  over  the  servant,  and  the  right 
and  power  to  hire,  direct,  and  discharge  him,  and  cer- 
tainly, when  the  liability  is  claimed  for  negligence  in  keeping 
said  servant  in  his  employ,  the  right  and  power  to  order  or 
compel  the  servant  to  leave  his  employment  and  premises. 
Has  a  wife,  under  our  Code,  such  control,  direction,  right,  or 
power  over  her  husband?  I  think  not.  And  this  view  is 
strengthened,  in  the  case  at  bar,  since,  so  far  as  the  evidence 
shows,  the  entire  premises  were  the  homestead  or  dwelling  of 
the  husband  and  wife,  (the  defendant  and  her  husband,  the 
alleged  servant;)  it  not  appearing  that  any  particular  rooms 
or  portions  of  the  inn,  hotel,  or  boarding  house  of  the  defend- 
ant were  used  as  the  dwelling  or  home  of  the  defendant  and 
her  husband  in  contradistinction  to  the  whole  of  said  inn,  hotel, 
or  boarding  house. 

In  this  connection,  that  portion  of  Section  78,  Chap.  3, 
Civil  Code,  is  applicable,  which  provides  that  '^neither  hus- 
band or  wife  has  any  interest  in  the  property  of  the  other,  but 
neither  can  be  excluded  from  the  other's  dwelling."  There  is 
nothing  in  the  relation  of  husband  and  wife  that  would  make 
the  defendant  in  this  action  responsible  for  the  alleged  act  of 
her  husband,  or  liable  to  respond  in  damages  therefor;  but,  on 
the  other  hand,  there  is  much  in  such  relation  opposed  and  re- 
pugnant to  such  responsibility  or  liability. 

The  attorneys  for  the  respondent,  (plaintiff,)  referring  to 
Section  79,  Chap.  3,  of  our  Code  of  Civil  Procedure,  quote  only 
a  part  of  it,  as  follows,  viz. :  **Either  husband  or  wife  may  en- 
ter into  any  engagement  or  transaction  with  the  other,  or  with 
any  other  person,  "etc. ;  and  claims  that  under  it  *  'the  husband  and 
wife  are  co-equals,  and  each  is  allowed  to  contract  with  the 
other."  The  entire  section  is  as  follows:  **Either  husband  or 
wife  may  enter  into  any  engagement  or  transaction  with  the 
other,  or  with  any  other  person,  respecting  property,  which 
either  might,  if  unmarried,  subject,  in  transactions  between 
themselves,  to  the  general  rules,  which  control  the  actions  of 
persons  occupying  confidential  relations  with  each  other,  as  de- 
fined by  the  title  on  trusts."     It  is  evident  that  this  section  re- 
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lates  only  to  engagements  or  transactions  respecting  property. 
And  the  next  section.  No.  80,  of  the  same  Code,  provides  that 
'*a  husband  and  wife  cannot,  by  any  contract  with  each  other, 
alter  their  legal  relations,  except  as  to  property,  and  except 
that  they  may  agree,  in  wiiting,  to  an  immediate  separation, 
and  may  make  provision  for  the  support  of  either  of  them,  and 
of  their  children,  during  such  separation."  Subdivision  1  of 
Section  83  of  the  Civil  Code,  which  provides  that  "neither  hus- 
band or  wife,  as  such,  is  answerable  for  the  acts  of  the  other," 
is  pertinent. 

The  liability  of  the  defendant,  then,  must  arise,  if  at  all, 
from  the  relation  of  master  and  servant,  or  employer  and  em- 
ploye,  under  the  well-established  legal  principles  governing 
such  relation  with  respect  to  the  liability  of  the  master.  Sec- 
tion 1157,  Civil  Code,  defines  the  terms  "master  and  servant," 
and  says:  "A  servant  is  one  who  is  employed  to  render  per- 
sonal service  to  his  employer  otherwise  than  in  the  pursuit  of 
an  independent  calling,  and  who,  in  such  service,  remains  en- 
tirely under  the  control  and  direction  of  the  latter,  who  is  called 
his  master."  It  is  doubtless  good  legal  doctrine  that  a  master 
is  liable  to  answer  in  a  civil  action  for  the  tortious  or  wrongful 
act  of  his  servant  if  done  in  the  course  of  his  employment  in 
his  master's  service,  even  though  the  master  did  not  know  of 
or  authorize  such  act,  or  may  have  disapproved  of  or  forbidden 
it.  The  act  must  be  done  in  the  execution  of  the  authority 
given  by  the  master,  and  in  the  pursuit  of  the  master's  business, 
and  must  be  within  the  scope  of  the  servant's  employment,  or, 
unless  it  be  ratified  by  the  master,  he  (the  master)  will  not  be 
liable  therefor.  Outside  of  the  scope  of  his  employment  the 
servant  is  a  stranger  to  the  master,  and  the  master  to  the  ser- 
vant, so  far  as  the  liability  of  the  one  for  the  tort  of  the  other 
is  concerned.  It  is  the  relation  of  master  and  servant,  and  ser- 
vant and  master,  that  creates  the  liability,  or  from  which  it 
arises;  and,  within  the  limits  of  that  relation,  the  liability,  by 
reason  of  the  very  relation  itself,  has  its  birth,  and  outside  of 
those  limits  it  can  neither  arise  nor  exist.     The  application  of 
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this  principle  is  alike  just  to  the  master,  to  the  servat^jb,  and  to 
third  persons. 

It  must  be  admitted  that  not  only  in  the  cases  cited  by 
counsel  for  the  respondent,  but  in  all  well  considered  cases  de- 
termining the  liability  of  a  master  for  the  tort  of  his  servant, 
including  also  the  cases  having  reference  to  the  liability  of  hotel 
propritors  or  innkeepers  for  the  acts  or  torts  of  their  servants 
or  employes,  the  liability  has  been  based  upon  the  actual  or 
implied  existence  of  the  relation  of  master  and  servant,  em- 
ployer and  employe,  and  the  nature  and  extent  of  such  relation, 
and  of  the  possession  by  the  master  or  employer  of  the  control 
and  direction  of  the  servam  or  employe,  including  the  right 
and  power  not  only  to  hire,  but  also  to  discharge,  said  servant 
or  employe.  And  the  extent  of  the  liability  of  the  master  or 
employer  is  generally  determined  by  the  nature  and  limit  of 
their  control  over  the  servant  or  employe,  and  the  calling  or 
business  of  the  master  in  the  prosecution  of  which  the  servant 
is  employed,  and  in  the  course  of  which  he  acts  for  his  master, 
and  out  of  the  course  of  which,  unless  by  order  of  his  master, 
he  acts  for  himself. 

However  interesting,  then,  it  would  be  to  discuss  the  ques- 
tion whether  or  not  the  relation  of  master  and  servant  can  act- 
ually or  in  law  exist  between  husband  and  wife,  or  wife  and 
husband,  or  whether  or  not  the  two  relations  of  husband  and 
wife  andmaster  and  servant  can,  at  the  same  time,  exist  be- 
tween the  same  persons,  and,  if  they  can  exist,  the  extent,  na- 
ture, effect,  and  qualifications  of  their  existence,  such  discus- 
sion is  unnecessary  in  this  case;  since,  even  admitting  that  the 
relation  of  master  and  servant  existed  between  the  said  defend- 
ant and  her  said  husband,  and  that  the  husband  was  the  ser- 
vant and  his  wife  the  master,  the  remaining  essential  element  or 
requisite  which  must  exist  before  the  liability  of  the  defendant 
could  arise  would  be  wanting,  in  that  it  does  not  appear,  from 
a  careful  and  discriminating  inspection  of  ihe  testimony  and 
the  surroundings  of  the  case,  that  the  husband,  M.  J.  Dinneen, 
when  he  committed  the  assault  and  battery  upon  the  plaintiff, 
was  doing  his  master's  business,  or  executing  his  master's  or- 


« 


256  DAKOTA  REPORTS.  [Oct., 

der,  or  acting  within  the  scope  of  his  duty  or  authority  as 
the  servant  of  such  master;  but,  on  the  contrary,  it  is 
plainly  manifest  that,  granting  that,  at  the  time  he  com- 
mitted the  act  complained  of,  he  was  in  the  employ,  as  her  ser- 
vant, of  his  wife  as  his  master,  the  assault  and  battery  com- 
mitted by  him  was  neither  his  wife's  business,  nor  done  by  her 
order  or  consent,  nor  ratified  by  her  after  its  occurrence,  nor 
was  it  within  theactual  or  apparent  scope  of  his  duty  or  au- 
thority  as  her  servant.  The  injury  inflicted  by  the  said  M.  J. 
Dinneen  upon  the  eye  of  the  plaintiff  was  a  part  and  the  result 
of  a  personal  altercation  or  quarrel  between  said  M.  J.  Din- 
neen and  the  plaintiff,  whom  he  assaulted;  and  to  hold  his  wife 
responsible  in  damages  for  his  tort,  as  his  master,  under  the 
circumstances,  would  not  be  in  accord  with  any  principle  of 
law  or  equity,  but  a  violation  of  well-settled  principles  of  both. 

The  claim  by  counsel  for  respondent  that  if  said  M.  J. 
Dinneen  was  not  acting  as  the  servant  of  his  wife,  the  defend- 
ant, he  was  then  acting  as  her  agent,  and  she  is  liable  for  his 
said  act  as  her  agent,  is  not  tenable,  even  if  we  admit  that  he 
was  her  agent.  It  is  hardly  necessary  to  say  that  under  none 
of  the  many  principles  governing  and  regulating  the  relation 
of  principal  and  agent  could  the  defendant,  under  the  evidence 
in  this  case,  be  held  liable  for  the  said  act  of  her  husband,  as 
her  agent.  There  is  great  similarity  between  the  relations  of 
master  and  servant,  employer  and  employe,  and  principal  and 
agent,  and  neither  the  master,  the  employer,  nor  the  principal 
is  liable  for  the  act  of  the  servant,  the  employe,  or  the  agent, 
unless  such  act  comes  within  the  scope  of  the  authority  or  em- 
ployment of  said  servant,  employe,  or  agent;  or  of  the  order 
of  said  master,  employer,  or  principal,  or  is  assented  to  by  said 
master,  employer  or  principal,  or  is  performed  in  the  transac- 
tion, by  said  servant,  employe,  or  agent,  of  the  business  of  the 
said  master,  employer,  or  principal. 

There  is  another  and  equally  forceful  reason  why  the  plain- 
tiff cannot  claim  damages  from  the  defendant  in  this  case  as  a 
principal  liable  for  the  act  of  her  agent.  The  proof  and  the  re- 
lief sought  must  conform  to  the  pleadings,  and  the  complaint 
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throughout  alleges  that  the  said  M.  J.  Dinneen  was  the  servant 
of  the  defendant^  in  her  employ,  and,  as  such  servant,  largely 
intinisted  with  the  care  of  said  hotel,  et<5.,  and  the  relief  sought 
is  entirely  upon  the  claim  and  allegation  that,  as  master,  the 
said  defendant  was  and  is  liable  for  neglect  in  keeping  in  her 
employ,  and  suffering  to  go  unguarded,  M.  J.  Dinneen,  as  her 
servant,  and  also  liable  as  the  master  for  the  said  tort  of  her 
said  servant;  and  much  of  the  evidence,  in  behalf  of  ^^aintiflf, 
is  directed  to  that  end;  and  the  specific  finding  submitted  to  the 
jury  was:  **Do  you  find  that  M.  J.  Dinneen  was  the  servant  of 
the  defendant  at  the  time  of  the  transaction  complained  of?*' 
The  question  of  principal  and  agent,  and  liability  under  that 
relation,  is  not  in  the  case  made  by  the  pleadings.  The  jury 
could  not  render  a  verdict  against  the  defendant  merely  on 
their  special  finding  that  M.  J.  Dinneen  was  the  servant  of  the 
defendant  at  the  time  he  assaulted  the  plaintiff. 

A  further  inquiry  remained  for  solution  and  answer, — an 
inquiry  which  has  proved  to  be  decisive  in  this  court, — viz.: 
Was  M.  J.  Dinneen,  as  the  servant  of  the  defendant,  acting  in 
the  course  of  his  employment,  or  within  the  scope  of  his  duty 

or  authorty  as  such  servant,  when  he  assaulted  the  plaintiff,  or 

» 

was  his  act  ratified  by  the  defendant?  No  such  inquiry  was 
presented  to  the  jury  for  their  special  finding  thereon,  and  the 
record  shows  that  in  the  trial  of  the  action  the  issue  embodied 
in  said  inquiry  was  not  placed  before  the  jury  for  their  consid- 
eration with  any  clearness  or  definiteness,  if  at  all. 

The  judgment  of  the  district  court  is  reversed.  All  the 
justices  concurring. 

NOTE. 

1.  As  to  the  civil  liability  of  the  husband  for  the  wife's  torts;  see  Do- 
herty  v.  Madg^ett,  (Vt.)  2  Atl.  Kep.  115  and  note.  As  to  the  criminal  liabil- 
ity, Id;  Mills  V.  State,  (Neb.)  26  N.  W.  Rep.  354. 

The  common  law  liability  of  the  husband  for  the  torts  of  the  wife  still 
exists  in. Vermont,  Lombard  v.  Batchelder,  5  Atl.  Rep.  511;  Doherty  v. 
Miid^ett,  2  Atl.  Rep.  115:  but  not  in  Michijjan,  Scott  v.  Chambers,  29  N. 
W.  Rep.  94;  Weber  v.  Weber,  11  N.  W.  Rep.  389;  Enright  v.  Hartsig,  9  N. 
W.  R<;p.  496. 

2.  A  master  is  responsible  for  the  wrongful  act  of  his  servant  within 
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the  general  scope  of  his  authority,  althouofh  he  did  not  authorize  the  jiap- 
ticularact.  Heenrioh  v.  Pullman  Palace  Car  Co.,  20  Fed.  Rep.  100;  Denver, 
S.  P.  &  P.  R.  Co.  V.  Conway,  (Colo.)  5  Pac.  Rep.  142;  or,  if  it  was  against 
his  express  orders,  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Kirk,  (Tnd.)  1  N.  K. 
Rep.  849,  and  note;  or  in  disregard  of  them,  Cleveland  v.  NcwHome,  (Mich.) 
7  N.  W.  Rep.  222.  He  is  liable  for  the  trespass  of  the  Hervant.  Walker  v. 
Johnson,  (Minn.)  9  N.  W.  Rep.  632;  State  v.  Smith,  (Me.)  4  Atl.  Rep.  412: 
but  not  for  his  wilfuU  trespass.  Wood  v.  Detroit  City  R.  Co.  (Mioh.)  18  N. 
W.  Rep.  124;  nor  for  his  wanton  and  malicious  ac!tt>,  Philadelphia,  W.  &  B. 
R.  Co.  v.^rannon,  (Pa.)  2  Atl.  Rep.  429. 

As  TO  the  criminal  liability  of  the  master  for  the  illegal  acts  of  the  ser- 
vant, see  Com.  v.  Bryant,  (Mass.)  8  N.  E.  Rep.  339,  and  note;  C'ora.  v.  Ste- 
venson, Id.  341. 

As  to  what  acts  of  a  servant  are  within  the  scope  of  his  authority  so  Jis 
to  render  his  master  liable  for  injuries  resulting  therefrom,  see  Com.  v. 
Bryant,  (Mass.)  8  N.  E.  Rep.  341,  note;  Pike  v.  Brittan,  (Cal.)  11  Pac.  Rep. 
890,  and  note.  What  are  not,  see  Olive  v.  Whitney  Marble  Co.,  (N.  Y.)  8 
N.  E.  Rep.  552,  and  note. 


FiDELER  et  al.  V.  Norton  et  aL 

1.  Parol  contract  concerning  the  sale  of  real  property— part 

performance— may  be  enforced. 

A  parol  agreement  concerning  the  sale  of  I'eal  property  cannot  he 
avoided  in  equity  on  the  ground  that  it  is  not  in  writing  and  iff  there- 
fore within  the  statute  of  frauds,  when  it  has  been  partly  performed. 
In  such  case  there  must  be  such  part  performance  as  will  render  it  a 
fraud  on  the  plaintiff  to  permit  the  defendant  to  refuse  to  carry  out  the 
contract. 

2.  Agent  — TAKING   title   in   fraud   of   principal —constructive 

TRUST. 

An  agent  employed  to  obtain  title  to  real  estate  for  his  principal 
who  makes  use  of  the  means  and  facilities  furnished  by  the  principal  to 
obtain  title  for  his  own  use  and  benelit,  holds  such  title  in  trust,  and  a 
court  of  equity  will  compel  a  conveyance  of  the  title  to  his  principal. 
And  in  such  case  the  agent  cannot  plejwl  the  statute  of  frauds  in  defense 
of  an  action  to  compel  a  conveyance. 

3.  Cash  entry  of  land— act  of  june  15.  1880  agreement  to  enter 

under  and  convey— not  against  public  I'OLICY. 

An  agreement  by  one  having  a  valid  homestead  entry  on  public 
lands,  to  make  cash  payment  and  entry  under  the  act  of  Juue  15,  1880, 
and  to  transfer  to  another  the  title  thus  obtiiincd,  is  not  invalid  as 
against  public  {wlicy. 

Filed  October  4,  1880. 
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Appeal  from  the  district  court  of  Minnehaha  county. 

Order  sustaining  demurrer  to  complaint. 

Boyce,  Noyes  &  Boycc^  for  plaintiffs  and  appellants. 

The  agreement  set  up  in  complaint  though  parol  will  be 
enforced.  The  statute  of  fraud  does  not  forbid.  The  general 
principle  is  that  equity  relieves  against  fraud  and  the  violation 
of  confidence  or  of  fiduciary  relations  by  making  him  who  ob- 
tains the  advantage  a  constructive  trustee  for  him  who  is 
entitled  to  it.  Pomeroy's  Equity  Jurisprudence,  155,  1044; 
Webster  v.  King,  :  3  Cal.  348;  Hardenbergh  v.  Bacon,  33  Cal. 
356;  Grower  v.  Andrew,  59  Cal.  119;  Roller  v.  Spillmore,  13 
Wis.  26;  Squire's  Appeal,  70  Pa.  St.  268;  Seichrist's  Appeal,  66 
Pa.  St.  241;  Civil  Code  of  Dakota,  1292,  cases  cited,  2  Pom.  Eq. 
Jur.  487  77,  3—628  n,  1. 

Such  an  i,gency  though  it  relate  to  real  estate  may  be  cre- 
ated and  proved  by  parol.  Hardenbergh  v.  Bacon,  33  Cal.  356; 
Jenkins  v.  Eldridge,  3  Story  C.  C.  289;  Switzer  v.  Skiles,  3 
Oilman  (111.;  534. 

Fideler  might  have  made  cash  entry  of  the  land.  2  Copp's 
Public  Land  Laws,  687-8,  655;  1  Id.  498,  186.  Less  tangible 
claims  to  lands  than  his  have  been  recognized  as  the  subjects  of 
fiduciary  agencies.  A  squatter  claim,  original  or  derived,  has 
been  held  sufficient.  Rogan  v.  Walker,  1  Wis.  528;  Pratt  v. 
Ayer,  3  Chandler,  Wis.  263;  Bryant  v.  Hendricks,  5  Iowa,  256, 
and  cases  therein  cited;  Rogers  v.  Simmons,  55  111.  76;  Webster 
v.  King,  33  Cal.  348. 

*  In  this  case  the  trust  is  raised  from  a  fraud  causing  a  loss, 
and  is  not  based  merely  on  a  fiduciary  relation;  nor  is  the  relief 
which  is  granted  mo  based  on  the  verbal  agreement  by  which 
the  relation  of  principal  and  agent  is  formed.  Hidden  v.  Jor- 
dan, 21  Cal.  93;  Sandfoss  v.  Jones,  35  Cal.  481;  Ryan  v.  Dox,  34 
N.  Y.  307;  Civil  Code  of  Dakota,  1297;  cases  cited  2  Pom.  Eq. 
Jur.  631,  n.  1;  Judd  v.  Mosely,  30  Iowa,  428;  Bryant  v.  Hen- 
dricks, 5  Iowa  256;  Snow  v.  Plannery,  10  Iowa  318;  Jackson  v. 
Stevens,  108  Mass.  94;  Wallace  v.  Carpenter,  85  111.  590.;  Rogan 
V.  Walker,  1  Wis.  528;  McDonough  v.  O'Neil,  113  Mass.  92; 
Civil  Code  Dakota,  280. 
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Defendants  cannot  take  advantage  of  their  own  wrong  and 
refuse  to  account  for  the  fruits  of  the  undertaking  on  the 
ground  of  its  illegality.  As  decisive  of  the  point  see  Brooks  v. 
Martin,  2  Wall.  70;  Fackler  v.  Ford,  24  How.  322;  and  Union 
Pacific  R.  R.  Co.  v.  Durant,  5  Otto,  576.  The  last  is  a  land 
case  compelling  conveyance  by  trustee. 

Winsor  &  Swezey^  for  respondents. 

The  demurrer  admits  only  such  facts  as  are  well  pleaded. 
The  complaint  omits  essential  facts,  and  states  others  merely 
as  conclusions  of  law. 

If  we  understand  counsel,  they  concede  that  in  the  case  at 
bar  there  is  not  any  resulting  trust  arising  in  favor  of  plaintiffs, 
as  such  a  trust  arises  only  in  favor  of  a  party  who  pays  •  'all  or 
a  certain  aliquot  part  of  the  purchase  money."  Olcett  v.  By- 
num,  17  Wall.  44;  Burden  v.  Sheridan,  36  la.  125;  Constructive 
trusts,  Perry  on  Trusts,  166. 

A  further  reply  to  the  claim  that  the  supposed  case  is  one 
for  the  construction  of  a  trust  in  favor  of  Pideler,  is  that  hav- 
ing no  interest  in  the  land,  and  furnishing  no  part  of  the  pur- 
chase money  or  expenses,  a  parol  contract  is  void  under  the 
statute  of  frauds.  2  Story  Eq.  Jur.  §  1201  a;  2  Sugden  on  Ven- 
dors, 163,  (9th  Ed.);  ftotsford  v.  Burr.  2  Johns.  Ch.  405;  Steere 
v.  Steere,  5  Johns.  Ch.  1;  Smith  v.  Burnham,  3  Sumn.  464; 
Bartlett  v.  Pickersgill,  1  Eden  515;  Perry  v.  McHenry,  13  III. 
227;  Walker  v.  Klock,  55  111.  362;  Burden  v.  Sheridan,  36  la. 
125;  (14  Am.  Rep.  505,)  reviewing  all  the  cases;  Perry  on 
Trusts,  135;  Dunphy  v.  Ryan,  116  U.  S.  491;  Dung  v.  Parker-, 
52  N.  Y.  494. 

The  laws  of  the  United  States  prohibit  the  alienation  af 
land  held  under  homestead  entry  prior  to  final  proof,  and  ren 
der  void  all  contracts  and  transactions  intended  or  designed  to 
operate  as  a  transfer.  U.  S.  Revised  Statutes,  **Homesteads/' 
§  2289,  et  seq.;  Dawson  v.  Merrille,  2  Neb.  124;  Oaks  v.  Heaton 
44  la.  116,  distinguishing  Snow  v.  Flannery,  10  la,  318,  ciied 
by  counsel. 

Francis,  J.  This  is  an  appeal  from  the  judgment  of  the 
district  court  sustaining   a  demurrer  to  the  complaint  and  dis- 
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missing  the  action.     For  a  proper  understanding  of  the  points 
involved  it  is  necessary  to  quote  the  complaint  in  full: 

**OOMPL,AINT. 

The  plaintiffs  in  their  complairgi  state  their  cause  of  action 
as  follows: 

( 1 )  That  the  above  named  John  F.  Norton  and  J.  Harry- 
Brown,  who  are  made  defendants,  as  well  in  their  partnership 
capacity  as  individually,  compose  the  firm  of  Norton  &  Brown, 
of  Salem,  Dakota,  a  partnership  engaged  in  business,  at  the 
time  of  the  agreement  hereinafter  mentioned,  as  agents  for 
claimants  of  government  land  under  the  United  States  land 
laws,  in  the  transaction  of  a  general  real  estate  business,  and  in 
banking  and  brokerage. 

(2)  That  on  or  about  the  seventeenth  of  July,  1879,  the 
said  Magdaline  Adamson  made  homestead  entry  upon  the  S.  E. 
i  section  14,  township  102,  range  55,  county  of  McCook,  terri- 
tory of  Dakota. 

(3)  That  on  or  about  the  seventeenth  of  July,  1880,  the 
said  Magdaline  Adamson  conveyed,  or  attempted  to  convey,  her 
interest  in  said  land  to  Peter  Fideler,  one  of  the  plaintiffs 
above  mentioned;  that  she  received  in  consideration  of  such 
transfer,  a  horse  rake  costing  and  representing  $35,  and  that 
she  delivered  to  said  Fideler  the  duplicate  receipt  given  her 
when  she  made  her  homestead  entry,  with  a  formal  relinquish- 
ment of  the  land  to  the  United  States  indorsed  by  her  thereon. 

(4)  That  said  relinquishment  was  never  surrendered  to 
the  register  and  receiver  of  the  local  land  district,  to  the. end 
that  the  land  might  revert  to  the  government  and  be  open  to 
entry  by  the  said  Fideler,  but  the  said  Fideler,  while  retaining 
the  possession  of  the  relinquishment,  and  holding  the  land 
under  his  control  as  against  the  saidlViagdaline  Adamson,  took 
no  further  steps  at  that  time  to  perfect  the  transfer  or  at- 
tempted transfer. 

(5^  That  within  or  about  the  month  of  November,  1881,  at 
the  office  of  Norton  &  Brown,  in  Salem,  Dakota,  a  verbal  con- 
tract was  made  between  Peter  Fideler  on  one  side  and  Norton 
&  Brown  on   the  other,  by   which  the  said  firm  of  Norton  & 
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Brown  became  the  agents  of  said  Fideler,  in  the  regular  course 
of  their  real  estate  business,  for  securing  to  said  Fideler,  or  to 
his  wife  for  him,  the  legal  title  to  the  land  entered,  as  above  set 
forth,  by  Magdaline  Adamson;  that  i^i  making  this  contract 
Norton  &  Brown  were  represented  by  John  F.  Norton,  the 
member  of  said  firm  through  whom  most  of  the  firm's  land  busi- 
ness was  transacted;  that  the  terms  of  this  agreement,  made  at 
the  time  and  place  aforesaid,  between  Peter  Fideler  and  John 
F.  Norton,  representing  Norton  &  Brown,  as  aforesaid,  were  as 
follows: 

*(a)  The  said  John  F.  Norton,  representing  Norton  & 
Brown,  as  aforesaid,  agreed,  as  a  necessary  preliminary  to  the 
securing  by  said  Magdaline  Adamson  of  a  title  which  she  might 
transfer,  to  deliver  to  her  the  relinquishment  which  she  had 
given  to  the  said  Peter  Fideler,  to  the  end  that  she  might  prove 
up  on  the  lands  aforesaid  under  the  act  of  congress  approved 
June  15,  1880,  entitled.  *An  act  relating  to  the  public  lands  of 
the  United  States;'  such  delivery  to  be  made  on  the  express 
condition,  however,  that  she  should,  on  proving  up,  deed  said 
lands  to  Fideler  or  to  his  wife  for  him,  and  the  $aid  Norton, 
representing  Norton  &  Brown,  as  aforesaid,  also  agreed  to 
oversee  such  proving  up,  and  the  execution  of  the  deed,  and  to 
take  all  steps  necessary  to  secure  a  valid  deed  to  the  land  in 
question  directly  from  said  Magdaline  Adamson  to  said  Fideler, 
or  his  wife  for  him. 

(h)     The  compensation  from  said  Fideler  to  said  Norton, 
*  for  Norton   &  Brown,  for  their  services  as  agents  in  the  pur- 
chase of  said  land,  and  in  taking  the  necessary  steps  prelimin- 
ary thereto,  was  to  be  ^1^5. 

(c)  The  consideration  for  the  deed  from  the  above  named 
Magdaline  Adamson  to  the  said  Fideler,  or  to  his  wife  for  him, 
was  to  be  the  delivery  to  said  Magdaline  Adamson  ot  her  re- 
liquishment,  representing  a  valuable  consideration,  as  afore- 
said; the  money  expended  by  the  said  Magdaline  Adamson  in 
proving  up  not  to  excec^d  -^-00,  and  an  amount  not  to  exceed  ^50 
in  addition. 

{d)     The  consideration  to  Magdaline  Adamson,  with  the 
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exception  of  the  part  of  it  which  was  represented  by  the  deliv- 
ery to  the  said  Magdaline  Adamson  of  her  relinquishment  of 
the  land,  was  to  be  advanced  by  the  said  Norton  &  Brown, 
through  the  said  Norton,  or  by  said  Norton  individually;  and 
simultaneously  with  the  delivery  to  Fideler  of  the  deed  from 
Magdaline  Adamson  conveying  the  land  to  him,  or  to  his  wife 
for  him,  the  said  Fideler  and  his  wife  were  to  execute  and  de- 
liver to  the  said  firm;  or  to  the  member  of  said  firm  advancing 
the  part  consideration  aforesaid,  a  mortgage  on  the  land  for 
the  amount  of  such  advances  and  the  agent's  fee  of  |i25;  the 
debt  secured  not  to  exceed  in  all  l»275,  as  above  set  forth. 

(6)  That  relying  upon  the  promises  made  by  the  said 
John  F.  Norton,  representing  Norton  &  Brown,  and  in  pursu- 
ance of  the  above  mentioned  agreement,  the  said  Fideler  left 
with  the  said  Norton  the  relinquishmenl  delivered  to  him  by 
Magdaline  Adamson,  to  be  used  by  Norton  &  Brown,  as  his 
agents  and  for  his  advantage,  in  the  manner  agreed  upon. 

(7)  That  Norton  &  Brown,  through  the'said  Norton,  with 
said  relinquishment  in  possession,  negotiated  with  Magdaline 
Adamson,  and  that,  as  a  result  of  such  negotiations,  Magdaline 
Adamson  proved  upon  said  land,  April  12,  1882;  but  that  when 
the  deed  from  Magdaline  Adamson  was  drawn,  at  or  about  the 
time  of  her  proving  up,  as  provided  by  the  agreement  above 
mentioned,  the  firm  of  Norton  &  Brown,  through  the  said  John 
F.  Norton,  in  fraud  of  the  rights  of  said  Fideler,  their  princi- 
pal, and  in  violation  of  their  agreement  and  duty  as  the  agents 
of  said  Fideler,  caused  to  be  inserted  in  said  deed,  as  grantee, 
the  name  of  J.  Harry  Brown,  one  of  the  said  firm  of  Norton  & 
Brown,  the  agents  of  said  Fideler  for  the  purchase  of  said  land 
as  hereinbefore  set  forth;  and  that  said  deed  was  recorded 
shortly  after  its  execution  in  the  records  of  land  transfer  in  the 
oflBce  of  the  register  of  deeds  for  McCook  county,  Dakota. 

(8)  The  plaintiffs  are  informed  and  believe,  and  therefore 
aver,  that  the  said  J.  Harry  Brown  well  knew  the  terms  of  the 
agreement  between  the  said  Fideler  and  his  partner,  John  F. 
Norton,  representing  Norton  &  Brown,  and  that  the  said  J. 
Harry  Brown,  in  receiving  conveyance  of  said  land,  had  actual 
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knowledge  of  the  fraud  involved  in  inserting  another  name  than 
that  of  Peter  Fideler  or  his  wife  as  grantee  in  the  deed  from 
Magdaline  Adamson. 

(9)  That  the  plaintiffs  have  frequently  demanded  of  Nor- 
ton &  Brown,  by  demanding  of  John  F.  Norton,  the  member  of 
that  firm  with  whom  most  of  their  dealings  had  been  conducted, 
the  conveyance  to  them,  or  to  either  of  them,  of  the  property 
thus  conveyed  to  and  held  by  one  of  the  agents  employed  to 
make  the  purchase  of  the  property  for  them;  but  that  the  said 
Norton,  representing  himself  and  his  partner,  the  grantee  as 
aforesaid,  at  first  promised,  but  postponed  the  plaintiffs,  and 
finally  refused  outright  to  make,  or  cause  to  be  made,  such 
conveyance,  except  on  terms  in  violation  of  the  agreement 
aforesaid,  which  would  constitute  plaintiffs  substantially  new 
cash  purchasers  of  the  land  for  its  full  value. 

Wherefore,  plaintiffs  demand  judgment  against  defendants: 

(1)  That  the  deed  from  Magdaline  A^damson,  as  Magda- 
line Quick,  to  J:  Harry  Brown,  conveying  the  S.  E.  i  section 
14,  township  102,  range  55,  county  of  McCook,  territory  of  Da- 
kota, and  absolute  on  its  face,  be  declared  a  deed  to  said  Brown 
in  trust  for  Peter  Fideler. 

(2)  That  the  said  J.  Harry  Brown  be  compelled  to  trans- 
fer by  proper  conveyance  to  Peter  Fideler  the  legal  title  to  said 
land,  free  from  all  incumbrances  done  or  suffered  by  J.  Harry 
Brown,  or  his  partner,  the  said  Norton,  or  by  said  firm  of  Nor- 
ton &  Brown;  the  plaintiffs  being  willing,  and  hereby  offering 
specifically,  to  perform  the  agreement  hereinbefore  set  forth, 
and,  on  receiving  the  conveyance  of  said  land  to  said  Fideler,  to 
execute  and  deliver,  in  such  form  and  to  such  person  as  the 
court  may  direct,  a  mortgage  on  the  land  to  secure  the  amount 
actually  advanced  by  said  firm,  or  some  one  of  its  members, 
and  the  agent's  fee,  under  the  aforesaid  agreement,  not  to  ex- 
ceed in  all  8275,  and  excluding  all  expenses  incurred  in  connec- 
tion with  the  land  since  the  date  of  the  fraudulent  conveyance 
to  J.  Harry  Brown. 

(3)  That  the  plaintiffs  be  decreed  their  costs  in  this 
action. 
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lat  the  plaiotiffs  be  granted  such  other  and  further 
I  nature  of  the  circumstances  of  this  case  may  re- 
o  the  court  shall  seem  proper." 
iistrict  court  counsel  for  the  defendauts  demurred 
plaint,  on  the  ground  that  "it  does  not  state  facts 
state  a  cause  of  ^ctloD,"  and  the  court  sustained 
>r,  and  dismissed  the  action,  with  costs  against  the 
'ouDsel  for  the  appellants  allege  error  in  the  sus-, 
aid  demurrer,  in  the  dismission  of  said  action,  and 
(ring  of  judgments  for  defendants. 
?  the  complaint.  w€  must  conclude  that  so  far  as 
ught  to  be  stated  are  conceraed,  it  sufficiently  states 
ugh  it  in  apparent  that,  in  some  particulars,  itmight 
ire  full,  definite  and  complete.  We  are  not,  how- 
k  at  the  complaint  with  a  merely  critical  eye  in 
:ertain  how  far  it  is  removed  from,  or  how  near  it 
to,  the  best  and  most  approved  forms  and  methods 
leading;  neither  are  we  to  apply  to  it  the  test  of  es- 
experience,  accomplishments  or  requirements,  but 
)ly  to  determine  whether  or  cot  it  contains  state- 
legations  which,  if  true,  {and  the  demurrer  admits 
)  sufficiently  set  forth  acause  of  action;  and  Section 
!!ode  of  Civil  Procedure  provides  that  "in  the  con- 
'  a  pleading  for  the  purpose  of  determining  its  effect 
Kis  shall  be  liberally  construed,  with  a  view  of  sub- 
itice  between  the  parties."  Thus  construed,  the 
s  sufficient  in  form,  and,  as  will  be  seen  in  the  fur- 
iion  of  the  case,  the  facts  alleged   constitute  a  cause 

jverthetess,  well  to  here  observe,  speaking  gener- 
lere  is  need  of  much  improvement  in  the  matter  of 
d  preparing  papers  and  pleadings  in  proceedings  in 
courts  and  in  the  supreme  court  of  this  territory, 
rs  should  promptly  and  effectually  banish  the  idea, 
ifidely  prevalent  that,  under  our  codes,  there  is  no 
t  or  necessity  for  uniformity  or  exactness  in  plead- 
tice,  and  that  pleading  and  practice,  after  the  pattern 
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of  that  of  any  or  all  of  the  states  of  the  union,  or  of  no  known 
form  of  practice,  is  sufficient.  The  aim  and  effort  of  court  and 
bar  should  be  to  create,  perfect  and  establish,  as  nearly  as  pos- 
sible, a  complete,  concise,  convenient  and  uniform  system  and 
form  of  pleading  and  practice  which  shall  become  general 
throughout  the  territory,  and  be  distinctively  known  -and  rec- 
ognized as  a  Dakota  product. 

By  the  provisions  of  Sections  920  and  993  of  our  Civil  Code 
agreements  for  the  sale  of  real  property,  or  of  an  interest 
therein,  are  invalid,  unless  the  same,  or  some  note  or  memo- 
randum thereof  be  in  writing;  and  it  is  claimed  by  counsel  for 
respondents  that  the  parol  contract  or  agreement  set  forth  in 
the  complaint,  as  made  between  Peter  Fideler,  one  of  the  ap- 
pellants, and  the  respondents,  is  void  under  the  statute  of 
frauds.  In  order  to  ascertain  the  correctness  or  incorrectness 
of  this  insist  ment,  as  a  distinct  legal  proposition,  it  would 
be  necessary  to  inquire  and  determine  with  particu- 
larity what  is  embraced  in  the  words  '*sale  of  real 
property,  or  of  an  interest  therein,"  and  whether  or  not 
the  contract  or  agreement  set  out  in  the  complaint  is  one 
for  the  sale  of  real  property,  or  of  an  interest  therein, 
within  the  meaning  or  perview  of  the  statute,  or  is  one 
that  is  required  by  any  provision  of  our  statutes  to  be  in  writ- 
ing; Section  918  of  the  Civil  Code,  providing  that  '^allconti'acts 
may  be  oral,  except  such  as  are  specially  required  by  statute  to 
be  in  writing."  But  the  view  taken  by  this  court  of  the  case 
now  at  bar  renders  such  inquiiy  and  determination  unnecessary 
as  the  case  may  w^ell  be  decided  by  the  application  of  estab- 
lished and  clearly  recognized  and  admitted  principles,  without 
determining  whether  or  not  said  contract  is  within  the  statute 
of  frauds.  Under  the  circumstances  of  this  case  said  contract  is 
one,  the  specific  performance  of  which  could  be  decreed  by  an 
equity  court,  even  though  tlie  contract  itself  should  be  within 
the  statute  of  frauds. 

The  appellants  in  this  action,  in  effect,  ask  the  court  to 
compel  the  said  respondents  to  specifically  perform  the  contract 
on  their  part  by  directing  the  said  J.  Harry  Brown  to  transfer 
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the  legal  title  to  said  land  to  said  Peter  Fideler,  by  proper  con- 
veyance, and  thus  invest  the  said  Fideler  with  the  title  to  said 
land,  which,  by  the  terms  of  said  contract,  the  said  respondents 
were  to  obtain  for  the  said  Pideler  from  the  said  Magdaline 
Adamson,  but  which,  in  violation  of  said  contract,  the  said  re- 
spondents took  in  the  name  of  said  J.  H*arry  Brown  one  of  the 
respondents,  by  having  inserted,  as  grantee  in  the  deed  for 
said  land  from  said  Magdaline  Adamson,  which  in  part  per- 
formance of  said  contract  they  procured  from  her,  the  name  of 
J.  Harry  Brown  in  place  of  the  name  of  said  Peter  Fideler,  or 
that  of  his  wife;  and  the  statute  of  frauds  is  no  bar  to  the 
granting  of  such  relief. 

Taking  the  argument  of  counsel  for  the  respondents  in  connec- 
tion with  the  complaint,  it  wovild  seem  that  the  respondents  are 
seeking  to  hold  fast  to  the  result  or  gain  of  their  own  fraudu- 
lent, illegal,  and  inequitable  act,  on  the  ground  that  the  acts  of 
the  appellants  Peter  Fideler  and  Magdaline  Adamson,  through 
which  they  (respondents)  were  enabled  to  consummate  their 
design,  were  illegal  oi  against  public  policy,  and  that  one  man 
may  commit  fraud,  or  betray  a  trust,  and  be  secure  in  the  pos- 
session of  its  fruit,  if  only  he  can  show  that,  in  the  transaction 
through  which  he  obtained  that  fruit,  some  other  person  per- 
petrated fraud,  or  joined  him  in  a  void  contract,  or  in  one  that 
was  against  public  policy.  The  mind  of  equity  is  incapable  of 
such  reasoning,  and  iis  principles  and  practice  forbid  such  a 
result  or  conclusion.  Equity  will  never  willingly  permit  the 
statute  of  frauds  to  be  used  as  a  shield  in  defense  of  fraud;  and 
while,  in  many  cases,  under  j^^'oper  circumstacces,  the  statute 
of  frauds  may  prevent  the  compelling  of  one  person  to  carry 
out  or  fulfill  the  obligation  or  act  imposed  upon  him  by  terms 
of  a  verbal  contract  or  agreement  entered  into  by  him  with 
another,  yet  when,  (as  in  this  case, )  in  the  part  performance  of 
that  contract  or  agreement,  or  by  means,  opportunity  or  facili- 
ties furnished  by  or  in  pursuance  of  the  terms  thereof,  one  of 
the  parties  thereto  fraudulently,  or  in  betrayal  of  the  trust  or 
obligation  imposed  upon  him  in  and  by  virtue  of  said  contract 
or  agreement,  secures  for  himself  the  advantage  or  gain  which, 
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in  the  carrying  out  of  his  part  of  said  contract  or  agreement, 
he  was  bound  by  the  terms  thereof,  in  good  conscience,  to  se- 
cure for  the  other  party  thereto,  or,  having  secured  said  advan- 
tage or  gain,  by  means  of  the  use  or  carrying  out  of  the  facili- 
ties or  terms  of  said  contract  or  agreement,  or  of  any  of  them, 
appropriates  said  advantage  or  gain  to  his  own  use,  or  takes  to 
himself,  or  to  another  for  his  own  benefit,  what  he  was  bound, 
under  the  very  terms  and  conditions  of  said  contract  or  agree- 
ment, to  obtain  for  and  deliver  to  the  other  party  thereto,  in 
fraud  of  the  rights  of  said  other  party,  equity  will  decree  that 
he  will  surrender  his  ill  gotten  gain  or  advantage,  and  compel 
him  to  restore  to  the  other  party  to  said  contract  or  agi:eement 
the  gain  or  advantage  which  he  contracted  or  agreed  to  secure 
for  and  deliver  to  him,  but  whi,ch,  having  secured,  he  appro- 
priated to  his  own  use,  or  which  he  secured  for  himself,  or  for 
another  in  his  interest,  in  violation  of  plain  principles  of  equity, 
and  of  the  very  terms  and  conditions  of  said  contract  or  agree- 
ment in  that  regard.  And  this  use,  application,  and  exercise 
of  equity  the  statute  of  frauds  was  not  enacted  to  prevent. 

The  statute  of  frauds  makes  invalid  an  agreement  for  the 
sale  of  lands  not  in  writing;  and  it  is  thereby  incapable  of  being 
enforced  against  a  defendant  if  he  pleads  the  statute,  unless 
such  circumstances  are  presented  as  will  warrant  a  court,  in 
the  exercise  of  equity,  in  enforcing  the  agreement,  or  affording 
relief  in  the  face  of  the  statute,  or  upon  the  ground  of  a  con- 
structive trust,  (or,  as  the  Civil  Code  denominates  it,  an  *  in- 
voluntary trust.'')  created  or  arising  by  operation  of  law.  One 
of  the  grounds  warranting  such  action  by  a  court  of  Equity  is 
that  there  has  been  a  part  performance  of  the  agreement,  and 
our  statute  of  frauds  contains  a  recognition  of  the  doctrine  and 
application  of  **part  performance"  when  it  enacts  that  it  (the 
statute)  **does  not  abridge  the  power  of  any  court  to  compel  the 
specific  performance  ol  any  agreement  for  the  sale  of  real 
property  in  case  of  part  performance  thereof." 

Having  in  view  what  constitutes  a  part  performance  suffic- 
ient to  permit  the  enforcement  of  an  agreement  within  the 
statute  of  frauds,  it  may  be   said  that  a  parol  agreement  con- 
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cerniog  the  sale  or  transfer  of  real  property  cannot  be  avoided 
in  equity,  on  the  ground  that  it  is  not  in  writing,  and  is  there- 
fore within  the  statute  of  frauds,  when  it  has  been  partly  per- 
formed; and  this  is  particularly  true  when  a  confidential  or 
fiduciary  relation  exists  between  the  parties  to  the  agreement, 
or  results  from  or  is  created  by  its  terms  or  conditions.  As 
said  by  Justice  Story,  more  than  4D  years  ago,  in' Jenkins  v. 
Eldredge,  3  Story  289,  290,  it  may  be  said  in  this  case:  **It 
appears  to  me  that  here  a  confidential  relation  of  principal  and 
agent  did  exist;  and,  that  being  once  shown,  it  disables  the 
party  from  insisting  upon  the  objection  that  the  trust  is  void  as 
being  by  parol.  The  very  confidential  relation  of  principal 
and  agent  has  been  treated  as,  for  this  purpose,  a  case  sui 
generis.  It  is  deemed  a  fraud  for  an  agent  to  avail  himself  of 
his  confidential  relation  to  drive  a  bargain,  or  create  an  interest 
adverse  to  that  of  his  principal  in  the  transaction;  and  that 
fraud  creates  a  trust,  even  when  the  agency  itself  may  be,  nay, 
must  be,  proved  only  by  parol."  It  is  doubtless  true  that,  in 
order  to  take  a  parol  contract  out  of  the  statute  of  frauds  on 
the  ground  of  part  performance,  there  must  be  such  a  part  per- 
formance of  it  by  the  defendant,  or  by  the  plaintiff,  or  by  both, 
as  will  render  it  a  fraud  on  the  plaintiff  if  the  defendant  refuses 
to  complete  the  contract  on  his  part. 

That  there  has  been  such  a  part  performance  by  the  re- 
spondents is  manifest.  From  the  allegations  in  the  complaint 
(which,  as  we  have  seen,  must  be  taken  as  true,)  we  may  con- 
clude that  the  respondents  performed  the  negotiations  required 
of  them  by  said  agreement,  to  the  extent  that,  as  the  result  of 
said  negotiations,  the  said  Magdaline  Adamson  made  proper 
application  at  the  United  States  land  office,  and  obtained  from 
the  government  the  title  to  said  lands,  and  made  a  deed  there- 
for, the  money  consideration  for  which  the  respondents  ad- 
vanced or  paid,  which  deed,  under  said  agreement,  the  said  re- 
spondents were  to  oV)tain  directly  from  said  Adamson  to  said 
Peter  Fideler,  one  of  the  appellants,  or  to  his  wife,  the  other 
appellant,  and  advance  and  pay  the  money  consideration  there- 
for, but  which,  in  fraud  of  said   appellants,  and  in  violation  of 
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said  agreement  they  took  from  the  said  Adamso^  to  one  of 
themselves  as  grantee,  and  now  refuse  to  invest  the  said  Peter 
Fideler,  or  his  wife,  with  the  title  to  said  lands;  thus  seeking  to 
defeat,  destroy  and  render  impossible  of  consummation  the 
very  essense,  intention,  object  and  end  of  said  agreement. 

That  there  has  been  such  a  part  performance  by  Peter  Fi- 
peler,  one  of  the  appellants,  also  plainly  appears.  After  the 
making  of  said  agreement  the  said  Peter  Fideler,  in  part  per- 
formance of  the  terms  thereof,  delivered  to  John  P.  Norton, 
one  of  the  firm  of  Norton  &  Brown,  the  other  parties  to  said 
agreement,  the  relinquishment,  and  the*  receiver's  receipt  upon 
which  it  was  indorsed,  (which  relinquishment  was  purchased 
and  received  by  him,  said  Fideler,  from  said  Magdaline  Adam- 
son,  for  valuable  consideration  to  her  paid  by  said  Fideler, ) 
to  be  used  by  said  Norton  &  Brown  as  agents  of  Peter  Fideler, 
and  for  his  advantage,  in  its  delivery  by  them  to  said  Magda- 
line Adarason,  in  securing  for  and  to  him  (said  Fideler)  the 
title  and  transfer  of  said  lands,  for  the  very  securing  of  which 
said  agreement  was  entered  into.  This  relinquishment  was  to 
Peter  Fideler,  the  key  to  the  whole  situation.  The  relinquish- 
ment, being  to  the  United  States,  was  of  no  effect  as  to  the 
filing  upon  said  lands,  until  presented  and  filed  in  the  proper 
United  States  land  office;  but.  when  there  presented  and  filed, 
it  would  cause  the  cancellation  of  the  former  filing  of  said 
Magdaline  Adamson  on  said  lands,  and  the  said  lands  would  then 
again  become  a  part  of  the  public  domain,  subject  to  entry  or 
filing,  the  same  as  though  said  Magdaline  Adamson  had  never 
made  her  homestead  entry  thereon.  So  that  the  said  Fideler, 
with  this  relinquishment  in  his  possession,  could,  by  presenting 
and  filing  it  at  the  proper  United  States  land  office,  have  filed 
upon  or  entered  the  said  lands,  and  thereby  secured  the  right 
himself  to  purchase  said  lands  under  the  act  of  June  15,  1880. 
By  surrendering,  then,  said  relinquishment  to  his  agents,  Nor- 
ton &  Brown,  in  pursuance  of  said  agreement,  said  Fideler 
gave  up  the  very  thing  which,  while  he  retained  it,  gave  him 
means  and  facility  for  securing  the  lands  for  himself,  and  the 
surrender  of  which  n  ade  his  securing  of  the  lands  dependent 
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upon  the  good  faith  of  his  agents  and  the  said  Magdaline 
Adamson.  The  surrender  of  the  relinquishment  by  Fidel er  to 
his  said  agents,  and  the  return  of  it  by  them  to  said  Magdaline 
Adamson,  also  reinstated  her  in  her  former  position  and  rela- 
tion with  respect  to  said  lands,  and  induced  her  to  go  to  the 
land  office,  and,  as  one  having  a  homestead  filing  or  entry  upon 
said  lands,  make  the  purchase  of  said  lands  from  the  United 
States  under  the  provision^  of  said  act  of  June  15,  1880,  which 
she  did  upon  the  return  of  the  relinquishment  to  her,  and  the 
doing  of  which  by  her  was  one  of  the  main  objects  sought  to  be 
attained  in  the  making  of  said  agreement.  The  surrender  of 
said  relinquishment  by  said  Fideler  to  his  said  agents,  Norton  & 
Brown,  made  the  carrying  out  of  ther  terms  of  said  agreement 
possible,  and,  at  the  same  time,  through  such  surrender,  the 
respondents,  said  agents,  were  able  to  perpetrate  the  fraud 
upon  Fideler,  and  obtain  for  themselves,  by  breach  of  the  obli- 
gations imposed  upon  them  by  the  terms  and  conditions  of  said 
agreement,  and  by  law  and  good  conscience,  the  paper  title  to 
the  lands  in  question.  When,  therefore,  said  Fideler,  in  fulfill- 
ment of  one  of  the  terms  of  said  agreement,  delivered  said  re- 
linquishment to  said  Norton  &  Brown,  there  was  a  very  im- 
portant and  substantial  part  performance  of  said  agreement  on 
his  part,  and  such  a  part  performance  as  rendered  it  a  fraud 
upon  him  when  the  respondents  not  only  refused  to  carry  out 
the  said  agreement  on  their  part,  but  made  use  of  this  very  part 
periormance  of  Fideler  to  deprive  and  defraud  him  of,  and  se- 
cure to  themselves,  the  thing  or  advantage  which  was  to  come 
to  him  and  be  his  through  and  by  means  of  this,  his  part  per 
formance,  under  the  terms  of  said  agreement. 

An  agent  who  has  entered  into  a  parol  agreement  to  nego- 
tiate for  and  obtain  the  title  to  certain  lands  for  and  in  behalf 
of  the  other  party  to  the  agreement,  and  procure  a  deed  for  said 
lands  from  the  owner  thereof,  directly  to  said  other  party, 
or  to  his  wife,  cannot  by  partly  performing  said  agreement, 
secure  or  take  to  himself,  or  to  another  in  his  interest  or  for 
his  benefit,  the  title  to  said  lands,  and  hold  it  in  fraud  of  the 
said  other  party  thereto,  on  the  plea  that  the  agreement  is 
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within  the  statute  of  frauds;  and  in  such  a  case  equity  will  af- 
ford relief  to  the  party  defrauded  or  injured,  notwithstanding 
the  fact  that  the  agreement  itself,  not  beinp:  in  writing,  is  with- 
in the  statute  of  frauds.  And  this  relief  will  be  all  the  more 
readily  and  properly  extended  whenever  it  appears  that  the 
party  defrauded  or  injured  has  himself  partly  performed  the 
agreement  in  any  of  its  substantial  or  essential  particulars. 
The  appellants  are  entitled  to  the  relief  prayed  for,  on  the 
ground  of  part  performance. 

They  are  also  entitled  to  relief  upon  another  principle,  the 
existence  and  application  of  which  largely  depend  upon  the 
doctrine  and  fact  of  part  performance  as  a  legal,  equitable  and 
actual  circumstance.  Under  the  said  agreement,  and  the  alle- 
gations of  the  complaint,  admitted  by  the  demurrer  to  be  true, 
when  the  said  John  F.  Norton,  one  of  the  firm  of  Norton  & 
Brown  the  respondents,  having  partly  performed  said  agree- 
ment, which  had  then  also  been  partly  performed  by  Peter  Fi- 
deler,  with  whom  they  made  said  agreement,  secured  and  took 
the  deed  for  said  lands  from  said  Magdaline  Adamsoninthe 
name  of  J.  Harry  Brown,  the  other  member  of  said  firm,  as 
grantee,  then,  under  the  circumstances  of  this  case,  the  said 
John  F.  Norton  and  the  said  J.  Harry  Brown,  and  sa>id  firm  of 
Norton  &  Brown,  agents  of  said  Peter  Fideler,  and  respondents 
on  this  appeal,  took  the  said  deed,  and  the  title  transferred 
thereby,  and  now  hold  the  same  in  trust  for  the  becefit  of  the 
said  Peter  Fideler;  this  being  clearly  a  case  in  which  the  doc- 
trine or  principle  of  a  constructive  or  involuntary  trust  created 
or  arising  by  operation  of  law — frequently  recognized  and  given 
effect  to  by  courts — should  be  applied.  See,  in  this  connection, 
Sections  128S,  1290-1292,  1296,  1301,  1304.  Civil  Code. 

As  said  in  Dumphy  v.  Ryan,  116  U.  S.  498,  S.  C.  6  Sup. 
Ct.  Rep.  486:'  **The  statute  of  frauds  is  founded  in  wisdom,  and 
has  been  justified  by  long  experience;"  but  as  also  remarked  in 
the  same  case,  **Courts  of  equity  to  prevent  the  statute  from 
becoming  an  instrument  of  fraud,  have  in  many  instances  re- 
laxed its  provisions." 

We  then  conclude  that  even  if  the  agreement  in  question. 
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was,  when  made,  invalid  under  the  statute  of  frauds,  it  has,  in 
this  case  been  so  far  taken  out  of  the  statute,  and  so  removed 
from  its  invalidating  force  and  effect,  that  it  may  be  enforced, 
and  the  relief  sought  by  the  appellants  may  properly  be 
granted,  on  the  ground  of  part  performance,  and  to  prever  t  the 
statute  from  itself  being  used  or  operating  as  a  means  or  instru- 
ment of  fraud,  and  by  reason  of  a  constructive  or  involuntary 
trust  which  has  arisen  by  operation  of  law  from  the  circum- 
stances of  the  case,  making  the  respondents  trustees  of  the  ap- 
pellants, holding  the  title  to  said  lands  for  their  (appellants) 
benefit.  If  the  agreement  is  not  within  the  statute  of  frauds, 
it  can  clearly  be  enforced,  and  the  apx^ellants  are  entitled  to  the 
like  relief.  See  Rose  v.  Hayden,  10  Pac.  Rep.  554-564;  also. 
Union  Pac.  R.  Co.  v.  Durant,  95  U.  S.  576  579;  and  Williams  v. 
Morris,  Id.  456,  457. 

The  respondents  were  acting,  not  only  as  real  estate  agents, 
but  also  as  the  agents  of  the  said  appellant  Peter  Fideler,  and 
there  is  very  little,  if  any,  difference  in  the  principles  that 
should  govern  such  a  relation  and  that  of  attorney  and 
cliant.  In  either  case  the  relation  was  a  fiduciary  one, 
and  both  the  agent  and  the  attorney  (who  is,  in  fact,  only  an 
agent  of  a  higher  grade)  hold  the  interests  committed  to  them 
by  their  employer  as  a  sacred  and  absolute  trust,  not  to  be 
bartered,  perverted  or  used  in  the  betrayal  of  the  obligations 
arising  out  of  the  relation. 

The  language  of  Justice  Swayne,  in  Railroad  Co.  v.  Du- 
rant, 5  Otto  579,  may  well  be  applied  in  this  case,  (substitut- 
ing ^^respondents"  for  '^trustee''  and  '*appellee,")  viz:  **The 
position  assumed  by  the  respondents  in  this  case  is  not  unlike 
that  of  one  who,  having  deprived  the  owner  of  the  possession 
of  his  property,  when  called  to  account  civilly  or  criminally, 
should  insist  that  the  owner's  title  was  fatally  tainted  with  fraud 
and  that  hence  the  offender  had  the  right  to  'take  and  Carry 
away,*  and  keeji  and  enjoy,  the  property  himself  with  impun- 
ity. The  conduct  of  the  respondents,  stripped  of  the  verbiage 
with  which  it  has  been  surrounded,  and  viewed  in  its  naked- 
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ness  strongly  offends  the  moral  sense  of  the  judicial  mind." 
One  other  point  remains  to  be  disposed  of.  It  is  contended 
by  the  attorneys  for  the  respondents  that  no  constructive  trust 
could  arise  in  this  case,  because,  as  they  assert,  **the  attempted 
conveyance  by  the  claimant  of  her  interest  in  said  land  to  Pi- 
deler,  and  his  contract  with  Norton  &  Brown  to  secure  a  con- 
veyance in  another  way,  are  illegal  and  void  as  against  public 
policy."  After  a  careful  examination  of  this  point,  I  am  una- 
ble to  discover  that  it  has  any  foundation  or  place  in  law  or 
reason.  The  contention  that  Magdaline  Adamson,  when  she 
made  her  homestead  entry  or  filing  upon  the  lands  in  question, 
made  affidavit  that  her  application  was  made  for  her  own  ex- 
clusive use  and  benefit,  and  that  her  entry  was  made  for  the 
purpose  of  actual  settlement  and  cultivation,  and  rot,  either 
directly  or  indirectly,  for  the  use  or  benefit  of  any  other  person, 
and  that,  therefore,  **the  employment  of  defendants  to  procure 
her  to  make  final  proof  for  the  benefit  of  plaintiffs,  and,  as  a 
part  of  the  same  transaction,  convey  to  Peter  Pideler,  was  in 
contravention  of  public  law,"  has  no  weight,  as  it  appears  that 
the  entry  by  said  Magdaline  Adamson  was  made  on  July  17, 
1879,  and  her  relinquishment  to  the  United  States,  and  the  de- 
livery thereof  to  Fideler,  occurred  July  17,  1880.  There  being, 
then,  one  year  between  the  date  of  her  entry  and  that  of  her 
relinquishment,  the  case  of  a  relinquishment  executed  so  soon 
after  the  date  of  the  filing  or  entry  as  to  give  grounds  for  sus- 
picion of  fraud  is  not  presented.  And  there  is  no  proof  that 
when  she  made  her  entry,  and  the  said  affidavit  required  by 
law,  she  had  entered  into  any  agreement  to  relinquish  the  lands 
or  dispose  of  her  right  or  interest  therein  to  said  Fideler,  or 
had  any  such  intention.  On  the  contrary,  the  presumption  is 
that  she  had  not;  and  neither  the  law  or  the  court  will  presume 
fraud  or  wrong  in  the  absense  of  proof  or  facts  upon  which  to 
base  the  presumption,  or  strain  their  vision  in  a  voyage  of  dis- 
covery in  seeking  to  find  some  pretext  for  declaring  a  contract 
void,  as  against  public  policy,  wliich  upon  its  face,  and  in  the 
light  of  the  surroundings,  appears  to  be  bona  fide,  and  not  to 
contravene  any  social,  moral  or   legal  requirement.     Surely  it 
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was  not  against  public  policy  for  the  said  Magdaline  Adamson 
to  make  homestead  entry  July  17,  1879,  and  swear  that  it  was 
for  purposes  of  settlement  and  cultivation,  and  for  her  own 
benefit,  etc.,  and  then,  a  year  after  that  date,  relinquish  her 
right  in  said  land  to  the  United  States  in  the  interest  of  another 
person,  and  abandon  her  former  intention  of  settlement  and 
cultivation.  Who  is  injured?  Certainly  not  the  public.  What 
code  of  morals  is  violated?  None.  What  law  is  broken  or 
■trampled  upon?    None. 

Counsel  for  respondents  have  evidently  confounded  a  * 'final 
proof"  with  what  is  necessary  to  be  done  in  obtaining  land 
from  the  govei-nment  under  the  provisions  of  Section  2  of  said 
act  of  June  15,  1880.  The  two  proceedings  are  very  dissimilar 
in  form  and  substance.  Said  Section  2  of  said  act  of  June  15, 
1880,  provides  **that  persons  who  have  heretofore,  under  any 
of  the  homestead  laws,  entered  lands  properly  subject  to  such 
entry,  or  persons  to  whom  the  right  of  those  having  so  entered 
for  homesteads  may  have  been  attempted  to  be  transferred  by 
bona  fide  instruments  in  writing,  may  entitle  themselves  to  said 
lands  by  paying  the  government  price  therefor,  and  in  no  case 
less  than  one  dollar  and  twenty  five  cents  per  acre,  and  the 
amount  heretofore  paid  the  government  upon  said  lands  shall 
be  taken  as  part  payment  of  said  price;  provided,  this  shall  in 
nowise  interfere  with  the  rights  or  claims  of  others  who  may 
have  subsequently  entered  such  lands  under  the  homestead 
laws."  Under  this  section,  one  who,  before  the  passage  of  the 
act,  has  entered  lands  under  any  of  the  homestead  laws,  may 
purchase  the  same  from  the  government  at  the  government 
price,  and  no  affidavit  of  settlement,  residence,  or  cultiva- 
tion, or  of  non-alienation,  as  in  case  of  **final  proof,"  is  re- 
quired. It  is  simply  a  cash  transaction, — a  sale  by  the' govern- 
ment, and  a  purchase  by  the  entry-man  or  his  assignee,  and  is 
called  a  **cash  entry." 

The  said  Magdaline  Adamson  had  made  a  homestead  entry 
upon  said  land  prior  to  the  passage  of  said  act,  and  was  entitled 
to  avail  herself  of  its  provisions,  and  purchase  said  land  from 
the  government;  and  it  was  not  illegal,  nor  was  it  against  pub- 
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lie  policy,  for  her  to  take  back  the  relinquishment,  which  had 
never  been  filed,  and  agree  to  convey  (and  to  convey)  the  title 
to  said  land  which  she  might  acquire  under  said  purchase,  to 
said  Fideler;  nor  was  it  against  public  policy  for  said  Fideler 
and  said  Norton  &  Brown  to  enter  into  an  agreement  that  the 
said  Norton  &  Brown,  as  the  agents  of  said  Fideler,  should  ne- 
gotiate with  said  Magdaline  Adamson,  and  procure  her  to  pur- 
chase said  land  from  the  government,  under  said  act  of  June  15, 
1880,  and  convey  it,  after  said  purchase,  to  said  Fideler  or  his 
wife.  In  other  w  )rds,  the  said  parol  agreement  entered  into 
by  and  between  the  said  Peter  Fideler  and  the  said  Norton  & 
Brown  was  and  is  not  void  as  against  public  policy,  and  the 
appellants  cannot  be  deprived  of  or  denied  relief,  and  the  re- 
spondents be  protected  in  or  excused  for  their  fraud,  on  the 
plea  of  '*void  as  against  public  policy"  sought  to  be  interposed 
by  counsel. 

The  situation  of  the  respondents,  if  the  said  contract  or 
agreement,  and  the  said  acts  of  Magdaline  Adamson,  were  void 
as  beirg  against  public  policy,  does  not  demand  consideration. 
It  may,  however,  be  said  that  in  that  case  their  title  to  the 
lands  in  controversy  w^ould  be  equally  as  tainted  as  the  title  of 
said  Fideler  thereto,  of  which,  under  the  said  plea  of  *'void  as 
against  public  policy,"  they  seek  to  deprive  him.  And  the  arm 
of  equity  is  long,  sinewy,  and  powerful,  and  its  hand  peculiarly 
flexible. 

The  three  errors  assigned  are  well  taken,  and  the  judgment 
of  the  district  court  is  reversed. 

W.  E.  Church,  J.,  (L.  K.  Church,  J.,  concurring.)  I 
concur  in  the  judgment  in  this  case,  upon  the  following 
grounds: 

1.  '  The  relinquishment  obtained  by  Fideler  from  Mrs. 
Adamson,  and  for  which  he  paid  her  *35,  was  not  only  a  thing 
of  value,  but  it  was  an  instrument  designed  by  her  to  transfer  to 
Fideler  her  rights  in  the  land.  Without  it  no  person  could 
have  acquired  the  government  title  except  Mrs.  Adamson,  and 
she  only  by  perpetrating  a  fraud.  Clearly,  then,  when  Fideler 
furnished  this  instrument  to  defendants  for  the  purpose  of  ena- 
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bling  them  to  procure  the  title,  he  supplied  that  without  which 
they  could  not  have  acquired  such  title,  and  which  represented, 
in  fact,  so  much  of  the  purchase  price  of  the  propert>'.  By  the 
use  of  this  instrument  they  did  obtain  the  title;  but  instead  of 
procuring  it  in  the  name  of  their  principal,  fraudulently  took 
title  themselves.  This  clearly  created  a  trust,  and  rendered 
them  liable  to  an  action  to  compel  the  performance  by  them  of 
their  contract  to  place  the  title  in  the  name  of  their  principal. 

2.  It  is  alleged  that  the  contract  was  void  as  against 
public  policy.  I  am  of  the  opinion  that  the  statute  of  1880  cre- 
ated between  the  government  and  those  embraced  within  its 
provisions  a  quasi  contract  of  sale,  which  entitles  the  settler  to 
purchase  the  land  merely  on  payment  of  the  price.  It  must  be 
conceded  that  Mrs.  Adamson  was  one  of  those  thus  entitled. 
Either  the  relinquishment  executed  by  her  was  such  an  instru- 
ment in  writing  as  the  statute  expressly'contemplates,  in  which 
case  her  transferee,  Fideler,  was  legally  entitled  to  complete 
the  purchase,  or  it  operated  to  transfer  her  equitable  interests, 
and  thus,  at  least,  give  her  a  right  to  complete  the  purchase 
for  his  benefit.  I  am  unable  to  dircern  in  this  aspect  of  the 
contract  anything  immoral  or  against  public  policy.  Nor  do  I 
think  there  is  any  greater  force  in  the  contention  that  the  affi- 
davit filed  by  ter  at  the  time  of  making  her  settlement  in  any- 
wise precluded  her  from  making  this  transfer,  or  affect  it  in 
any  way.  If  it  was  essential  to  her  obtaining  a  settlement,  it 
must  have  been  within  the  coutemplation  of  the  act  which  ex- 
pressly recognizes  transfers  made  notwithstanding  such  af- 
fidavits. 

3.  If  the  contract  was  against  public  policy,  defendants 
cannot  be  heard  to  allege  it.  Union  Pac.  R.  Co.  v.  Durant,  5 
Otto,  576. 

For  these  reasons,  I  think  the  judgment  should  be  reversed. 

Palmer  and  McConnell,  JJ.,  dissenting. 

Tripp,  C.  J.,  not  sitting. 

Palmer,  J.,  (difisenthig).  My  Brother  McConinell,  and 
myself  do  not  concur  in  the  decision  of  the  majority  of  the 
court  in  this  case.     The  decision  clearly  avoids  the  real  ques- 
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tion  of  law,  arising  upon  demurrer  to  the  complaint,  as  did 
counsel  for  appellants  in  their  brief,  where  it  is  assumed  that 
**the  complaint  in  this  action  states  a  cause  of  action,"  The 
threshold  question  presented  in  this  case  is  whether  the  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  is  set  forth  at  length  in  the  opinion  of  my 
Brother  Francis,  speaking  for  the  majority  of  the  court. 
There  is,  however,  no  examination  of  its  statement  of  facts. 
Upon  **reading  the  complaint,"  the  court  concludes,  and  in  sup- 
port of  its  conclusion,  says:  "Reading  the  complaint,  we  must 
conclude  that,  so  far  as  the  facts  sought  to  be  stated  are  con- 
cerned, it  sufficiently  states  them,  although  it  ils  apparent  that 
J;  in  some  particulars  it  might  be  made  more  full,  definite  and 

complete.  We  are  not,  however,  to  look  at  the  complaint  with 
a  merely  critical  eye,  in  order  to  ascertain  how  far  it  is  removed 
from,  or  how  near  it  approaches  to  the  best  and  most  approved 
forms  and  methods  of  artistic  pleading;  neither  are  we  to  ap- 
ply to  it  the  best  of  esthetic  legal  experience,  accomplishments 
or  requirements,  but  wo  are  simply  to  determine  whether  or 
not  it  contains  statements  or  allegations  which,  if  true,  *  * 
sufficiently  set  forth  a  cause  of  action. " 

The  only  authority  cited  by  the  court  for  this  rule  of  plead- 
ings is  Section  128,  Code  Civil  Proc. :  *'In  the  construction  of 
a  pleading,  for  the  purpose  of  determining  its  effect,  its  allega- 
tions shall  be  liberally  construeo,  with  a  view  of  substantial 
justice  between  the  parties."  **Thus  construed,"  the  court  de- 
clares, *'the  complaint  is  sufficient  in  form,  and,  as  will  be  seen 
in  the  further  discussion  of  the  case,  the  facts  alleged  consti- 
tute a  cause  of  action." 

That  the  rule  of  pleading  in  Dakota  be  not  misunderstood, 
the  court,  leaving  the  examination  of  the  case,  observes,  general- 
ly, in  this  wise:  It  is  nevertheless  well  to  here  observe,  speaking 
generally,  that  there  is  need  of  much  improvement  in  the  mat- 
ter of  drawing  and  prej^aring  papers  and  pleadings  in  proceed- 
ings in  the  district  courts,  and  in  the  supreme  court,  of  this 
territory.  Practitioners  should  promptly  and  effectually  banish 
the  idea,  somewhat  widely  prevalent,  that,  under  our  Codes, 
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there  is  no  requirement  or  necessity  for  uniformity  or  exactness 
in  pleading  or  practice,  and  that  pl(  ading  and  practice  after  the 
pattern  of  that  of  any  or  all  of  the  states  in  the  Union,  or  of  no 
known  form  of  practice,  is  sufficient.  The  aim  and  effort  of 
court  and  bar  should  be  to  create,  perfect,  and  establish,  as 
nearly  as  possible,  a  complete,  concise,  convenient  and  uniform 
system  and  form  of  pleading  and  practice,  which  shall  become 
general  throughout  the  territory,"  (omitting  the  next  clause, 
as  to  **a  Dakota  product.") 

Having  thus  concluded  the  principal  question  arising  upon 
this  demurrer,  the  court  proceeds  to  decide  certain  other  im- 
portant questions  of  law,  one  relating  to  an  alleged  construct- 
ive trust  as  to  the  property  in  question,  and  the  other  as  to  the 
effect  of  the  statutes  and  the  public  policy  concerning  public 
lands.  Upon  both  of  these  questions  there  is  considerable  con- 
flict of  authority  and  uncertainty  in  the  law.  It  is  not  intended, 
however,  to  consider  in  this  opinion  what  is  the  better  law  upon 
these  questions,  for,  in  our  view,  if  the  facts  stated  in  the  com- 
plaint are  not  sufficient  to  constitute  a  cause  of  action,  these 
questions  do  not  arise. 

To  illustrate  the  conflict  of  authority  on  the  subject  of  a 
constructive  trust,  where,  as  in  this  supposed  case,  an  agent 
purchases  or  acquires  property  in  which  the  principal  has  no 
present  interej^t,  with  his  own  money,  we  will  refer  to  a  few 
leading  cases:  Burden  v.  Sheridan,  36  Iowa,  125,  14  Amer. 
Rep.  505,  reviewing  the  cases,  and  following  the  authority  of 
Story  in  his  Equity  Jurisprudence,  §  1201a;  Sugd.  Vend.  &Pur. 
(9th  Ed.)  163;  Perry,  Trusts,  §135,  and  the  cases  therein  cited. 
Contra:  Rose  v.  Hayden,  (a  recent  case  in  Kansas,)  10  Pac. 
Rep.  554,  where  it  is  h6ld  to  be  established  by  the  \feight  of 
authority,  that  the  agent  can  hold  no  beneficial  interest  in  the 
property  so  acquired;  citing  nearly  all  the  decisions  on  both 
sides.  And  on  the  other  question  discussed  by  the  learned 
judge  in  the  opinion  of  the  court,  as  to  the  effect  of  the  federal 
statutes  and  public  policy  concerning  public  lands,  on  a  trans- 
action such  as  is  supposed  in  this  case,  an  examination  of  the 
authorities  will  show  much  conflict  and  uncertainty  in  the  pres- 
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ent  law.  On  these  questions  I  express  no  opinion,  for  upon 
the  facts  stated  in  the  complaint,  in  my  view,  no  such  ques- 
tions are  before  the  court. 

Recurring,  now,  to  that  part  of  the  opinion  of  the  court  in 
this  case  above  quoted,  which  so  briefly  and  peremptorily  dis- 
poses of  the  question  as  to  the  sufficiency  of  the  complaint  in 
its  ^'statement  of  the  facts  constituting  a  cause  of  action,''  re- 
quired by  the  Code,  we  first  premise  that  the  section  of  our 
Code  there  referred  to  (128)  does  not,  in  our  opinion,  at  all  sus- 
tain the  decision.  That  section  is  the  same  as  Section  159  of 
the  New  York  Code  of  1848-49 — the  primary  of  all  the  codes — 
as  it  remained  in  1873,  and  the  same  as  Section  452  of  the  Cali- 
fornia Code  of  Civil  Procedure.  It  is  merely  a  provision  gov- 
erning "the  construction"  of  a  pleading.  It  is  a  rule  of  inter- 
pretation of  the  language  of  the  pleading,  but  in  no  sense  ex- 
cuses the  want  of  any  allegation  or  statement  of  fact  upon 
which  the  cause  of  action  depends.  2  Wait,  Pr.  310,  311; 
Emery  v.  Pease,  20  N.  Y.  62;  Clark  v.  Dillon,  97  N.  Y.  370.  In 
this  last  case  cited,  the  court  of  appeals,  by  Ruger,  C.  J.,  says: 
**The  former  rule  has  been  so  far  modified  by  the  Code  as  now 
to  require  them  [pleadings]  to  be  liberally  construed,  with  a 
view  to  substantial  justice  between  the  parties.  This  modifica- 
tion has,  however,  been  held  to  extend  only  to  matters  of  form, 
and  not  to  apply  to  the  fundamental  requisite  of  a  cause  of  ac- 
tion."   Page  373. 

There  are  other  declarations  of  the  Code  that  plainly  de- 
termine and  make  certain  what,  in  substance,  this  statement  of 
the  facts  constituting  a  cause  of  action  must  contain.  There 
is,  first,  the  provision  that  "the  rules  by  which  the  efficiency 
[sufficienfcyjof  the  pleadings  is  to  be  determined  are  those  pre- 
scribed by  this  act."  Section  109.  This  is  is  the  rule  in  all  the 
codes.  Pom.  Rem.  §  433.  Referring  to  the  complaint,  this  act 
prescribes  that  it  shall  contain  ''a  plain  and  concise  statement 
of  the  facts  constituting  a  cause  of  action."  Section  111.  That 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  is  made  a  cause  of  demurrer.  Section  113.  And  this 
objection  that  the  complaint  does  not  state  facts  sufficient  to 
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constitute  a  cause  of  action  is  not  waived  by  a  failure  to  demur. 
Section  117;  Van  Alstyne  v.  Freday,  41  N.  Y.  174;  Munger  v. 
Shannon,  61  N.  Y.  251;  Teal  v.  Walker,  111  U.  S.  242,  4  Sup. 
Ct.  Rep.  420. 

In  this  last  case,  held  that  error  in  overruling  a  demurrer 
to  the  complaint  which  states  no  cause  of  action  could  be  re- 
viewed on  motion  in  arrest  of  judgment,  and  is  open  to  review 
upon  a  writ  of  error.  The  court  there  says:  **When  the  decla- 
rartion  fails  to  state  a  cause  of  action,  and  clearly  shows  that, 
upon  the  case  as  stated,  the  plaintiff  cannot  recover,  and  the 
demurrer  of  the  defendant  thereto  is  overruled,  he  may  answer 
upon  leave,  and  go  to  trial,  without  losing  the  right  to  have  the 
judgment  upon  the  verdict  reviewed  for  the  error  in  overruling 
the  demurrer.  The  error  is  not  waived  by  answer,  nor  is  it 
cured  by  verdict." 

Under  these  provisions  of  the  code,  wherever  found,  there 
is  at  the  present  time  a  general  uniformity  in  respect  to  the 
fundamental  principles  of  pleading.  Pomeroy,  in  his  very  able 
work  on  Remedies,  on  this  point,  says:  **But  this  conflict 
[which  at  first  appeared]  was,  in  by  far  the  greater  part  of  the 
states,  confined  to  the  earlier  periods  of  the  reform,  and  has 
virtually  disappeared.  There  is  a  substantial  agreement  among 
the  courts  in  respect  to  the  general  principles  which  they  have 
finally  adopted.  Whatever  differences  now  exist,  arise  in  the 
process  of  applying  these  fundamental  doctrines  to  particular 
cases.  The  confusion  which  actually  prevails,  to  a  very  great 
extent  in  several  of  the  states,  results,  not  from  any  uncertainty 
either  in  the  general  principles  or  in  the  more  subordinate 
rules,  but  from  an  entire  ignorance  or  disregard  of  them  by 
pleaders,  and  from  a  neglect  to  enforce  them  by  the  judges.'* 
Section  513.  This  writer  in  a  later  section  says:  *'The  funda- 
mental and  most  important  principle  of  the  reformed  pleading 
— the  one  from  which  all  the  others  are  deduced  as  necessary 
corollaries — is  the  following:  The  material  facts  which  consti- 
tute the  grounds  of  relief  should  be  averred  as  they  actually 
existed  or  took  place,  and  not  the  legal  effect  or  aspect  of  those 
facts,  and  not  the  mere  evidence  or  probative  matter  by  which 
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their  existence  is  established/'  Section  517.  In  other  words, 
a  legal  conclusion  is  of  no  effect  in  a  pleading,  and  must,  upon 
demurrer,  be  disregarded.  Wallingford  v.  Mutual  Society,  34 
Moak,  Eng.  R.  65;  Pratt  v.  Lincoln  Co.,  61  Wis.  62,  20  N.  W. 
Rep.  726;  Quinney  v.  Stockbridge,  33  Wis.  505,  where  the  alle- 
gation that  the  land  in  question  is,  **by  the  laws  of  the  state  of 
Wisconsin,  exempt  from  taxation,"  is  held  to  be  a  mere  con- 
clusion of  law.  In  the  other  Wisconsin  case,  supra,  it  is  said: 
**To  put  in  issue  the  existence  of  a  town  as  a  matter  of  fact, 
the  complaint  should  have  stated  the  facts  from  which  such 
conclusion  could  have  been  drawn,  and  not  the  mere  conclusion 
itself.     This  is  an  elementary  principle  in  the  law  of  pleading." 

In  Sheridan  v.  Jackson,  72  N.  Y.  170,  the  action  was  for 
the  recovery  of  rents  and  profits  of  certain  lots  in  Brooklyn. 
The  plaintiff  alleged  in  his  complaint  that  he  ''was  on  the 
nineteenth  day  of  November,  1856,  entitled  to  the  possession  of 
such  lots,  and  the  rents,  issues  and  profits  thereof,  and  has 
been  since  and  still  is  entitled  to  the  same."  Held  a  mere  alle- 
gation of  a  conclusion  of  law.  Complaint  dismissed  on  motion 
at  opening  of  trial.     Affirmed,  all  the  judges  concurring. 

In  a  recent  case,  decided  upon  demurrer  to  the  declaration, 
in  the  United  States  suprrme  court,  where  the  pleading  alleged 
loss  and  damage  from  fraud,  this  court  of  ultimate  authority 
adopts  the  same  rule.  Alabama  v.  Burr,  115  U.  S.  435,  6  Sup. 
Ct.  Rep.  81.  Waite,  C.  J.,  there  says:  "Pleadings  must  state 
facts,  and  not  conclusions  o/  law  merely,  and  the  allegation  in 
this  case  that  the  loss  arose  from  the  fraud  is  only  a  conclusion 
of  law."    Demurrer  sustained. 

A  leading  case  in  Missouri  is  Pier  v.  Heinrichoffen,  52  Mo. 
333,  where  the  requirements  of  the  Code  are,  in  substance  the 
same.  The  court  there  delares  the  rule:  "Hence  the  great  im- 
provement  of  our  Code  consists  in  requiring  the  pleadings  to 
contain  a  plain  and  concise  statement  of  the  facts  constituting 
a  cause  of  action  or  matter  of  defense.  Pacts,  and  not  evidence 
nor  conclusions  of  law,  must  be  distinctly  stated.  Every  fact 
which  the  plaintiff  must  jorove  to  maintain  his  suit  is  constitu- 
tive in  the  sense  of  the  Code,  and  must  be  alleged."    Page  336. 
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Take  the  complaint  in  question,  set  forth  in  full  in  the  ab- 
stract and  in  the  opinion  of  the  court;  read  it;  examine  it  with 
care;  reduce  it  to  its  material  elements;  extract  from  its  allega- 
tions all  the  facts  stated;  expunge  or  disregard  all  the  suppo- 
sitions and  assumptions  of  the  pleader, — **the  facts  sought  to 
be  stated,"  as  Francis,  J.,  in  the  opinion  of  the  court,  puts  it; 
and  the  manifest  conclusions  of  law  therein, — and  we  have  a 
mere  skeleton,  not  able  to  stand  alone.  As  is  said  in  the  opin- 
ion in  Emery  v.  Pease,  20  N.  Y.  62,  concerning  the  plaintiff's 
complaint:  **His  averments  are  too  feeble." 

The  subject  matter  of  this  action,  in  which  the  plaintiff 
claims  the  beneficial  estate  upon  a  supposed  constructive  trust, 
is  a  tract  of  land  described  as  **the  S.  E.  i  section  14,  township 
102,  range  55,  county  of  McCook,  territory  of  Dakota."  There 
are  no  facts  pleaded  showing  this  to  have  been  public  land,  or 
that  it  was  ever  owned  or  possessed  by  any  one,  or  is  of  any 
value.  All  that  is  alleged  as  to  the  title  or  interest  of  Adamson, 
the  original  claimant,  is  that  about  July  17,  1879,  **Magdaline 
Adamson  made  homestead  entry"  upon  the  land  (describing  it 
as  above).  There  is  no  allegation  that  she  was  qualified  to 
enter  land  under  the  homestead  laws,  or  that  the  entry  was 
made  under  any  known  provisions  of  law,  or  at  any  office  or 
before  any  officers  known  to  the  law,  or  that  she  ever  made  set- 
tlement, or  had  any  occupancy  or  improvements  upon  the  land, 
or  that  she  ever  paid  any  fees  to  the  proper  officers,  or  per- 
formed any  act  to  make  entry  thereon.  Not  a  single  matter  of 
fact  to  show  that  she  ever  acquired  any  right  or  interest  in  or 
to  the  land.  The  bare,  bald  allegation  that,  at  a  certain  time, 
she  "made  homestead  entry"  upon  the  land,  which  is  plainly  a 
conclusion  of  law,  and  not  grounded  upon  any  facts  stated. 
It  is  then  alleged  that  one  year  afterwards,  about  July  17, 1880, 
Adamson  ''conveyed,  or  attempted  to  convey,  her  interest  in 
said  land"  to  Peter  Fideler,  one  of  the  plaintiffs.  How  conveyed, 
or  attempted  to  convey?  By  what  instrument  or  acton  her 
part?  None  whatever;  but  it  is  alleged  "that  she  received, 
[from  whom  we  do  not  know]  in  consideration  for  such  transfer, 
a  horse-rake  costing  and  representing  $35."    This  is  no  allega- 
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tion  of  value.  Costing  whom  ^35,  and  when  did  it  cost  any- 
body ^35?  When  it  was  new,  or  old  and  worn  out?  And  in 
whose  estimate  did  the  horse-rake  represent  *35y  This  is  no 
statement  of  fact  that  the  plaintiff  ever  parted  with  anything 
of  value.  The  only  other  thing  Adamson  did  to  accomplish 
the  transfer  of  her  supposed  interest  in  the  land  is  alleged  as 
follows:  "She  delivered  to  said  Pideler  the  duplicate  receipt 
given  her  when  she  made  her  homestead  entry,  with  a  formal 
relinquishment  of  the  land  to  the  United  States  indorsed  by  her 
thereon.''  This  is  the  first  revelation  we  have  of  "the  dupli- 
cate receipt  given  her.''  There  is  no  allegation  that  she  was 
ever  given  such  receipt,  and  so  the  fact  is  here  assumed  by  the 
pleader.  It  is,  we  conclude,  one  of  "the  facts  sought  to  be 
stated.'*  Having  delivered  to  Fideler  the  duplicate  receipt, 
with  an  absolute  relinquishment  of  the  land  to  the  government, 
the  fair  conclusion  is  that  her  supposed  interest  in  the  land  was 
extinguished,  and  her  attempt  to  convey  to  Fideler,  who  it  is 
alleged  *'took  no  further  steps  *  *  *  to  perfect  the  trans- 
fer, or  attempted  transfer,''  an  idle  form. 

The  only  other  allegation  relating  to  Adamson's  acquisi- 
tion of  title  is  found  in  Paragraph  7  of  the  complaint,  where  it 
is  alleged  that  the  defendant  * 'negotiated  with  Magdaline  Ad- 
amson, and  that,  as  a  result  of  such'  negotiations,  Magdaline 
Adamson  proved  up  on  said  land,  April  12,  1882."  There  is 
no  allegation  that  this  proof  was  made  under  the  provision  of 
Section  2  of  the  act  of  congress  of  June  15,  1880,  as  the  court 
in  its  opinion  seems  to  assume.  And,  still  more  fatal  to  the 
supposed  case,  there  is  no  allegation  that  the  claimant  made 
proof  under  any  known  provisions  of  law,  or  at  any  office  or 
before  any  officer  known  to  the  law,  or  that  she  made  payment 
for  said  land,  or  ever  received  any  final  receipt,  or  evidence  of 
a  '*cash  entry,"  as  the  court  in  its  opinion  styles  it.  Indeed, 
there  are  no  facts  pleaded  showing  any  title,  estate  or  interest 
in  Adamson,  or  any  other  person,  in  or  to  said  land.  Here, 
again,  we  conclude  that  the  bare  allegation  that,  at  a  certain 
time,  she  **proved  up  on  said  land,"  is  no  statement  of  a  matter 
of  fact,  and  is  merely  a  conclusion,  without  the  facts  to  support  it 
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And  so  far  the  court  is  not  presented  with  any  subject- 
matter  upon  which  to  found  a  contract  of  agency  and  a  con- 
structive trust.  Again,  as  though  fatality  attended  this  plead- 
ing, there  is  found  in  it  no  averment  that  Adamson  ever  made 
or  executed  to  the  defendants,  or  either  of  them,  any  deed  or 
other  conveyance  of  said  land,  or  that  they,  or  either  of  them, 
have  or  claim  any  title,  estate,  or  interest  in  or  to  the  same. 
I  do  not  overlook  the  supposition  or  assumption  of  the  pleader, 
in  the  same  paragraph,  numbered  7,  where  it  is  averred  that, 
"when  the  deed  from  Magdaline  Adamson  was  drawn,  [which 
is  not  elsewhere  or  otherwise  alleged  to  have  been  prepared  or 
'drawn']  at  or  about  the  time  of  her  proving  up,  *  *  *  "  the 
defendants,  by  the  said  John  P.  Norton,  '**  *  *  caused  to 
be  inserted  in  said  deed,  as  guarantee,  the  name  of  J.  Harry 
Brown;"  nor  do  I  fail  to  observe  that  it  is  averred,  in  the  same 
connection,  that  ''said  deed  was  recorded  shortly  after  its  exe- 
cution," in  the  proper  office.  But  this  is  no  statement  of  fact 
that  any  deed  was  executed;  certainly  not  that  a  deed  w^as  exe- 
cuted by  Adamson.  It  is  an  assumption  that  a  deed  was  drawn 
and  an  averment  that  J.  Harry  Brown's  name  was  inserted 
therein  as  grantee,  and  nothing  more.  And  so  an  examination 
shows  that  the  court  has  before  it,  in  this  complaint,  the  naked 
declarations  that,  at  a  certain  time  in  1879,  one  Magdaline  Ad- 
amson, a  stranger  to  this  action,  **raade  homestead  entry,"  and 
later,  in  1882,  * 'proved  up,"  upon  said  land;  and  that,  *'when 
the  deed  from  Magdaline  Adamson  was  drawn,  at  or  about  the 
time  of  her  proving  up,"  the  defendants,  in  fraud,  etc.,  **caused 
to  be  inserted  in  said  deed,  as  grantee,  the  name"  of  one  of  the 
firm,  which  deed  was  ''recorded." 

And  again  we  pause  to  inquire  by  what  rule  of  pleading,  or 
construction  of  a  pleading,  can  the  court  hold  that  the  case 
presents  a  subject-matter  for  the  enforcement  of  a  constructive 
trust,  arising  out  of  the  relations  of  the  parties  and  the  circum- 
stances of  the  case?  Perry,  Trusts,  §  166,  and  cases  cited. 
There  is  set  forth  in  the  complaint  *'a  verbal  contract,"  made 
between  the  plaintiff  and  the  defendants,  in  the  nature  of  a  con- 
tract of  agency,  the  particulars  of  which  it  is  not  necessary  to 
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review.  It  is,  however,  distinctly  averred  that,  by  the  terms 
of  this  contract,  these  agents  were  required  to  procure  the  title 
of  the  land  in  question  for  the  plaintiff  for  the  money  expended 
in  proving  up  the  land,  not  to  exceed  $250,  and  their  compensa- 
tion of  125,  making  in  all  the  sum  of  8275;  and  this,  without  any 
agreement  with  Adamson  as  to  the  price.  There  is,  however, 
no  averment  or  assumption  that  these  defendants  did  or  could 
by  any  means  acquire  the  title  for  any  such  amount;  and  no 
allegations  that  Fielder  ever  offered,  or  was  ready  and  willing, 
to  repay  or  secure  to  them  the  amount  expended  in  acquiring 
the  land,  save  in  the  demand  for  judgment,  where  the  plaintiffs 
offer  to  secure  the  amount  advanced  by  the  defendants,  not  to 
exceed  said  sura  of  $275.  Very  cheap  land,  regardless  of  what 
it  cost  or  may  be  worth! 

In  closing  this  branch  of  our  opinion,  we  desire  to  say  that 
we  always  supposed  it  was  the  object  of  the  Code  to  abolish 
forms  in  pleadings,  not  the  substance,  and  to  require  the  ulti- 
mate and  material  facts  to  be  stated.  And  if  what  is  stated  in 
this  complaint  as  a  matter  of  fact  is  all  that  is  required,  under 
our  system  of  pleading,  to  enforce  a  constructive  trust,  then 
the  reform  of  the  present  age  has  led  to  a  wide  departure  from 
the  fundamental  rule  of  good  pleading,  established  by  the  wis- 
dom of  the  ages,  **that  a  pleading  should  enable  the  adverse 
party  to  know  what  is  to  proved  against  him,  the  court  to  know 
what  judgment  is  to  be  pronounced  according  to  law,  and  pos- 
terity to  know  what  law  is  to  be  derived  from  the  record." 

Nothing  more  need  be  said  in  presenting  our  views  of  the 
law  established  by  this  case,  if  it  is  assumed  that  Mr.  Justice 
Francis  is  speaking  for  the  majority  of  the  court.  We  find, 
however,  some  concurring  remarks  by  Justices  Church  and 
Church;  and,  to  borrow  from  the  language  of  a  very  respecta- 
ble court,  (Samuel  Cuj) pie's  Wooden- ware  Co.  v.  Jensen,  28  N. 
W.  Rep.  193,)  **it  is  to  be  regretted  that  the  court,  in  giving  its 
opinion,  should  have  contented  itself  with  the  mere  declaration 
of  the  rule  which  it  announces,''  which  in  this  case,  is  in  sub- 
stance, that,  by  means  of  the  **horse-rake,"  a  trust  was  cre- 
ated, and  these  respondents  became  thereby  chargeable  in  this 
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action.  To  me  it  seems,  indeed,  unfortunate  that,  in  this 
early  period  of  the  jurisprudence  of  the  territory,  this  court 
**should  announce"  in  such  clear  and  unmistakable  terms,  that 
the  disjointed,  fragmentary,  and  unsatisfactory  allegations  of 
this  complaint  are  a  sufficient  statement  and  pleading  of  ulti- 
mate facts  to  constitute  a  constructive  trust,  and  I  am  con- 
strained to  believe  that  those  of  the  profession  who  are  not 
open  enemies  of  every  well-recognized  rule  of  civil  pleading 
must  agree  with  me  that,  if  a  trust-estate  is  pleaded  in  this  case, 
it  is  in  law  what  it  was  in  fact, — a  '*horse-rake"  trust. 

Without  pausing  to  comment  upon  the  great  question  of 
**public  policy,"  which  is  the  next  proposition,  I  must  say,  in 
passing,  that  the  very  learned  and  able  judge,  whose  language 
the  concurring  opinion  is,  must  have  entirely  lost  sight  of  the 
fundamental  question  presented  in  this  case,  viz.,  the  sufficiency 
of  the  allegations  of  the  complaint,  or  he  would  never  have 
presumed  to  build  upon  so  rickety  a  foundation  the  beautiful 
structure,  *  ^constructive  trust*'  and  **publicpolicy,"for  it  needs 
not  the  keen  eye  of  the  legal  master-workman  ("and  this  he  cer- 
tainly possesses)  to  discover  its  inherent  weakness.  And  it 
matters  little  how  much  the^fe  questions  may  be  dignified  by 
judicial  discussion  and  citation  of  authorities,  the  fact  remains 
that  the  question  is  presented  to  this  court  by  demurrer  to  the 
complaint  interposed  in,  and  sustained  by  the  court  below,  and 
to  my  mind  no  other  alternative  weis  left  to  that  tribunal  but  to 
do  just  what  was  done, — sustain  the  demurrer. 


Luke  v.  Griggs  et  al. 

1.    Power  to  sell  real  estate—  agent  holding  has  no  authority 
to  cancel  contract  of  sale  made  under— power  exhausted 

BY  SALE. 

An  Hgent,  actingf  under  a  written  power  of  attorney  authorizing* 
him  to  sell  real  estate,  exhausts  his  power  to  sell  as  to  the  suhject  mat- 
ter, and  cannot  cancel  the  sale,  and  make  a  new  contract  of  sale  to  an- 
other person  having  knowledg-e  of  the  first  sale,  so  as  to  make  the  prin- 
cipal liable  in  damages  for  a  breach  of  the  second  contract. 
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2.    Authority  to  make  a  contract  confers  no  AUTHORrpy  to  cancel. 
General  words  in  n  power  of  atlorutiy  cannot   be   construed   to  en- 
large the  power  beyond  the  subject  rauttor  of  the  ag-oncy:  and   an   au- 
thority lo  make  a  contract  for  another  la  not  sufflciant  to  authorize  its 
caccellation  or  surreDder. 

Filed  October  4,  188(i. 

Appeal  from  the  district  court  of  Grand  Forks  county. 

The  facts  are  stated  ia  the  opinion. 

Gyrus  Wellington  and  J.  G.  Hamilton,  for  defendants  and 
appellants. 

If  the  agent  in  pursuance  of  his  authority  makes  a  coin- 
plete  sale,  the  agency  is  "functus  officio,'^  and  therefore  has  its 
natural  termination. 

That  the  dissolution  or  determination  of  an  agency  may  be 
effected  by  the  extinction  of  ihe  subject  matter  of  the  agency. 
Story  on  Agency,  Sees.  481,  and  499;  Ewell's  Evans"  Agency, 
p.  132;  Fitch's,  The  Keal  Estate  Agent.  50.  1  Am.  Lead.  Cases, 
ni,  {5th  Eri.);  lowe  v.  Thiel,  25  La.  Ann.;  Cushman  v.  Glo- 
ver. 11  111.  601;  Walker  v.  Dennison,  86  III.  142;  Bissell  v. 
Terry,  69  111.  194;  Ahern  v.  Baker,  24  N.  W.  341,  (Minn.)  Civil 
Code,  Sec.  1383. 

In  dealing  with  the  agent  the  plaintiff  took  the  risk  of  the 
revocation  of  his  agency.     1  Pars.'  Cont.  p.  71. 

James  H.  Bvsard,  for  respondent. 

The  only  proposition  established  by  all  the  authorities 
cited  on  appellant's  brief,  is  that  an  executed  sale  revokes  the 
authority  of  a  special  agent. 

We  claim  that  the  power  of  the  agent  was  not  exhausted 
as  to  the  property  in  question  because  he  had  not  sold  it,  but 
only  entered  into  an  executory  agreement  to  sell  it  in  the  future. 
Civil  Code,  Sec.  13^3;  Hatch  v.  Coddington  95  U.  S.  48;  Story 
Agency,  Sec.  470. 

The  remaining  question  to  be  decided  is  whether  DeLauey 
had  power  to  cancel  without  the  consent  of  defendants  the  con- 
tract which  he  had  made  with  Boutin,  That  he  had  such  power 
has  been  decided.  Anderson  v.  Coonlcy,  21  Wend.  279;  Stand- 
ard Oil  Co.  V.  Ins.  Co.,  64  N.  Y.  85. 
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CnaRCH,  Louis  K.,  J.  This  was  an  action  for  damages 
for  breach  of  contract  for  the  purchase  and  sale  of  real  estate. 

Prior  to  October  13,  1881.'  the  defendants  and  appel- 
lants were  the  owners  of  lots  eleven  and  twelve,  in  block 
twenty-two;  in  Grafton  and  at  said  time  one  J.  A.  De- 
Laney  was  their  agent  for  the  siale  of  said  lots,  acting  under  a 
written  power  of  attorney.  On  the  13th  of  October,  Delaney, 
as  agent  for  the  defendants,  and  on  their  part,  executed  and  de- 
livered to  Irvin  Boutin  a  written  agreement  to  convey  to  said 
Boutin  said  lots.  On  October  17,  1881,  Delaney  executed  and 
delivered  to  plaintiff  and  respondent  an  agreement  identical  in 
its  terms  with  the  one  made  with  Boutin,  except  in  date  and 
terms  of  payment  At  the  time  of  the^making  of  the  last  agree- 
ment, the  contract  with  Boutin  was  outstanding,  and  the  re- 
spondent was  aware  of  that  fact.  At  the  time  he  and  DeLaney 
made  the  last  agreement  respondent  paid  DeLaney  seventy-five 
dollars  to  procure  a  cancellation  of  the  prior  contract  of  October 
13,  and  on  DeLaney's  statement  that  he  had  effected  such  cancel- 
lation, the  contract  of  October  17  was  made.  The  jury  found  that 
the  contract  between  the  plaintiff  and  DeLaney  was  executed  on 
the  17th  of  October,  1881,  and  that  the  contract  with  Boutin  was 
cancelled  on  November  24,  1881,  and  it  appears  from  the  evi- 
dence that  this  was  done  by  defendant  LaMoure  in  presence 
of  defendant  Griggs,  and  that  on  that  day,  or  shortly  thereafter 
Lamoure  and  Griggs  sold  the  lots  in  question  to  another  party. 
The  evidence  shows  that  plaintiff  had  no  personal  transaction 
with  the  defendants,  but  that  it  was  with  DeLaney,  who  claimed 
to  act  as  defendants'  agent.  The  plaintiff  testifies,  that  at  the 
time  he  entered  into  the  contract  of  October  17  with  DeLaney 
he  knew  there  was  an  outstanding  contract  for  the  sale  of  said 
lots,  and  he  paid  DeLaney  seventy-five  dollars  for  its  cancella- 
tion, and  DeLaney  said  that  he  would  see  the  parties  and  see 
if  they  would  release  their  promises.  The  evidence  nowhere 
shows  that  defendants  knew  anything  about  the  payment  of 
the  seventy-five  dollars  or  the  contract  made  by  DeLaney  with 
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plaintiff,  or  the  promise  made  by  DeLaney  to  plaintiff  to  obtain 
a  cancellation  of  the  outstanding  contract. 

Defendants  claim  they  never  received  the  seventy-five 
dollars  given  Delaney  by  plaintiff  to  procure  the  cancellation 
of  the  contract  made  with  Boutin  and  that  DeLaney  did  not  act 
for  them  in  regard  to  cancelling  the  same,  and  that  DeLaney  had 
no  power  in  any  way  outside  of  a  power  to  contract  for  the  sale 
of  the  lots  in  question.  There  is  no  contradiction  of  these  facts 
on  part  of  plaintiff,  and  therefore  they  must  be  considered  as  true. 

The  power  of  attorney  dated  September  29,  1881,  made  by 
defendants  to  DeLaney,  which  is  the  authority  under  which 
plaintiff  claims  DeLaney  acted  in  his  dealings  with  him,. gave 
no  authority  to  DeLaney  to  revoke  or  cancel  a  contract  once 
made.  The  contract  made  by  DeLaney  with  plaintiff  was  en- 
tered into  at  the  very  time  there  was  another  valid  contract 
outstanding,  and  the  mere  fact  that  DeLaney  may  have  said 
such  outstanding  contract  was  a  verbal  contract,  amounts  to 
nothing.  The  fact  that  there  was  an  existing  valid  contract 
placed  it  beyond  the  power  of  DeLaney  to  make  another  valid 
contract  relating  to  the  same  subject  matter,  as  he  had  ex- 
hausted his  power.     Sec.  1383  Civil  Code. 

General  words  in  a  power  of  attorney  cannot  be  construed 
to  enlarge  the  power  beyond  the  subject  matter  of  the  agency, 
and  the  power  of  attorney  should  be  construed  according  to  its 
spirit,  with  reference  to  its  subject  matter.  An  authority  to 
make  a  contract  for  another  is  not  sufficient  to  authorize  its 
cancellation  or  surrender  Luke  knew  of  the  outstanding  con- 
tract at  the  time  his  agreement  was  made,  and  he  dealt  with  De- 
Laney at  his  peril. 

Judgment  reversed.     All  concur. 


Robinson  v.  McKinney. 
1.    Foreclosure  by   advertisement—proceedings  divesting  title 

UNDER  not  UNCONSTFTUTIONAL. 

A  mortgrag-or  may  ^rant  a  power  of  sale  in  trust  for  the  benefit  of 
both  parties  to  the  mortgagre.    And  the  proper  execution  of  such  power 
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by  the  mortgage©  under  the  statutes  relating  to  foreclosure  of  mort- 
gages by  advertisement,  is  not  depriving  the  mortgagor  of  his  prop- 
erty without  "due  process  of  law." 

2.  Usurious  contract,  not  void— penalty— forfeiture  of  interest. 
One  who  seeks  relief  against  a  usurious  contract  is  confined  to  the 
remedy  prescribed  by  statute.  Such  contract  is  not  absolutely  void 
either  as  to  principal  or  interest,  and  usury  cannot  be  pleaded  as  a  de- 
fense in  an  action  to  recover  possession  of  real  estate  by  an  owner  who 
has  acquired  title  under  foreclosure  proceedings  based  on  the  alleged 
usurious  contract. 

Filed  October  4,  1886. 

Appeal  from  the  district  court  of  Lawrence  county. 

Gilbert  B.  Scofield^  for  defendant  and  appellant. 

The  constitution  of  the*  United  States  declares  no  person 
shall  be  **deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law."  The  legislature  cannot  pass  any  law  inconsist- 
ent with  the  constitution  or  laws  of  the  United  States.  Or- 
ganic Act,  Sec.  1851. 

What  is  due  process  of  law?  It  is  defined  by  Bouvier: 
**So  denominated  because  it  proceeds  or  issues  forth  in  order 
to  bring  the  defendant  into  court  to  answer  the  charge  pre- 
ferred against  him,  and  signifies  the  writ  or  judicial  means  by 
which  he  is  brought  to  answer."  See  also  the  cases  of  1st 
Paine  R.  368. 

It  will  be  seen,  therefore,  that  no  part  of  the  proceedings 
to  foreclose  a  mortgage  by  advertisement,  under  the  Code,  is 
within  the  provisions  of  these  definitions.  There  is  no  sem- 
blance of  a  legal  proceeding  in  any  of  the  steps  required  by  the 
Code  to  be  taken.  No  notice  to  the  mortgagor,  except  that  his 
property  will  be  sold.     No  computation  of  the  amount  actually 

w 

due  the  mortgagee,  except  by  himself  or  his   agent.     No  con- 
firmation of  sale. 

It  is  claimed  this  chapter  of  the  Code  is  substantially  the 
same  as  the  Revised  Statutes  of  the  State  of  New  York,  but  an 
examination  of  the  latter  statute  will  show  that  such  is  not  the 
case.  In  that  statute  all  of  the  requisites  of  a  legal  proceeding 
must  be  had,  and  with  as  much  particularity  as  a  court  of 
equity. 
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The  law  of  this  territory  being  unconstitutional,  proceed- 
ings under  it  are  void.  Van  Horn  v.  Dorrence,  2d  Dall.  p.  308; 
Marbury  v.  Madison,  1st  Crauch,  176;  Oakley  v.  Aspinwall,  3(3 
Oomstfjck,  547;  Sedg.  on  Con.  Law,  468-493;  Sweet  v.  Hulburt, 
51  Barb.  818. 

Usury  avoids  the  contract,  and  attaches  to  all  renewals  of 
the  usurious  contract.  Wallace  v.  Bank  of  Washington,  3  How. 
62;  Tuthill  v.  Davis,  20  Johnson,  285;  Brinkerhoff  v.  Foot,  1 
Hoflf.  291;  Bridge  V.  Hubbard,  15  Mass.  96;  Vickery  v.  Dick- 
son, 35  Barb.  96;  Tyler  on  Usury,  p.  346. 

Moody  S  Waslidbaugh  and  A.   W.  Hastie,  for  respondent. 

Title  acquired  through  power  of  sale  in  the  mortgage  and 
foreclosed  by  advertisement  has  befen  protected  and  recognized 
in  the  following  cases:  Mowery  v.  Sanborn,  68  N.  Y.  153; 
Connerais  v.  Gunella,  22  Cal.  116;  Pogerty  v.  Sawyer,  17  Cal. 
589;  Cranston  v.  Grain,  97  Mass.  459;  Clark  v.  Condit,  18  N.  J. 
Eq.  358;  Bradley  v.  Chester  Valley  R  R.  Co.,  36  Pa.  St.  141; 
Corpman  v.  Baccastow,  84  Pa,  St.  363;  Robinson  v.  Amateur 
Asso.,  14  S.  C.  148;  Laughlin  v.  Hanley,  12  R.  I.  61;  Hyman 
V.  Deveraux,  63  N.  C.  624;  Sims  v.  Haundley,  3  Miss.  894;  Man 
V.  Best,  62  Mo.  491;  Ramsey  v.  Merriman,  6  Minn.  168;  Jones 
v.  Cooper,  8  Minn.  294;  Golcher  v.  Brisbin,  20  Minn.  453;  Lee 
V.  Clary,  38  Mich.  223;  Reading  v.  Waterman,  46  Mich.  107. 

We  maintain  that  the  foreclosure  and  sale  was  a  payment 
of  tlio  dobt,  and  the  remedy  of  the  appellant,  if  he  has  any,  is 
by  a  suit  to  recover  the  interest  thus  paid.  The  plea  of  usury 
cannot  bo  successfully  made  and  urged  in  a  collateral  proceed- 
ing. 

TuiP3>,  C.  J.  This  was  an  action  brought  in  the  district 
court  of  Lawrence  county  by  the  plaintiff,  John  M.  Robinson, 
to  recover  possession  of  certain  real  property  in  the  city  of 
Doadwood.  claiming  to  be  the  owner  thereof  by  virtue  of  cer 
tain  forooU^suro  proceedings  of  mortgage,  by  advertisement, 
under  the  Code  of  Civil  Procedure.  The  defendants  interpose 
two  defenses  by  their  answer:  (1)  That  the  statute  giving  the 
right  of  foreclosure  by  advertisement  is  unconstitutional  and 
void,  in  that  it  deprives  the  mortgagor  of  his   property  "with- 
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out  due  process  of  law;"  and  (2)  that  the  debt  which  the  mort- 
gage was  given  to  secure  was  usurious.  Judgment  was  given 
for  plaintiff  upon  this  answer  as  frivolous,  to  which  ruling  of 
the  court  the  defendants  excepted,  and  to  correct  said  alleged 
error  of  the  court,  in  holding  the  answer  frivolous,  this  appeal 
is  brought. 

As  to  the  first  point  raised  by  appellant's  answer  and  brief, 
it  is  pertinent  to  say  that  our  statute  providing  for  foreclosure 
of  mortgages  by  advertisement  has  been  in  force  and  effect, 
substantially  as  it  now  exists,  since  1864,  and  that  substantially 
the  same  ena'^tment  will  be  found  in  the  statutes  of  a  great 
number  of  the  American  states,  dating  back  to  a  period  much 
anterior  to  our  own;  and  but  recently  the  parliament  of  Great 
Britain  has  enacted  a  similar  statute,  providing  for  both  pub- 
lic and  private  sales  under  such  mortgages;  so  that,  so  far  as 
the  fairness  and  convenience  of  the  remedy  provided  by 
such  statutes,  their  general  and  almost  universal  adoption 
by  modem  legislative  bodies  give  great  weight  to  the  argu- 
ment in  their  favor;  while  the  fact  that  during  all  the  years  in 
which  these  statutes  have  been  in  existence,  and  large  areas  of 
land  and  great  amounts  of  property  have  been  held  under  such 
conveyance  directly,  or  by  chain  of  title  from  some  prior 
grantor,  the  validity  of  such  statutes  has  not  been  drawn  in 
question,  is  a  strong  argument  in  favor  of  their  legality,  if  the 
constitutionality  of  such  enactment  were  seriously  debatable. 

'*Due  process  of  law,"  as  I  understand  the  words,  has  refer- 
ence solely  to  taking  a  man's  property  by  virtue  of  the  legal 
process, — the  '*law  of  the  land,"— and  against  his  will.  These 
statutes  are  founded  upon  his  agreement,  and  seek  to  carry  out 
the  agreement  in  accordance  with  and  not  against  his  will. 
These  statutes  do  not  even  aim  to  give  validity  to  such  con- 
tracts. They  are  based  upon  the  hypothesis  that  such  powers 
and  trusts  are  lawful,  and  they  seek  merely  to  prescribe  a  mode 
of  procedure  to  carry  such  valid  agreement  into  effect,  for  the 
protection,  not  only  of  the  parties  to  the  mortgage,  but  subse- 
quent purchasers  and  incumbrancers. 

'*The  first  section  of  our  chapter  on  foreclosure  of  mort- 
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gages  by  advertisement"  reads  as  follows:  **Every  mortgage 
of  real  property  containing  therein  a  power  of  sale,  upon  de- 
fault being  made  in  the  condition  of  such  mortgage,  may  be 
foreclosed  by  advertisement,  in  the  cases  and  manner  herein- 
after specified. "  Code  Civil  Proc.  §  597.  It  will  be  observed 
that  the  chapter  starts  out  with  the  premise  that  such  contract, 
to- wit,  a  power  of  sale  in  a  mortgage,  is  valid,and  the  object  of 
the  chapter  is  to  provide  a  mode  of  procedure  by  which  such 
foreclosure  may  become  a  matter  of  record  for  the  protection 
of  all  interested  parties.  It  is  a  statute  to  carry  out  the  will  of 
the  grantor, — to  transfer  his  property  in  accordance  with  his 
will,  and  not  against  it. 

As  for  the  allegations  of  the  answer  that  the  debt  for  which 
the  mortgage  was  given  was  usurious,  and  the  mortgage  void, 
— admitting  the  defendants  were  in  a  condition  to  raise  the 
question,  for  the  purposes  of  this  case,  and  without  stopping 
to  consider  the  effect  of  the  legislative  enactment  which  de- 
clares such  contracts,  within  the  county  where  this  debt  was 
contracted,  not  to  be  usurious, — we  are  of  the  opinion  that  the 
defendant  cannot  take  advantage  of  the  usurious  contract,  if 
such  it  be,  in  this  manner.  The  statute  which  was  in  force  at 
the  time  this  debt  is  claimed  to  have  been  originally  contracted 
did  not,  in  terms,  nor  by  implication,  seek  to  make  the  con- 
tract void;  but  the  statute  provides  for  a  foefeiture  of  all  the 
excessive  * 'interest  so  taken,  received,  retained,  or  contracted 
for,"  and  follows  this  by  the  express  words,  **it  being  the  in- 
t<jnt  and  meaning  of  this  section  not  to  provide  a  forfeiture  of 
any  portion  of  the  principal;"  and  the  section  concludes  with 
the  remedy,  in  case  more  than  12  per  cent  interest  be  paid, 
that  the  debtor  '*may  recover  the  excess  from  the  person  tak- 
ing it,  or  his  personal  representative,  in  an  action  in  the  proper 
court."    Civil  Code,  §  1100. 

It  is  plain  that  usury  can  only  exist  by  virtue  of  the  stat- 
ute, and  that  the  party  making  the  usurious  contract,  and  pay- 
ing usurious  interest,  can  have  no  remedy  against  his  creditors, 
only  by  virtue  of  the  statute;  and  the  rule  is  so  well  settled  as 
to  be  almost  an  axiom  of  the  law,  that  when  a  statute  gives   a 
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right  which  did  not  before  exist,  and  prescribes  a  remedy  for 
the  enforcement  of  such  right,  that  remedy  is  exclusive.  Dwar. 
St.  162,  275.  Governed  by  this  rule,  can  a  party  who  asks  re- 
lief against  a  usurious  contract  obtain  other  than  that  provided 
for  by  the  statute?  The  evident  design  of  the  statute  is  to  re- 
lieve parties  from  unconscionable  contracts,  and  to  deter  par- 
ties from  making  such  contracts  by  providing  for  a  rebate  in 
the  nature  of  a  penalty,  recoverable  at  the  option  of  the  debtor; 
and  that  a  fair  construction  of  the  statute  does  not  make  either 
the  contract  to  pay  the  principal  or  the  usurous  interest  abso- 
lutely void,  and  the  contract  invalid,  but  that  such  a  contract, 
at  least  to  the  extent  of  requiring  payment  of  the  principal, 
may  be  enforced  by  the  courts;  and  that,  whatever  rights  the 
debtor  may  have  in  an  action  or  proceeding  to  enforce  the  orig- 
inal obligation,  he  cannot  be  heard  to  make  his  defense  in  this 
collateral  way. 

The  judgment  of  the  lower  court  must  be  affirmed.     All  the 
justices  concurring. 


Neilsville  Bank  v.  Tqthill. 

1.  Banking  corporation— authority  to  discount  notes  and  bills- 

may  PURCHASE— NOT  ultra  vires. 

A  banking  corporation  authorized  by  its  charter  to  carry  on 
business  by  discounting  bills  and  notes,  has  power  to  acquire  title  to  a 
note  by  purchase.  Such  purchase  is  a  discount  within  the  usual  and 
legal  meaning  of  the  term. 

2.  Same. 

A  banking  corporation  may  acquire  title  to  such  note,  even  though 
the  act  of  purchase  be  ultra  vires;  and  unless  the  law  exgressly  declares 
the  act  void  the  maker  cannot  interpose  the  plea  of  ultra  vires  as  a  de- 
fense in  an  action  upon  the  note. 

Filed  October  4,  1886. 

Appeal  from  the  district  court  of  Minnehaha  county. 
The  facts  are  stated  in  the  opinion. 

B.  F.  Kountz,    E.  J.  MacBride  and   Bayce^  Noyes  &  Bcxyce,  for 
plaintiff  and  appellant. 

The  plaintiff  had  unquestioned  power,  under  the  laws  of 
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Wisconsin,  to  discount  promissory  notes.     Laws  of  Wis.,  1852, 
Chap.  479,  ( Abs.  p.  13. ) 

**To  discount  includes  to  buy,  for  discounting  is  at  most, 
but  another  term  for  buying  at  a  discount."  Tracy  v.  Talmage, 
18  Barb.  456. 

The  purchase  of  a  promissory  note  in  the  manner  disclosed 
by  the  evidence  in  this  case  is  a  discount  and  not  ultra  vires  of 
the  plaintiff  corporation.  Atlantic  State  Bank  v.  Savery,  82 
N.  Y.  291;  Pape  v.  Capitol  Bank,  20  Kan.  457;  Pleckner  v.  U. 
S.  Bank,  8  Wheat.  349;  Tracy  v.  Talmage,  18  Barb.  456;  Na- 
tional Bank  of  Gloversville  v.  Johnson,  104  U.  S.  279;  Niagara 
County  Bank  V.  Baker,  15  Ohiq  St.  68;  Bouvier's  Law  Diet 
''Discount;"  BurrilVs  Law  Diet.  ''Discount;''  Streeter  v.  First 
National  Bank,  24  N.  W.  Rep.  915;  Merchants  Bank  v.  Foster, 
44  Barb.  456;  People  v.  Metropolitan  Bank,  7  How.  Pr.  144; 
Bank  of  U.  S.  v.  Waggoner,  9  Peters  378, 18  Hun.  41;  National 
Bank  v.  Johnson,  104  U.  S.  579;  Niagara  Co.  Bank  v.  Baker, 
15  Ohio  St.  85;  Pape  v.  Cap.  Nat.  Bank,  20  Kan.  440. 

Even  admitting  that  the  transaction  as  disclosed  by  the  ev- 
idence was  a  purchase  of  the  note  in  suit,  and  even  admitting 
that  the  transaction  was  on  that  account  \Mtra  vires  of  the  plain- 
tiff corporation,  it  is  not  a  defense  of  which  this  defendant  can 
avail  himself;  but  can  only  be  raised  by  the  stockholers  or  the 
government  under  whicli  the  corporation  exists.  Atlantic  State 
Bank  v.  Savery,  82  N.  Y.  5^91;  Gold  Mining  Co.  v.  National 
Bank,  96  U.  S.  640;  The  Rider  Life  Raft  Co.  v.  Roach,  97  N.  Y. 
379;  National  Bank  v.  Whitney,  103  U.  S.  99;  National  Bank  v. 
Mathews,  96  U.  S.  621;  Rutland  &  Burlington  R.  R.  Co.  v. 
Proctor,  29  Vt.  93;  Sturgis  v.  Knapp,  31  Vt.  2,  62;  Merchants 
National  Bank  v.  Hanson,  21  N.  W.  Rep.  849;  Streeter  v.  First 
National  Bank,  4  N.  W.  Rep.  915  (Iowa);  First  National  Bank 
v.  Elmore,  3  N.  W.  Rep.  547  (Iowa);  The  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62;  Silver  Lake  Bank  v.  North,  4  John.  Ch. 
370;  Ohio  &  Miss.  Ry.  Co.  v.  McCarthy,  96  U.  S.  258;  Farnam 
V.  Del.  &  Hud.  Canal  Co.  61  Pa.  St.  265;  Bought  v.  Cook  Co. 
Land  Co.  73  111.  23,  (same  case  24  Am.  Rep.  230);  Whitney 
Mining  Co.    v.    Baker,    3  Nov.  239;  Hitchcock  v.  Galveston,  96 
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U.  S.  351;  Matoma  W.  &  M.  C.  v.  Clarkin.  14  Cal.  544;  German- 
towD  Farmers  Mut.  Ins.  Co.  v.  Dhein,  43  Wis.  420;  Rock  River 
BaDk  V.  Sherwood,  10  Wis.  230;  National  Pemberton  Bank  v. 
Porter,  125  Ma§s.  334;  Chester  Glass  Co.  v.  Dewey,  16  Mas.s. 
94;  Little  v.  O'Brian,  9  Mass.  423;  Oneida  Bank  v.  Ontario 
Bank,  21  N.  Y.  490;  Bissell  v.  M.  S.  &  M.  R.  R.  Co.  22  N.  Y. 
262;  Parish  v.  Wheeler.  22  N.  Y.  494;  Buffett  v.  Troy  &  B.  R. 
R.  Co,  40  N.  Y.  168.  Kurd  v.  Green.  17  Hun.  334;  Bly  v.  Sec- 
ond National  Bank,  79  Pa.  St.  453;  Grant  v.  Henry  Clay  Coal 
Co.  80  Pa.  St.  208;  Bank  v.  Hammond,  1  Rich.  Law  281;  First 
National  Bank  v.  Gillian  72  Mo. ;  same  case  20  Am.  L.  Reg. 
419;  Franklin  Ave.  Germaine  Saving  Institution  v.  Roscoe 
Board  of  Education,  75  Mo.  40S,  to  the  same  effect  76  Mo,; 
New  York  Mut.  Life  Ins.  Co.  v.  Wilcox.  8  Biss.  C.  Ct.  203; 
Bank  v.  Poitaiant.  3  Randolph  141;  Bairowv.  N.  &  C.  T.  Co., 
9  Humph.  304;  Chambers  v.  St.  Louis.  29  Mo.  576;  Haywardv. 
Davidson.  41  Md.  212;  Stewart  v.  National  Bank.  2  Abb.  (N. 
S. )  424;  to  the  same  effect  Gold  Mining  Co.  v.  National  Bank. 
96  U.  S.  640;  The  Rider  Life  Raft  Co.  v.  Roach,  97  N.  Y.  379; 
The  Rutland  &  Burlington  Railroad  Co.  v.  Proctor  e£  ai. ,  29 
Vt.  93;  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94.  same  case  8 
Am.  D.  128;  National  Bank  v.  Mathews,  98  U.  S.  621;  Whitney 
Arms  Co.  v.  Barlow,  63  N.  Y.  62. 

Defense  of  ultra  vires  must  be  specially  pleaded.  Pulton 
Fire  Ins.  Co.  v.  Baldwin,  37  N.  Y.  648;  Bank  of  Utica  v.  Wells, 
53  How.  Pr.  242;  Atlantic  Bank  v.  Savery.  82  N.  Y.  291;  Far- 
mers and  Millers  Bank  v.  Detroit  &  Mil.  R.  R.  Co.,  17  Wis.  372. 

Keith  d  Young,  for  .respondents. 

The  purchase  by  the  bank  of  the  note  of  J.  L.  Gates  is  void 
for  want  of  power  in  the  bank  to  make  it.  As  such  corporation 
it  has  not  the  power  to  become  the  purchaser  of  the  paper.  It 
may  make  a  loan  upon  the  paper,  but  cannot  buy  it.  Talmage 
v.  Pell,  7  N.  Y.  32H;  Farmers  &  Mf^chanica  Bank  v.  Baldwin. 
23  Minn,  198;  23  Am.  Rep.  683;  Niagara  Co.  Bank  v.  Baker.  15 
Ohio  St,  Rep.  69;  Dunkle  v.  Remick.  6  Ohio  St.  Rep.  534. 

The  term  discount  when  used  in  connection  with  banking 
business  means  the  loaning  of  money  on  notes  and  bills  and 
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taking  the  interest  in  advance.  When  not  applied  to  banking 
business  it  may  include  the  term  purchase.  Cases  cited  supra; 
McLean  v.  Lafayette  Bank,  3  McLean  597;  Fleckner  v.  Bank 
U.  S.,  8  Wheat.  338;  Philadelphia  Loan  Co.  v.  Towner,  13 
Conn.  259;  Bouvier's  Law  Dictionary,  title  discount. 

The  attempted  purchase  of  the  note  in  question,  by  plaintiff, 
was  a  fraud  upon  the  statute  and  therefore  void.  Bank  of  U. 
S.  V.  Owen,  2  Peters  538;  Bank  of  Augusta  v.  Earle,  13  Peters 
587;  Fowler  v.  Scully,  72  Pa.  St.  456;  Downing  v.  Mt.  Wash- 
ington Road  Co.  42  N.  H.  295;  Smith  v.  Alabama  L.  Ins.  &  T. 
Co.  4  Ala.  558;  City  of  Montgomery  v.  M.  &  W.  PL  Rd.  Co.  31 
Ala.  76;  McPherson  v.  Foster,  43  Iowa  48;  Penn.  Del,,  etc.,  Co. 
V.  Dandridge,  8  Gil.  &  J.  (Md. )  248;  Morris  &  Essex  R.  R.  Co. 
V.  Sussex  R.  R.  Co.  20  N.  J.  Eq.  542. 

Contracts  of  corporations,  which  they  have  no  power  to 
make,  are  void,  and  courts  will  not  allow  them  to  maintain  an 
action,  or  aid  them  in  the  enforcement  of  any  claim,  based  upon 
such  contract.  McPherson  v.  Foster,  43  Iowa  48;  Rochester 
Ins.  Co.  V.  Martin,  13  Minn.  59;  Miners'  Ditch  Co.  v.  Zeller- 
bach,  37  Cal.  543;  Philadelphia  Loan  Co.  v.  Towner,  13  Conn. 
249;  Hood  v.  N.  Y.  &  N.  H.  R.  R.  C'>.  22  Conn.  1;  Talmadge  v. 
Pell,  7  N.  Y.  328;  Farmers  Bank,  etc.,  v.  Harrison,  57  Mo.  503; 
Pierce  v.  Madison,  etc.,  R.  R.  Co.,  21  How.  441;  Morris  &  Es- 
sex R.  R.  Co.  V.  Sussex  R.  R.  Co.,  20  N.  J.  Eq.  542;  Wheeler 
V.  Essex  Pub.  Road  Board,  32  N.  J.  L.  291;  Pene.,  Del.,  etc., 
Co.  V.  Dandridge,  8  Gill  &  J.  (Md.)  248;  Pres.,  etc.,  of  Md. 
Hospital  V.  Foreman,  29  Md.  524;  The  City  of  Memphis  v.  Gay- 
oso  Gas  Co.,  9  Heisk  (Tenn.)  543;  Bank  of  Chillicothe  v. 
Swayne,  8  Ohio  257;  Orr  v.  Lacey,  2  Doug.  (Mich.)  230;  Down- 
ing V.  Mt.  Washington  Road  Co.,  42  N.  H.  230;  Smith  v.  Ala. 
L.  Ins.  Co.,  4  Ala.  558;  City  Counsel  of  Montgomery  v.  M.  & 
W.  PI.    Rd.    Co.,  31  Ala.  76;  Tracy  v.  Talmadge,  14  N.  Y.  162. 

The  defendant  has  the  right  to  avail  himself  of  this  defense 
and  prevent  a  recovery.  Fowler  v.  Scully,  72  Penn.  456;  Tal- 
madge v.Pell,  7  N.  Y.  328;  Niagara  County  Bank  v.  Baker,  15 
Ohio  St.  69;  Farmers  &  Mechanic  Bank  v.  Baldwin,  23  Minn. 
198;  Penn.,  Del.,  etc.,  Co.  v.  Dandridge,  8  Gill  &  J.  (Md.)  248; 
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Pres.,  etc.,  of  Md.  Hospital  v.  Foreman,  29  Md.  524;  City 
Counsel  of  Montgomery  v.  M.  &  W.  PI.  Rd.  Co.  31  Ala.  76; 
Thomas  v.  Brady,  10  Barr,  170;  Scott  v.  Duffy,  2  Harris,  20; 
Evans  v.  Drew,  12  Harris,  65. 

W.  E.  Church,  J.  The  plaintiff  is  a  banking  corporation, 
organized  under  the  general  laws  of  the  state  of  Wisconsin,  and 
transacting  its  business  within  that  state.  This  action  was 
brought  to  recover  the  amount  due  upon  a  promissory  note 
dated  January  1,  1884,  giving  by  the  firm  of  which  the  defend- 
ant is  the  surviving  partner  to  one  J.  L.  Gates,  for  13,000,  pay- 
able July  1,  1884,  with  interest  at  8  per  cent.,  and  by  said  Gates 
transferred  to  the  plaintiff  January  31,  1884. 

The  complaint  states  that  Gates  **sold  and  delivered"  the 
note  to  plaintiff.  The  testimony  of  Joseph  Mooley,  plaintiff's 
cashier,  so  far  as  material  to  the  present  inquiry,  is:  *'I  pur- 
chased the  note  in  question  of  J.  L.  Gates  on  the  31st  day 
of  January,  1884.     I  gave  him  three  thousand  and  ten  dollars. 

*  *  *  Our  bank  has  a  board  of  directors,  and  a  president  and 
cashier.  The  board  of  directors  have  nothing  to  do  with  refer- 
ence to  discounting  notes  for  the  bank.     I  generally  do  that    * 

*  *  I  placed  the  money  to  his  (Gates')  credit  in  the  bank.'' 
The  note  appears  to  have  been  regularly  endorsed  by  Gates. 

At  the  close  of  plaintiff's  evidence,  the  court,  on  motion  of 
defendant's  counsel,  directed  a  verdict  for  the  defendant,  upon 
the  ground  that  the  plaintiff,  being  a  banking  corporation,  in- 
corporated under  the  laws  of  Wisconsin,  had  no  authority  to 
purchase  this  note,  and  that  the  purchase,  hemg  ultra  vires,  and 
therefore  void,  the  plaintiff  acquired  no  title  to  the  note,  is  not 
the  real  party  in  interest,  and  therefore  cannot  maintain  anj'' 
action  upon  the  note. 

Prom  the  judgment  entered  upon  said  verdict,  and  the  or- 
der refusing  a  new  trial,  this  appeal  is  taken,  and  the  sole  ques- 
tion presented  for  our  consideration  is  whether  this  direction  of 
the  trial  court  was  the  proper  one. 

The  statute  of  Wisconsin,  which  is  relied  upon  to  sustain 
the  judgment,  provides  that  **such  association  shall  have  power 
to  carry  on  the  business  of  banking  by  discounting  bills,  notes 
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and  other  evidences  of  debt;  by  receiving  deposits;  by  buying 
and  selling  gold  and  silver  bullion,  foreign  coin,  and  foreign 
and  inland  bills  of  exchange;  by  loaning  money  on  real  and 
personal  securities;  and  by  exercising  such  incidental  powers 
as  may  be  necessary  to  carry  on  such  business." 

The  contention  of  the  respondent's  counsel  is  that  the  bank 
never  acquired  any  title  to  the  note,  because — First,  the  power 
of  banking  corporations  under  this  act,  in  the  acquisition  of 
title  tu  promissory  notes,  is  limited  to  "discounts,"  as  he  de- 
fines that  term,  to-wit,  the  loaning  of  money  on  notes  and  bills, 
and  taking  the  interest  in  advance,  and  does  not  extend  to  the 
buying  or  purchasing  of  notes;  and,  second,  the  transaction 
in  question  was  a  purchase,  as  distinguished  from  a  discount. 

At  the  outset,  it  must  be  observed  that  there  is  certainly 
nothing  inherently  illegal,  either  in  the  original  contract  between 
the  defendant  and  Gates,  i.  e.,  the  promissory  note,  nor  in  the 
transfer  thereof  to,  and  its  acquisition  by,  the  plaintiff.  Such 
transactions  are  among  the  most  ordinary  and  important  oper- 
ations of  banks.  And,  again,  were  this  particular  transaction 
conceded  to  have  been  a  discount,  it  would  hardly  be  denied 
that  plaintiff  would  have  acquired  title  to  the  note,  and  could 
have  maintained  an  action  upon  it,  even  although  it  were  held 
only  as  security  for  a  loan.  Stripped  of  all  unnecessary  dress, 
the  proposition  is  that,  although  the  plaintiff  had  an  undoubted 
right  to  acquire  title  to  this  note,  yet,  unless  the  transaction 
be  such  as  can  technically  be  termed  a  **discount"  within 
respondent's  definition  of  that  term,  it  was  absolutely  void,  no 
title  passed  to  the  bank,  and  no  action  can  be  maintained 
upon  it. 

It  may  be  remarked  that  to  the  payee  Gates  the  commercial 
result  is  the  same  in  either  case.  He  gets  so  much  money 
placed  to  his  credit.  So,  also,  in  either  case,  the  bank  pays  so 
mu'^h  money  out  of  its  funds.  Upon  its  face,  ex  cequo  et  bono, 
the  i^roposition  has  not  much  to  commend  it. 

A  considerable  portion  of  the  argument  of  the  respondent's 
counsel  is  based  upon  the  supposed  illegality  of  the  transaction; 
but  there  is   a  clear    distinction    between    those  transactions 
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which  are  illegal,  either  because  expressly  prohibited,  or  be- 
cause contrary  to  the  general  policy  of  the  law,  and  those 
■which  are  merely  ult7'a  vires,  i.  e.  beyond  the  powers  conferred. 
In  the  former  class  of  cases,  it  may  often  well  be  urged  that 
courts  of  justice  will  not  lend  their  aid  to  a  violation  of  the  law 
although  even  here  the  rule  has  been  greatly  relaxed.  DeWolf 
V.  Johnson.  10  Wheat.  367;  Gold  Mining  Co.  v.  Natinal  Banlc, 
96  U.  S.  040;  National  Bank  v.  Mathews,  98  U.  S.  621;  Gates  v. 
National  Bank,  100  U,  S.  250.  In  the  latter  class  no  such  rea- 
son exists,  and  the  rule  may  be  regarded  as  a  sound  one  which 
declares  that  the  plea  of  ultra  vhrs  shall  not  prevail  when  it 
would  defeat  the  ends  of  justice,  or  work  a  legal  wrong.  Rail- 
way Co.  V.  McCarthy.  96  U.  S.  258. 

The  principal  cases  ujMjn  which  respondent  relies  are 
Farmers  &  Mechanics  Bank  v,  Baldwin.  23  Minn.  198;  Niagara 
Co.  Bank  v.  Baker,  15  Ohio  St.  69. 

The  proposition  contended  for  is  stated  in  its  broadest 
form  in  the  first  of  these  cases,  which  was  a  suit  by  a  bank 
upon  a  note  purchased  by  it.  In  concluding  its  discussion  of  the 
case  the  court  said:  "Havingno  corporate  capacity  to  make  the 
contract  of  purchase,  the  plaintiff  never  acquired  any  title  to 
the  note  in  suit,  and  the  attempted  a<-'ti  of  purchase  was  strictly 
uUra  riren,  and  conferred  no  rights  whatever."  An  examina- 
tion of  the  case,  however,  discloses  the  fact,  which  we  do  not 
rememijer  to  have  been  brought  to  our  attention  on  the  argu- 
ment, that  it  differs  from  the  case  at  bar  in  the  very  particular 
upon  which  the  decision  of  the  court  turned.  In  the  Minnesota 
case  the  note  was  made  by  Judd  to  the  order  of  Baldwin;  in- 
dorsed by  Baldwin  for  Judd's  accommodation;  transferred  by 
Judd  to  Patterson;  and  by  Patterson  ti-ansferred  to  the  bank, 
without  his  own  endorsement,  the  bank  paying  him  the  face  of 
the  note,  less  15  per  cent.,  the  legal  rate  being  12  per  cent. 
The  plaintiff,  to  avoid  the  effect  of  the  usury,  claimed  that 
it  had  purchased  the  note.  The  defendant,  who  wa.s  the  ac- 
commodation indorser,  claimed  tnat  the  bank  had  discounted 
the  note  by  loaning  Judd  money  thereon  at  a  usurious  rate. 
The  court  below  instructed  tlie  jury  that  plaintiff  had  no  power 
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to  buy  the  note,  or  to  become  the  owner  thereof,  except  by  dis- 
counting it,  and  that  it  had  no  power  to  discount  it  at  a  rate  ex- 
ceeding 12  per  cent.,  and  that,  if  the  plaintiff  discounted  the 
note  at  a  greater  rate,  they  must  find  for  defendant,  which 
they  did.  Upon  appeal,  after  stating  that  '*it  is  conceded  that 
plaintiffs  only  title  to  the  note  in  question  rests  upon  its  abso- 
lute purchase  as  a  chose  in  action  from  one  Patterson,  the  then 
owner,  for  a  specific  sum  agreed  upon  and  paid  at  the  time  of 
the  purchase,"  the  court  proceeds  to  examine  their  statute, 
(similar  to  the  Wisconsin  statute)  and  concludes  that  it  confers 
no  right  to  purchase  notes,  but  only  to  discount  them;  and 
thereupon  remarks  as  follows:  * 'Discounting  a  note  and  buying 
it  are  not  identical  in  meaning;  the  latter  expression  being  used 
to  denote  the  transaction  when  the  seller  does  not  endorse  the 
note,  and  is  not  accountable  for  it.  (1  Bouv.  Ljiw  Diet,  tit. 
*Discount;')  and  it  is  admitted  that  such  was  the  character  of 
the  transaction  in  this  case.'*  And,  again:  * 'Though,  as  urged 
by  plaintiff,  the  bank  acquires  a  title  to  discounted  paper,  and 
hence  may,  in  a  certain  sense,  be  said  to  have  purchased  it,  yet 
it  is  a  purchase  by  discount,  which  is  permitted,  and  does  not 
involve  the  exercise  of  a  power  of  purchase  in  any  other  way 
than  by  discount." 

I  do  not  care  to  discuss  the  Ohio  case  cited  any  further 
than  to  observe  that  the  court  labored  under  the  disadvantage 
of  being  compelled  to  decide  according  to  what  it  supposed  to  be 
the  law  of  New  York,  as  established,  not  by  any  direct  adjudi- 
cation upon  the  points,  but  by  decisions  involving  somewhat 
similar  principles;  and  even  in  that  case  the  court  says  that  '*it 
is  undeniably  clear  that  the  term  'discount, '  when  used  in  its 
general  sense  *  *  *  is  equally  applicable  to  either  loans  or  sales 
by  way  of  discount,  when  a  sum  is  counted  off  or  taken  from 
the  face  or  amount  of  the  paper  at  the  time  the  money  is  ad- 
vanced upon  it,  whether  that  sum  is  taken  for  interest  upon  a 
loan,  or  as  the  agreed  price  upon  a  sale.'* 

In  the  subsequent  case  of  Smith  v.  Exchange  Bank  of 
Pittsburg,  26  Ohio  St.  141,  which  was  an  action  against  the 
drawers  and  acceptors  of  a  bill  of  exchange  upon  the  objection 
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that  the  bank  had  no  capacity  to  acquire  title  to  the  bill  sued 
on,  the  court  says:  '•The  answer  sots  up  that  the  bank  pur- 
clpased  the  bill  of  the  holders,  the  payees.  It  does  not  state 
that  the  purchase  was  made  at  a  usurious  rate  of  discount,  but 
it  avers  that,  under  the  act  of  congress,  *  *  *  it  had  no  au- 
thority to  purchase  the  bill.  It  seems  to  be  the  idea  of 
the  counsel  making  the  objection  that  negotiable  paper, 
perfect  and  available  in  the  hands  of  the  holder,  is  not 
the  subject  of  purchase  by  a  national  bank,  at  any  rate  of  dis- 
count. This  view  we  think  entirely  erroneous.  We  see  noth- 
ing in  the  act  of  congress,  nor  in  reason,  why  a  borrower  may 
not  obtain  the  discount  by  a  bank  of  the  existing  notes  and  bills 
of  others,  of  which  he  is  the  holder,  as  well  as  of  his  own  pa- 
per, made  directly  to  the  bank," — from  which  it  would  seem 
that  so  far  as  the  court  recognized  any  distinction  at  allbetween 
discounts  and  purchases,  in  the  acquisition  by  banks  of  com- 
mercial paper,  in  the  usual  course  of  business,  that  distinction 
would  exist  only  in  respect  of  the  classes  of  paper  mentioned, 
both  of  which  might,  with  equal  propriety,  be  subject  to  such 
acquisition. 

The  case  of  Fleckner  v.  United  States  Bank,  8  Wheat.  339, 
is  very  important  in  this  connection,  and,  as  we  think,  from  the 
use  made  of  it  in  some  of  the  cases  cited,  has  been  somewhat 
misapprehended.  It  is  cited  as  sustaining  the  doctrine  con- 
tended for  by  respondent,  but  a  careful  examination  of  the  case 
will  show  that  such  was  not  the  purpose  of  the  court.  It  was 
contended  there  that,  under  the  clause  in  the  charter  of  the 
bank  which  prohibited  it  from  dealing  or  trading  in  any  except 
certain  specified  articles,  it  could  not  purchase  promissory 
notes;  and  that  the  note  in  question,  which,  after  passing 
through  several  hands,  had  finally  been  transferred  to  the 
United  States  Bank  by  the  Planters  Bank,  was  purchased  by 
the  United  States  Bank.  The  action  was  against  the  maker, 
and  the  case  presented  several  features  similar  to  the  case  at 
bar.  The  court  says:  * 'Certainly  there  is  no  pretense  to  say 
that,  if  discounting  promissory  notes  be  a  purchase  in  point  of 
law,  it  could  have  been  the  legislative  intention  to  include  such 
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an  act  in  the  prohibition.  It  is  notorious  that  banking  opera- 
tions are  always  carried  on  in  our  country  by  discounting  notes. 
*  *  *  *  But  in  what  manner  is  it  to  loan?  What  is  it  to 
discount?  Has  it  not  a  right  to  take  an  evidence  of  the  debt 
which  arises  from  the  loan?  If  it  is  to  discount,  must  there  not 
be  some  chose  in  action  or  written  evidence  of  a  debt,  payable 
at  a  future  time,  which  is  to  be  the  subject  of  the  discount? 
Nothing  can  be  clearer  than  that,  by  the  language  of  the  com- 
mercial world,  and  the  settled  practice  of  banks,  a  discount  by  a 
bank  means,  ex  vi  terminU  a  deduction  or  drawback,  made  upon 
its  advances  or  loans  of  money  upon  negotiable  paper,  or  other 
evidences  of  debt  payable  at  a  future  day,  which  are  transferred 
to  the  bank."  I  have  italicized  those  words  which  I  deem  ex- 
pressive of  the  particular  purpose  of  the  court  in  using  the 
foregoing  language.  The  court  proceeds:  * 'If,  therefore,  the 
discounting  of  a  x^romissory  note  according  to  the  usage  of 
banks  'be  a  purchase  within  the  meaning  of  the  ninth  rule  above 
stated,  (upon  which  serious  doubts  may  well  be  entertained,)  it 
is  a  purchase  by  way  of  discount,  and  permitted,  by  necessary 
inference;  from  the  last  clause  in  that  rule." 

The  last  clause  of  the  rule  referred  to  prohibited  the  bank 
from  taking  **more  than  at  the  rate  of  six  per  cent,  per  annum 
for  or  upon  its  loans  or  discounts,"  and  this  clause,  with  one 
or  two  others  which  provide  for  the  establishment  of  **offices  of 
discount  and  deposit,"  contain  the  only  suggestion,  even,  of  any 
power  conferred  upon  the  bank  by  its  charter  to  discount  or 
purchase  promissory  notes.  So,  then,  here  was  no  direct  au- 
thority to  discount,  and  an  express  jjrohibition  against  dealing 
or  trading  in  anything  except  certain  designated  articles;  yet 
the  court  upheld  the  right  to  discount  as  one  inherently  essen- 
tial to  the  usual  operations  of  a  bank,  and  maintained  the  va- 
lidity of  the  transaction  before  it,  which,  in  all  its  essential 
facts,  was  similar  to  the  one  at  bar,  as  being,  at  least,  '*a  pur- 
chase by  way  of  discount."  The  more  modern  authorities  am- 
ply sustain  this  theory  of  such  transactions.  Tracy  v.  Talmage 
18  Barb.  456;  Nash  v.  White's  Bank  of  Buffalo,  68  N.  Y.  396; 
Atlantic  Bank  v.  Savery,  82  N.  Y.  291,  citing,  with  express  ap- 
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proval,  the  language  of  the  supieme  court  in  she  ease  of  Tracy 
V.  Talmage,  that  -'to  discount  includes  1o  buy  for  discounting, 
—at  most,  is  but  another  term  for  buying  at  a  discount;"  Pope 
V.  Capital  Bank  of  Topeka,  20  Kan.  440;  National  Bank  v, 
Johnson,  104  U.  S.  271. 

I  am  clearly  of  the  opinion,  therefore,  that  the  transaction 
in  question,  by  whatever  name  it  may  have  been  designated  by 
the  parties  or  witnesses,  was  a  "discount"  within  the  usual  and 
legal  acceptation  of  the  term.  But,  if  this  were  not  so,  there 
are  other  reasons  why  the  objection  could  not  prevail.  It  will 
be  observed  that  the  objection  derives  whatever  force  it  posses- 
ses from  the  assumption  that,  because  the  bank  had  no  right 
conferred  upon  it  by  its  charter  to  purchase  notes,  therefore  no 
title  could  he  acquired  by  it  to  any  notes  by  purchase.  I  am 
unwilling  to  concede  the  correctness  of  this  proposition. 

In  the  case  of  Parish  v.  Wheeler,  22  N.  Y,  494,  a  railroad 
company  had  bought  a  steamboat,  which  it  mortgaged  as  secur- 
ity for  a  debt.  On  default,  the  mortgagee  sold  the  boat,  and 
refused  to  credit  the  proceeds,  on  the  ground  that  the  company 
had  no  right  to  purchase  steamboats.  The  court  says,  in  ref- 
erence .to  such  purchase:  "In  all  this  I  can  see  nothing  unlaw- 
ful except  the  want  of  legal  power  or  right  to  buy  the  prop- 
erty. But  it  was  actually  bought,  paid  for,  and  delivered,  and 
therefore  became  a  part  of  the  estate  and  assets  of  the  com- 
pany. The  company  could  sell  or  pledge  it  to  a  creditor,  and 
could  redeem  the  pledge  by  paying  the  debt.  In  acquiring  the 
ownership  of  such  property,  the  corporation  may  have  usurped 
a  right  not  granted  by  its  charter,  but  the  acquisition 
was  nevertheless  a  fact  which  no  legal  refinement  can  deny. 
It  was  a  fact,  too,  having  all  the  legal  relations  and  incidents  of 
ownership." 

Again,  in  Bissell  v.  Michigan  South  R.  Co.,  22  N.  Y.  262, 
the  same  court  says:  • -Corporations  have  no  right  to  violate 
their  charters,  but  they  have  capacity  to  do  so.  The  plea  of 
ultra  vires,  according  to  its  just  meaning,  imports  not  that  the 
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corporation  could  not,  and  in  fact  did  not,  make  the  unauthor- 
ized contract,  but  that  it  ought  not  to  have  made  it." 

The  highest  English  courts  have  taken  the  same  view  of 
this  question.  In  the  case  of  Ayers  v.  South  Australian  Banking 
Co.,  L.  R.  3  P.  C.  548,  a  banking  company,  whose  chyter  con- 
tained a  clause  declaring  that  it  should  not  be  lawful  for 
the  company  to  advance  money  on  the  security  of  mer- 
chandise, did  make  advances  on  the  faith  of  receiving, 
as  security,  a  preferential  lien  on  the  wool  to  be  shorn 
from  the  sheep  of  the  party  in  whose  favor  the  ad- 
vances were  made.  The  company  subsequently  brought 
trover  for  the  wool  on  the  agreement  giving  them  the 
lien,  and,  on  appeal  to  the  privy  council,  their  action  was  sus- 
tained. Upon  the  objection  that  the  transaction  was  ultra  vires 
the  court  said,  among  other  things:  * 'There  maybe,  also, 
question  whether,  under  any  circumstances,  the  effect  of  vio- 
lating such  a  provision  is  more  than  this:  that  the  crown  may 
take  advantage  of  it  as  a  forfeiture  of  the  charter;  but  the 
only  point  which  it  appears  to  their  lordships  is  necessary  to 
be  determined  in  the  present  case  is  this:  that,  whatever  effect 
such  a  clause  may  have,  it  does  not  prevent  property  passing, 
either  in  goods  or  in  lands  under  a  conveyance  or  instrument 
which,  under  the  ordinary  circumstances  of  law,  would  pass  it. 
The  only  defense  which  can  be  set  up  here  (there  is  no  plea  of 
illegality)  is  under  the  plea  of  not  possessed; — that  »;he  right  of 
property  and  the  right  of  possession  never  passed  to  the  plain- 
tiff. Their  lordships  are  of  opinion  that,  whatever  other 
effect  it  has,  it  cannot  have  the  effect  of  preventing  the  prop 
erty  passing."  See,  also.  National  Bank  v.  Mathews,  103  U.  S 
621,  and  cases  cited  on  pages  626-628. 

I  think,  therefore,  that,  in  either  aspect  of  the  transaction, 
the  title  to  the  note  in  question  passed  to  the  bank,  and  that  it 
was  the  real  party  in  interest,  and,  such  being  the  case,  I  do 
not  see  upon  what  principle  the  defendant  could  avail  himself 
of  any  supposed  want  of  authority  in  the  bank  to  purchase  this 
note,  as  a  defense  to  the  action;  that  is,  unless  the  transaction 
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was  absolutely  void,  (which  I  think  it  certainly  was  not,)  what 
right  has  the  defendant  to  question  it? 

This  precise  point  was  met  and  disposed  of  in  the  case  of 
Pleckner  v.  United  States  Bank,  supra.  The  court  says  (page 
354):  *'If,  indeed,  the  law  were  otherwise,  it  would  not  follow 
that  the  transfer  to  the  bank  of  the  present  note  would  be  void, 
so  that  the  maker  of  the  note  could  set  it  up  in  his  defense. 
The  statutes  of  usury  of  the  states,  as  well  as  of  England,  con- 
tain an  express  provision  that  usurious  contracts  shall  be  ut- 
terly void,  and,  without  such  an  enactment,  the  contract  would 
be  valid,  at  least  in  respect  to  persons  who  are  strangers  to  the 
usury.  The  taking  of  interest  by  the  bank  beyond  the  sum  au- 
thorized by  the  charter  would  doubtless  be  a  violation  of  its 
charter,  for  which  a  remedy  might  be  applied  by  the  govern- 
ment; but,  as  the  act  of  congress  does  not  declare  that  it  shall 
void  the  contract,  it  is  not  perceived  how  the  original  defend- 
ant  could  avail  himself  of  this  ground  to  defeat  a  recovery." 

Many  other  cases  might  be  cited  in  support  of  the  views 
thus  expressed,  which  I  consider  to  be  sound  and  well  settled, 
both  in  reason  and  public  policy;  but  it  is  unnecessary  to  refer 
to  them.  Some  of  those  which  I  have  cited  upon  one  proposi- 
tion will  be  found  to  embrace  the  others  also,  especially  the 
case  of  Atlantic  State  Bank  v.  Savery,  supra,  which  contains 
a  discussion  of  all  the  questions  involved  in  this  case,  although 
the  court,  in  attempting  to  distinguish  the  Minnesota  case,  has 
erroneously  assumed  that  the  decision  of  the  supreme  court 
merely  affirmed  the  instructions  of  the  lower  court;  and  it  is 
manifest  that  if  the  doctrine  of  the  New  York  case  is  good  law, 
as  I  think  it  is,  the  Minnesota  case  could  not  be  upheld  on  the 
grounds  stated  in  the  opinion  therein. 

For  all  these  reasons,  I  think  the  court  below  erred  in  direct- 
ing a  verdict  for  defendant,  and  that  the  judgment  and  order 
appealed  from  should  be  reversed,  and  a  new  trial  ordered. 
Judgment  reversed. 

Palmer,  J.,  dissenting.     Tripp,  C.  J.,  did  not  sit  in  the 
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Territory  ex  rel  Gray  v.  District  Court. 

1.    Writ  of  certiorari— not  granted  while  proceeding  pending. 

A  writ  of  certiorari  cannot  be  granted  and  a  review  had  by  this 
court  of  proceedings  had  in  the  district  court,  so  long  as  such  proceed- 
ings remain  undisposed  of,  and  not  finally  determined  in  that  court. 

Filed  October  4,  1886. 

Writ  of  certiorari  to  the  district  court  of  Sixth  judicial  dis- 
trict, and  William  H.  Francis,  Judge. 

Dodge  &  Gamp  and  Nickeua  dh  Baldwin^  for  plaintiffs. 

A  special  appearance  to  object  to  the  jurisdiction  of  the 
court,  does  not  waive  service  of  summons.  Newlove  v.  Wood- 
ward, 4  N.  W.  Rep.  237;  5  N.  W.  Rep.  1034;  Schwab  v.  Mab- 
ley,  11  N.  W.  Rep.  294. 

**The  appointment  of  receivers  in  equity  takes  the  place  of 
attachment  proceedings  at  law."  Todd  v.  Lee  et  al.  15  Wis. 
365. 

An  order  appointing  a  receiver,  where  no  action  is  pending, 
is  absolutely  void.     Jones  v.  Shall,  8  N.  W.  Rep.  68. 

Merchants  and  Manufacturers  Bank  v.  Kent,  5  N.  W.  Rep. 
627;  Maynard  v.  Railey,  2  Nev.  313;  Curtis  v.  Leavitt,  1  Abb. 
Pr.  274;  10  How.  Pr.  481;  Fellows  v.  Herman;  13  Abb.  Pr. 
(U.  S. )  1;  High  on  Receivers,  Sec.  23;  Cattens  troth  v.  As  tor 
Bank,  2  Duer  632;  McArtey  v.  Peake,  9  Abb.  164;  Case  of 
French  Bank,  53  Cal.  533. 

Where  suit  is  instituted  in  a  court  without  jurisdiction  and 
the  court  is  afterward  invested  with  jurisdiction  in  the  case, 
this  subsequent  investure  does  not  cure  the  prior  defect,  since, 
without  jurisdiction,  all  acts  are  not  voidable  but  void  abso- 
lutely.    Mora  V.  Kusac,  12  La.  754. 

Certiorari  is  the  proper  remedy  in  such  cases,  the  matter 
not  being  reviewable  on  appeal.  Commonwealth  v.  Blue  Hill 
Turnpike,  5  Mass.  420;  Hawthorne  v.  McGuire,  1  Harr.  (Del.) 
530;  State  v.  Thompson,  2  N.  H.  237;  Starr  v.  Trustees  of 
Rochester,  6  Wend.  564;  Cowen's  Case,  1  Overt.  311;  State  v. 
Pownall,  10  Me.  24;  State  v.  Huntin^n.  1  Treadw.  (S.  C.)  325. 
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Certiorari  is  the  proper  remedy  to  remove  a  cause  for  re- 
view before  judgment,  as  the  remedy  by  writ  of  error  is  after 
judgment.  Commonwealth  v.  Simpson,  2  Grant  (Penn. )  Cas. 
438. 

Certiorari  is  the  proper  remedy  where  no  notice  has  been 
given  to  parties  before  adjudicating  on  their  rights.  Commis- 
sioner V.  Clew,  15  John.  537;  Commonwealth  v.  Chase,  2  Mass. 
170;  Commonwealth  v.  Cambridge,  4  Mass.  627;  State  v.  Bar- 
ing, 8  Me.  137. 

Certiorari  will  lie  in  summary  proceedings,  in  all  cases 
where  a  court  acts  in  a  summary  manner  extra  judicially,  or  in 
a.new  course  different  from  that  authorized  by  law.  Tierney  v. 
Dodge,  9  Minn.  166;  Ackerraann  v.  Taylor,  8  N.  J.  L.  268; 
Commonwealth  v.  Ellis,  11  Mass.  466;  Bathbridge,  etc.  Co.  v. 
Magoun,  8  Me.  293;  Milwaukee  Iron  Co.  v.  Schubel,  29  Wis. 
444;  Sec.  685  Code  Civil  Procedure. 

The  appeal  court  acquires  only  such  jurisdiction  with  re- 
spect to  the  matters  sought  to  be  reviewed  as  the  inferior  court 
has  in  the  first  instance.  Wells  on  Jurisdiction  of  Courts, 
Sec.  65;  Cooban  v.  Bryant,  36  Wis.  605;  Felk  v.  Pelk,  19  Wis. 
208. 

S,  L,  Claspell  and  White  dh  Heimtt,  for  defendant. 

The  writ  of  certiorari  was  improperly  granted  in  the  name 
of  the  territory.  People  ex  rel  v.  County  Judge,  40  Cal.  479; 
High  ex.  Legal  Remedies,  Sec.  430;  State  v.  Commissioners, 
11  Kan.  66;  Hagerty  v.  Arnold,  13  Kan.  367;  State  v.  Faulkner, 
29  Kan.  541;  Code  Civil  Procedure.  Chap.  34,  Sec.  683,  713; 
U.  P.  R.  R.  Co.  V.  Hall,  91  U.  S.  355. 

'  The  question  of  jurisdiction  in  this  proceeding  has  been 
prematurely  brought  before  this  court.  Le  Roux  v.  Bay  Cir- 
cuit Judge,  8  N.  W.  100;  Wilson  v.  Supervisors,  3  Cal.  386. 

The  supreme  court  will  not  issue  a  writ  to  remove  into  that 
court  proceedings  pending  or  undetermined  before  an  inferior 
court  or  tribunal.  Grinager  v.  Supervisors,  22  N.  W.  174; 
Lynde  v.  Noble,  20  Johns.  80;  Devlin  v.  Plate,  20  How.  Pr.  167; 
Haines  v.  Backus,  4  Wend.  213;  People  v.  Peabody,  26  Barb. 
437. 
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We  claim  the  action  was  pending,  according  to  usages  of 
courts  of  equity,  from  the  time  of  filing  a  complaint,  and  under 
the  statute  from  the  allowance  of  the  provisional  remedy,  Code 
of  C.  P.  Sec.  108,  a  receiver  may  be  appointed  in  an  extreme 
case  without  service  of  summons  or  notice  of  application.  Gib- 
son V.  Martin,  8  Paige,  481;  Verplanck  v.  Mercantile  Ins.  Co., 
2  Paige,  438;  High  on  Receivers,  Sec.  117. 

A  court  can  acquire  a  limited  jurisdiction  in  an  action  by 
the  allowance  of  a  provisional  remedy.  Waldron  v.  C.  &  N. 
W.  R.  R.  Co.,  1  Dak.  363;  Code  C.  P.,  Sec.  108;  Matter  of  Fort 
Plain  V.  Plank  Road  Co.,  3  Code  R,  148;  Moore  v.  Thayer,  6 
How.  (S.  C.)  47,  10  Barb.  258. 

Jurisdiction  is  acquired  from  the  time  pf  the  allowance  of 
the  provisional  remedy.  Treadwell  v.  Lawlor,  15  How.  8;  Burk- 
hardt  v.  Sandford,  7  How.  829;  13  Barb.  412;  37  How.  119; 
36  How.  540;  Sec.  219  Code  C.  C.  P.,  Par.  6. 

Receivers  may  be  appointed  in  cases  where  they  have  here- 
tofore been  appointed  by  the  usages  of  courts  of  equity. 

W.  E.  Church,  J.  On  the  ninth  day  of  April,  1886,  one 
of  the  attorneys  for  the  relators  appeared  before  the  chief  jus- 
tice with  an  affidavit  made  by  the  relator  Robert  H.  Gray, 
April  6,  1886,  stating  substantially  that  the  relators  were  part- 
ners doing  business  under  the  name  of  the  **Mouse  River  Cat- 
tle Company;"  that  on  or  about  March  20th  said  William  H. 
Francis,  as  such  judge,  made  an  order  appointing  one  Jesse 
A.  Prye  a  receiver  of  all  the  property,  assets,  and  effects  of 
said  copartnership."  a  copy  of  which  order  was  annexed  to  the 
affidavit;  that,  as  affiant  was  informed  and  believed,  said  order 
was  made  '*upon  the  presentation  of  a  complaint  and  affidavits 
purporting  to  have  been  commenced  and  to  be  then  pending  in 
said  district  court,  wherein  one  Casseus  M.  Carr,  James  R. 
Winslow,  and  Samuel  L.  Glaspell  were  named  as  plaintiffs, 
and  the  relators  and  one  Edwin  A.  Rowley  and  one  Albert  Her- 
mance  were  named  as  defendants,  copies  of  which  complaint 
and  affidavits  were  also  annexed  to  the  relator's  affidavit;  that 
at  the  time  of  making  such  order  no  summons  had  been  served 
upon  the  persons  named  as  defendants  in   said  complaint,  nor 
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on  any  one  of  them,  in  any  action  in  said  district  court  wherein 
the  persons  named  as  plaintiffs  in  said  complaint,  or  any 
of  them,  were  plaintiffs,  **and  that  no  summons  in  any  such 
action  has  ever  been  served  on  any  one  of  these  relators,  or 
upon  said  Rowley,  or  said  Hermance;"  that  the  relators  had  no 
notice  or  knowledge  of  the  execution  of  such  order  for  about  10 
days  after  the  execution  thereof,  and  that  at  once,  upon  learn- 
ing of  the  execution  thereof,  they  employed  counsel,  who,  on 
March  31,  1886,  moved  said  court  at  chambers^  at  the  city  of 
Bismarck,  to  dismiss  said  order;  that  said  attorneys  appeared 
specially  for  the  purpose  of  such  motion,  and  the  same  was 
based  upon  affidavits  setting  forth  the  facts  hereinbefore  stated; 
that  thereupon  the  said  court  made  an  order  requiring  the  per- 
sons named  as  plaintiffs  in  said  complaint  to  show  cause  at  -% 
Jamestown,  on  April  3d,  why  said  order  should  not  be  dis- 
missed; that  on  said  third  day  of  April  the  relators  appeared 
by  their  attorneys  specially,  and  moved  the  court  to  dismiss 
the  order  of  March  20th,  for  the  reason  that  the  same  was*  in 
excess  of  jurisdiction;  and  the  court  overruled  the  motion. 
Other  allegations  follow  respecting  the  character  of  the  prop- 
erty affected  by  the  order,  and  the  supposed  effect  of  the  re- 
ceivership. Subjoined  to  the  affidavit  is  one  made  by  two  of 
the  attorneys  for  the  relators,  stating,  each  for  himself,  that 
he  knows  the  contents  of  ''the  foregoing  affidavit,  and  that  the 
same  is  true  1o  the  best  of  his  knowledge,  information,  and  be- 
lief." 

Upon  these  affidavits  the  chief  justice  and  Associate  Jus- 
tice McCoNNELL  (to  whom  the  same  was  aftewards  presented) 
granted,  without  notice  to  the  other  parties  interested,  a  writ 
of  certiorari  addressed  to  the  district  court  of  the  Sixth  judicial 
district,  and  to  Hon.  William  H.  Francis,  judge  thereof, 
which,  after  reciting  several  of  the  allegations  of  the  affidavits, 
commands  the  defendants  to  certify  to  the  supreme  court  '  *a 
transcript  of  the  record  and  proceedings  in  the  action  aforesaid, 
with  all  things  touching  the  same,  as  fully, "  etc. ;  and  in  the 
meantime  staying  further  proceedings  under  said  order. 

Among  other  recitals  in  said  writ  is  the  following,  which 
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it  is  especially  importaot  to  notice,  viz.:  ' 
have  repeatedly  applied  to  said  court,  throu 
Dodge  &  Camp  and  Nickeus  &  Baldwin,  ap] 
for  the  dismissal  of  said  order  and  receive 
which  application  has  ib  every  instance  bei 
court. "  The  only  foundation  for  this  recita 
by  the  affidavits  on  which  the  writ  is  based, 
that  on  the  return-day  of  the  order  to  show 
"the  relators  appeared,  by  their  attorneys  s; 
the  court  to  dismiss  said  order  made  on  the 
March,  for  the  reason  that  the  same  was  in 
tion,  and  the  court  overruled  said  motion." 

We  notice  right  here  two  circumstances 
been  called  to  the  att«ntion  of  the  justices  wl 
would  probably  have  led  to  its  refusal,  tow 
affidavit  does  not  disclose  what  was  done  by 
upon  the  order  to  show  cause;  second,  that, 
leged  by  the  affidavit  that  "the  court  over: 
i.  e.,  the  motion  to  dismiss  the  order  of  Mar 
any  order  overruling  that  motion,  or  any  mi 
the  petition  for  the  writ.  A  truthful  ans 
concerning  these  significant  omissions  wo 
the  very  important  fact  that  no  final  dU 
been  made  by  the  court,  either  of  the  ordei 
the  apparently  superfluous  motion  to  dismi 
having  even  been  argued. 

The  writ  was  duly  served,  and  a  return 
justice  presiding  in  the  Sixth  judicial  distrU 
length  all  the  proceedings  had  before  him  : 
appending  copies  of  all  the  papers.  We  s 
such  matters  as  seem  to  us  sufficient  to  disp< 

The  first  paper  which  we  notice  is  a  cop 
show  cause,  procured  by  the  attorneys  for  tl 
thirty-fir.st  day  of  March,  1886.  This  order 
tion  in  which  the  receiver  was  appointed,  is 

"Upon  reading  and  filing  the  motion  o 
and  the  afiidavits  and  exhibits  hereunto  ann 
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papers  and  proceedings  already  had  herein,  it  is  ordered — FirsU 
that  the  plaintiffs  forthwith  serve  upon  the  said  attorneys,  Dodge 
&  Camp,  at  their  office,  in  the  city  of  Jamestown,  Dakota,  true 
and  correct  copies  of  the  summons  and  complaint  and  of  the  or- 
der appointing  a  receiver,  and  all  other  papers  in  this  case;  sec- 
ond, that  on  the^third  day  after  service,  including  the  day  of  such 
service,  at  the  hour  of  two  o'clock  in  the  afternoon  of  said  day, 
the  said  plaintiffs  show  cause  before  the  judge  of  said  court  at 
chambers,  in  the  city  of  Jamestown,  Dakota,  why  the  order 
heretofore  granted  appointing  a  receiver  in  this  case  should 
not  be  vacated  and  set  aside. 

•*Dated  at  chambers,  Bismarck,  Dakota,  March  31,  A.  D. 
1886.  William  H.  Francis,  Judge. 

This  order  was  sei'ved  upon  the  attorney  for  the  plaintiffs 
in  that  case  on  the  following  day,  April  1,  1886. 

It  will  be  observed  that  here  is  no  *'special''  appearance  of 
the  attorneys  for  the  relators,  but  a  general  order  to  show  cause, 
granted  on  their  motion,  the  very  terms  of  which  contemplate 
a  hearing  by  the  judge  upon  the  merits,  though  not,  of  course, 
excluding  the  question  of  jurisdiction  to  make  the  order  com- 
plained of.  The  return  to  the  writ  states  that  on  the  return- 
day  of  this  order  the  attorneys  for  the  relators  appeared,  and 
stated  that  the  terms  of  the  first  clause  of  the  order  had  not 
been  complied  with,  for  the  reason  that,  while  the  other  papers 
had  been  served,  they  had  failed  to  serve  the  summons;  where- 
upon the  court  directed  the  attorney  for  the  plaintiffs  to  serve  re- 
lators' attorneys  wjth  a  true  copy  of  the  summons,  which  was 
at  once  done,  the  original  being  then  in  the  hands  of  the  sheriff. 

It  is  proper  to  remark  here  that  a  summons  in  said  action, 
or  what  was  intended  as  such,  was  placed  in  the  hands  of  the 
sheriff,  March  26,  1866,  and  served  by  him  on  Robert  H.  Gray, 
one  of  the  relators;  but,  it  being  subsequently  ascertained  that 
this  was  defective  by  reason  of  an  inadvertent  omission  of  the 
attorneys  to  sign  the  same,  a  second  summons  was  issued  April 
2d,  and  placed  in  the  hands  of  the  sheriff  April  3d,  but,  for 
some  unexplained  reason,  not  served  by  him  until  April  7th 
on  which  date  it  was  served  on  Robert  H.  Gray  personally. 
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ring  now  to  the  proceeding  upon  April  3d,  the  return 
ows  that  the  argument  of  the  order  to  show  cause 
»ken  up;  that  the  first  question  raised  was  as  to  the 
Q  of  the  court  to  make  the  order  complained  of;  that, 
^residing  judge  intimating  that  he  should  hold  that 
quired  jurisdiction,  the  attorneys  for  the  relators 
■e  to  appear  specially,  and  file  a  motion  to  set  aside 
appointing  a  receiver.  Leave  to  file  the  motion  was 
nd  it  was  filed,  and  no  argumenthas  ever  been  had  upon 
s  the  first  intimation  which  the  record  affords  of  any 
pearance.  The  attorneys  for  the  relators  then  began 
uj)On  the  merits  of  the  appointment,  and  entered 
*eading  of  affidavits;  but.  some  question  arising  upon 
on  that  these  affidavits  had  not  been  served  on  the 
ide,  the  argument  proceeded  no  further.  The  return 
ites  that,  at  this  point,  the  attorneys  for  the  re- 
>ed  that  the  plaintif  s  had  already  attached  in  the 
le  (4,000  in  bank,  and  that  they  would  furnish  an  am- 
or such  additional  sum  as  the  court  might  require  if 
(vould  accept  such  bond  and  discharge  the  receiver, 
osition  the  justice,  against  the  objection  of  the  plaiu- 
neys,  intimated  his  willingness  to  accept,  and  then 
directed  the  receiver  to  proceed  to  take  an  inventory 
perty  for  the  information  of  the  court  in  determining 
it  of  the  bond. 

eturn  also  states  that  the  justice  requested  one  of  the 
for  the  relators  to  facilitate  the  taking  of  such  in- 
rhich  he  promised  to  do.  It  further  states  that  no 
tion  was  taken  by  the  justice  in  the  matter;  that  he 
made  any  order,  either  oral  or  in  writing,  either  mak- 
le  to  show  cause  absolute  or  discharging  it,  or  over- 
granting  the  motion  to  set  aside  the  order  appointing 
,  nor  made  any  final  disposition  of  the  questions  in- 
it  that  all  further  proceedings  were  by  apparent  mu- 
nt  stayed,  and  the  hearing  and  argument  held  in 
awaiting  the  taking  of  the  inventory,  and  the  giving 
ad,  in  which  case  the  receiver  was  to  be  discharged 
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The  wisdom  of  such  an  arrangement  would  seem  to  have 
been  obvious,  inasmuch  as,  if  the  judge  should  have  felt  com- 
pelled to  discharge  the  receiver  as  having  been  prematurely 
appointed,  he  could  at  once  have  renewed  the  appointment.  It 
would  seem,  however,  that  the  relators,  for  some  reason,  chose 
to  adopt  another  course,  and  applied  for  and  obtained  this  writ 
of  certiorari. 

Upon  the  facts  thus  stated  it  is  quite  evident  that  the  writ 
must  be  dismissed.  The  fact  that  no  final  determination  has 
ever  been  made  upon  the  order  to  show  cause  is  sufficient  to  in- 
duce this  conclusion  that  order  was  obtained  by  the  relators 
for  the  very  purpose  of  giving  the  justice  who  had  made  the 
order  complained  of  an  opportunity  to  leview  his  action;  and 
until  he  has  availed  himself  of  the  opportunity  thus  afforded, 
and  finally  determined  the  questions  thus  presented  to  him  for 
adjudication,  it  would  be  alike  discoui'teous  and  unwarranted 
by  any  legal  rule  governing  proceedings  of  this  character  for 
this  court  to  undertake  to  anticipate  his  action.  The  action  of 
the  inferior  tribunal  in  respect  of  this  matter  complained  of 
must  be  final  before  the  superior  tribunal  can  be  called  upon  to 
interfere.  The  office  of  this  writ  is  similar  to  that  of  a  writ  of 
error,  and  there  must  exist  something  in  the  nature  of  a  final 
order  or  adjudication  to  be  reviewed.  So  long  as  the  matter  is 
still  undisposed  of  by  the  inferior  tribunal,  it  must  remain  uncer- 
tain what  its  action  will  be.  Wilson  v.  Supervisors,  etc.,  3  Cal. 
386;  People  v.  County  Judge,  40  Cal.  479;  Lynde  v.  Noble,  20 
Johns,  80;  Haines  v.  Backus,  4  Wend.  213;  Devlin  v.  Piatt,  11 
Abb.  Pr.  (N.  S.)  398;  Gringer  v.  Supervisors,  etc.,  22  N.  W. 
Rep.  174. 

Without  passing,  therefore,  upon  any  of  the  other  ques- 
tions raised  in  this  case,  the  writ  is  dismissed.  All  the  jus- 
tices concurring. 


Mulligan  v.  Northern  Pacific  Ry.  Co. 

1.    Common  carrier— not  liable  after  delivery  of  goods  to  con- 
signee. 

Where  goods  shipped  arrive  safely  at  their  destination,  and  are 
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delivered  to  and  receipted  for  by  the  shipper,  butby  a  private  arrange- 
ment with  the  baggage  man,  and  without  the  knowledge  or  consent  of 
the  agent,  are  left  in  defendant  company's  warehouse,  it  not  appearing 
that  the  baggage  man  had  authority  to  accept  goods,  the  company  is 
not  liable  for  their  loss. 

Filed  October  4,  1886. 

Appeal  from  the  district  court  of  Ransom  county. 

W,  P.  Clough,  for  appellant. 

Plaintiff  in  his  testimony  expressly  admits  the  delivery  of 
the  goods  and  his  receipt  therefor.  It  is  undisputed  that  the 
agent  knew  nothing  of  the  arrangement  with  the  baggage  man 
Barr,  by  which  the  goods  were  left  in  the  company's  warehouse, 
and  absolutely  no  evidence  that  Barr  had  any  authority  to  bind 
the  company  by  any  arrangement  for  storage  of  the  goods. 

Goodtoin,  Van  Pelt  dt  Gammons^  for  respondent. 

We  understand  defendant  to  claim  that  the  signing  of  the 
receipt,  by  plaintiff,  constituted  a  constructive  delivery  of  the 
goods,  and  that  if  he  then  left  any  portion  in  the  defendant's 
depot,  he  did  so  at  his  own  risk  and  defendant  would  not  be 
liable  if  they  were  afterwards  lost.  The  main  question  of  fact 
litigated  upon  the  trial  in  the  district  court  was  whether  the 
box  of  goods  in  dispute  had  in  fact  been  delivered  by  defendant 
to  plaintiff.  The  evidence  was  somewhat  conflicting,  but  the 
jury  having  decided  this  question  in  plaintiff's  favor,  under 
proper  instructions,  this  court  should  not  grant  a  new  trial  un- 
less there  is  an  entire  absence  of  evidence  to  pupport  the  ver- 
dict. Witherell  v.  Mil.  St.  P.  Ry.  Co.,  24  Minn.  410;  Blanch- 
ard  V.  Loges,  9  N.  W.  (Neb.)  568;  Mathews  v.  Poultney,  33 
Barb.  127;  House  v.  Hammond,  39  Barb.  89;  Strong  v.  Blake, 
46  Barb.  227;  Imhoff  v.  Ch.  &  Mil.  Railroad  Co.,    22   Wis.  682. 

McCONNELL,  J.  This  action  was  brought  originally  in 
justice's  court  against  the  defendant  company,  as  a  common 
carrier  of  goods,  to  recover  the  sum  of  $100  damages  for  the 
loss  of  a  box  of  household  goods  transported  for  Mulligan, 
over  its  road,  to  Lisbon  station,  and  by  Mulligan  claimed 
never  to  have  been  delivered.  Judgment  having  been  rendered 
^'or  plaintiff  in  the  justice's  court,  the  defendant  appealed  to  the 
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district  court  of  Ransom  county,  where  the  action  was  again 
tried,  resulting  in  a  verdict  and  judgment  for  plaintiff.  De- 
fendant moved  for  a  new  trial  upon  the  ground  that  the  evi- 
dence was  insufficient  to  justify  the  verdict.  Said  motion  hav- 
ing been  denied,  judgment  was  duly  entered,  and  the  defend- 
ant appeals  to  this  court. 

In  the  consignment  of  goods  Uj  the  plaintiff,  there  w^ere  five 
separate  parcels,  namely  four  crates  and  one  box.  One  of  these 
crates  of  household  goods  constitutes  the  subject  of  this  action. 
The  goods  reached  Lisbon  station,  and  the  plaintiff  applied  for 
the  goods  at  the  station,  found  them  there,  and  thereupon  exe- 
cuted and  delivered  to  the  agent  a  receipt  therefor.  He  then 
applied  to  an  employe  of  the  company  at  the  station,  named  Barr, 
for  his  freight.  Barr  was  the  baggageman  and  warehouseman  at 
the  station.  Plaintiff,  living  several  miles  distant, claimed  to  Barr 
that  his  transportation  facilities  were  not  equal  to  carrying  the 
entire  consignment  at  one  trip,  and  asked  him  and  obtained 
from  him  his  consent  to  leaving  a  portion  of  the  articles  in  the 
station  until  a  subsequent  trip.  About  a  week  later.  Mulligan 
applied  to  Barr.  for  the  parcels  which  he  had  left,  but  one  of 
them,  forming  the  subject  of  this  suit,  had  disappeared.  It 
did  not  appear  from  the  evidence  in  the  case  what  authority, 
if  any,  Barr  had  to  bind  the  company  by  consenting  to  retain 
the  goods  on  storage  after  they  had  been  receipted  for  to  the  sta- 
tion agent.  It  expressly  appeared  from  plaintiff's  own  evi- 
dence that  the  station  agent  knew  nothing  of  plaintiff's  inten- 
tion to  leave  the  goods  in  the  warehouse  after  the  execution  of 
the  receipt. 

In  plaintiff's  cross-examination  he  testified  as  follows: 
'•Question.  Did  not  Boyden,  the  agent,  tell  you,  when  you  re- 
ceipted for  them  when  they  first  came,  that  he  delivered  all 
five  packages  to  you.  If  you  left  them  there,  it  would  be  at 
your  own  risk?  Answer.  No  such  conversation  occurred  at 
all.  When  I  asked  him  if  my  packages  were  there,  he  said 
they  were.  Q.  You  receipted  for  all  five?  A.  Certainly.  Q. 
Didn't  he  inform  you  that  he  delivered  them  to  you.  If  you 
left  them  there  you  left  them  at  your  own  risk?    A.     No,  sir; 
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he  didii*t  know  that  I  was  going  to  leave  them.  Q.  Did  you 
have  any  talk  with  Mr.  Barr  at  that  time?  A.  Yes,  sir;  I  told 
him  I  couldn't  take  them  all  that  night.  I  would  leave  them 
there, — take  the  others  the  next  time  I  was  in.''  Boyden,  the 
station  agent,  in  his  evidence  says  that  he  was  not  present  in 
the  warehouse  at  either  time  when  the  plaintiff  applied  for  his 
goods.  The  transaction,  therefore,  appears  to  have  been  this: 
The  company,  as  common  carrier,  received  MulligaVs  packages 
at  St.  Paul,  and  transported  them  safely  to  Lisbon  station,  and 
landed  them  in  its  warehouse.  After  their  arrival,  plain- 
tiff applied  to  the  proper  authority,  namely,  the  agent  in 
charge  of  the  station,  received  delivery  of  the  goods,  and  re- 
ceipted for  them.  There  is  no  pretense  whatever  that  the 
goods  were  not  all  there,  and  turned  over  to  him.  Hence  the 
contract  of  the  company  as  a  common  carrier  was  fully  satis- 
fied. 

It  nowhere  appears  that  Barr  had  any  authority  to  enter 
into  any  contract  whatever  on  the  part  of  the  company,  or  to 
assume  any  obligation  in  its  behalf.  It  expressly  appears,  and 
is  admitted  by  the  plaintiff,  that  the  station  agent,  who  it  must 
be  assumed  possessed  all  the  authority  of  the  company  at  the 
station,  did  not  even  know  of  the  plaintiff's  intention  to  leave 
the  parcels,  or  a  part  of  them,  after  they  had  been  delivered  to 
him  and  he  had  receipted  for  them.  It  must  be  assumed  that 
the  transaction  by  which  Barr  consented  to  permit  the  goods 
to  remain  was  simply  his  own  private  arrangement,  to  which 
the  company  had  never  become  a  party.  If,  therefore,  Barr 
lost  the  goods,  he  lost  them,  not  as  a  custodiaif  for  the  com- 
pany,  but  as  the  custodian  of  the  plaintiff. 

The  plaintiff  failed  to  make  out  any  case  against  the  rail- 
road company,  and  the  verdict  should  have  been  for  the  de- 
fendant. 

The  judgment  is  reversed.     All  the  justices  concurring. 
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Kennedy  v.  Falde  et  aL 

0 

1.      EVIDENCJE— LETTERS  —  AMBIGUITIES    IN— -PAROL    EVIDENCE    TO    EX- 
PLAIN. 

Letters  competent  as  evidence  in  support  of  an  issue,  when  the 
language  used  is  ambiguous  or  uncertain  or  capable  of  different  con- 
structions, may  be  explained  by  oral  eviderce  of  extrinsic  circum- 
stances, the  real  meaning  of  such  case  being  a  question  of  fact  for  the 
jury. 

2.    Surety— MAY  require  creditor  to  proceed  against  principal— 

WHAT  DEMAND  NECESSARY— WHEN  INSUFFICIENT. 

To  exonerate  a  surety  under  the  provisions  of  Sec.  1681,  Civil 
Code,  such  a  demand  must  be  made  that  the  creditor  shall  understand 
that  it  is  the  wish  and  direction  of  the  surety  to  him  to  proceed  against 
the  principal  in  the  collection  of  the  debt;  and  no  requirement  suscep- 
tible of  any  other  construction  will  be  sufficient.  A  letter  using  the 
words,  **You  had  better  collect  the  same  from  Falde,  the  principal,"  is 
not  such  a  requirement  as  would  exonerate  the  surety. 

8.    Practice— EXCEPTION  to  charge— insufficient. 

No  assignment  of  error,  based  upon  an  exception  to  the  charge  of 
the  court  to  the  jury,  will  be  considered,  when  the  exception  taken  is 
"to  the  giving  of  each  and  every  one  of  said  instructions,  the  plaintiff 
duly  excepted,  excepted  as  specifically  as  if  the  same  were  numbered 
and  separately  designated."  Galloway  v.  McLean  2  Dak.  372,  approved 
and  followed. 

Filed  October  6,  1886. 

» 

Appeal  from  the  district  court  of  Lincoln  county. 

The  facts  appear  in  the  opinion. 

Kennedy  Bros.^  for  plaintiff  and  appellant. 

Delay  does  not  exonerate  a  surety.  Civil  Code  Sec.  1668 
Oral  evidence  was  competent  to  explain  the  circumstances  un 
der  which  the  letters  were  written.  Greenleaf  Ev.  Sec.  297 
Civil  Code  Sec.  938;  Pearson  v.  Post,  2  Dak.  220. 

The  alleged  notice  by  the  surety  to  the  creditor  was  insuffic- 
ient. Wilson  V.  Tebbetts,  29  Ark.  579;  Ranturns  v.  Lacy,  17 
Mo.  299;  Dane  v.  Corduan,  24  Cal.  157,  Herrick  v.  Boost,  4  Hill 
657;  Hays  v.  Joseph,  26  Cal.  543:  32  Cal.  577;  34  Cal.  281;  42 
Cal.  500;  Smith  v.  Preyler,  1  Pac.  219. 

O.  8,  Giffdrd,  (A.  H.  Barton,  and  Frank  R,  Aikens  of  counsel,) 
for  respondents. 

The  exception  to  the  ruling  of  the  court  in  refusing  to  give 
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appellant's  reque.^i  aind  the  exception  to  the  charge  of  the  conrt 
are  not  specific  and  are  too  general  to  be  reviewed  on  appeal. 
St.  Croix  Lumber  Co.  v.  Pennington,  2  Dak.  274;  Lincoln  v. 
Chaplin,  7  Wall.  132;  Bowers  v.  U.  P.  K.  R.  Co.  7  Pac.  Rep. 
254;  Smith  v.  Harper,  5  Cal.  330;  Jones  v.  Osgood,  7  N.  Y.  233, 

There  can  be  no  doubt  as  the  meaning  of  the  words  em- 
ployed by  Martin  and  Cuppett  relative  to  Kennedy's  collecting 
from  Falde.  Kennedy  was  obliged  to  use  good  faith  toward 
the  sureties.  Story  Eq.  Jur.  Sec.  324;  U.  S.  v.  Etting,  11 
Wheat.  69. 

He  cannot  shield  himself  by  claiming  that  the  sureties  did 
not  in  so  many  words  require  him  to  institute  suit  to  collect  the 
notes  from  Falde.  It  was  sufficient  if  he  could  understand 
clearly  their  intention,  and  that  it  was  for  Kennedy  to  bring  suit. 
Franklin  v.  Franklin,  12  C.  L.  J.  333;  Singer  v.  Troutman,  49 
Barb.  182;  Stickler  v.  Burkholder,  47  Pa.  St.  476;  Remsen  v. 
Beekman,  25N.  Y.  552;  Northern  Ins.  Co.  v.  Wright,  76  N.  Y.  450; 
lole  V.  Adee,  84  N.  Y.  238;  Colgrove  v.  Tallman,  67  N.  Y.  95; 
Manchester  Iron  Co.  v.  Sweeting,  10  Wend.  397;  Hoffman  v. 
Hulbert,  12  Wend.  377. 

We  are  aware  that  there  are  dicta  of  one  or  two  judges* con- 
demning the  rule  as  unsound  in  cases, where  its  application  is 
not  necessary  to  these  decisions,  and  where  indeed  the  facts 
did  not  justify  their  application.  Warner  v.  Beardslee,  8  Wend 
198,  per  Walworth,  Chancellor;  Herrick  v.  Borst,  4  Hill  650, 
per  Cowan,  J. 

Palmer,  J.  The  plaintiff  and  appellant  instituted  this  ac- 
tion  in  the  district  court  to  recover  the  balance  due  upon  two 
promissory  notes  bearing  date  July  7,  1877, — one  for  $165  and 
the  other  for  #150.  Upon  the  8^165  note  interest  was  payable  at 
the  rate  of  12  per  cent  per  annum,  and  upon  the  *150  note  in- 
terest at  10  per  cent,  per  annum.  Upon  the  $165  note  were  two 
indorsements,  one  for  #20  May  5,  1878,  and  one  for  #50  Decem- 
ber 5,  1879.  Upon  the  l?150  note  various  payments  have  been 
made,  so  that  from  the  plaintiff's  complaint  there  appeared  to 
be  due  upon  the  165  note  the  sum  of  8157.72,  and  upon  the  *150 
note  the  sum  of  ^17  with  the  interest. 
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The  defendants  Martin  and  Cuppett  only  made  answer. 
They  admit  the  execution  and  delivery  of  the  notes,  and  for 
defense  present  the  following  issues.  First  That  they  signed 
as  sureties  for  Falde,  and  never  received  any  of  the  considera- 
tion for  said  notes,  and  that  the  plaintiff  so  understood  at  the 
time  of  their  execution.  Second.  That  after  the  notes  became 
due  the  defendants  Cuppett  and  Martin  requested  the  plaintiff 
to  collect  the  same  from  defendant  Falde;  that  defendant  Falde 
was  then  amply  able  to  pay,  and  had  sufficient  property  subject 
to  execution;  that  the  plaintiff  neglected  and  refused  so  to  do; 
and  that  Falde  had  become  insolvent.  Third,  That,  after  the 
maturity  of  said  notes,  the  plaintiff,  without  the  knowledge 
or  consent  of  Cuppett  and  Martin,  by  agreement  with  defendant 
Falde,  and  upon  various  occasions,  extended  the  time  of  pay- 
ment of  said  notes,  and  upon  one  occasion,  upon  the  fifth  day  of 
December,  1879,  the  plaintiff,  at  the  solicitation  of  defendant 
Falde,  in  consideration  that  defendant  Falde  would  execute  to 
plaintiff  a  note  of  $50  secured  by  a  chattel  mortgage,  extended 
the  time  of  payment  upon  said  notes;  that  the  plaintiff  accepted 
said  security  and  $50  note,  and  indorsed  the  150  upon  one 
of  the  notes  described  in  the  complaint;  said  $50  note  was  pay- 
able five  months  after  its  date,  and  bore  interest  at  the  rate  of 
12  per  cent. ;  that  said  extensions  were  granted  to  defendant 
Falde  till  such  time  as  he  became  entirely  insolvent,  and  unable 
to  pay  any  portion  of  his  debts.  Tried  by  jury,  and  verdict  and 
judgment  for  the  defendants  Martin  and  Cuppett.  Exceptions 
allowed  and  the  case  comes  to  this  court  for  review. 

For  the  purpose  of  showing  an  extension  of  time  to  Palde, 
Cuppett  and  Martin  offered  in  evidence  various  letters  written 
to  Falde  by  Plaintiff,  Kennedy,  during  the  period  intervening 
between  the  time  the  notes  matured  and  the  commencement  of 
this  action,  one  of  which  is  as  follows: 

December  12,  1878. 

Mr.  Falde:  I  wrote  you  a  few  days  ago  about  some  matters, 
and  also  stated  that  I  could  not  make  another  extension  without 
some  money.     *    *    *     Respectfully,        Ben  Kennedy." 

V.4DAK. — 21 
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This  and  other  letters  of  similar  import  were  offered  and 
admitted  in  evidence  against  the  plaintiff's  objection. 

What  object  the  respondents  had  in  offering  them  is  not 
apparent,  unless  it  was  as  evidence  at  least  tending  to  establish 
the  issue  of  extension  granted  by  the  creditor  to  the  principal 
without  notice  to  the  sureties.  The  letters  having  been  ad- 
mitted in  evidence  by  the  trial  court,  the  plaintiff,  in  rebuttal, 
offered  to  show  by  oral  proof  and  bv  the  plaintiff  himself,  that 
a  long  course  of  similar  dealings  had  been  carried  on  between 
plaintiff  and  defendant,  and  extending  over  a  number  of  years, 
and  that  the  notes  and  extensions  referred  to  in  these  letters 
related  to  other  transactions  and  other  notes  than  those  in  litiga- 
tion in  this  action.  As  nothing  appears  in  the  letters  them- 
selves which  would  enable  a  court  or  jury  to  determine  conclu- 
sively that  reference  was  made  to  the  notes  in  suit  as  distin- 
guished from  other  like  evidences  of  debt  which  might  then 
have  been  outstanding,  it  does  not  readily  appear  why  the  ex- 
planation offered  was  not  admitted  by  the  court  below.  The 
proposition  is  elementary  that  letters  competent  as  evidence  in 
support  of  an  issue,  but  written  in  a  manner  ambiguous  or  un- 
certain, and  capable  of  different  construction,  or  unintelligible 
.without  the  aid  of  extrinsic  circumstances,  their  meaning  be- 
comes a  question  of  fact  for  the  jury;  and  parol  evidence  of 
such  extrinsic  facts  is  admissible.  This  evidence  being  directed 
to  the  m(»st  important  question  presented  in  the  case,  viz.,  ex- 
tension of  time  to  the  principal,  it  was  important  that  the  jury 
should  have  had  all  the  evidence  upon  this  subject  to  which, 
under  the  rules  of  evidence,  they  were  entitled.  Its  exclusion 
was  error,  and  for  this  reason  the  judgment  must  be  reversed, 
and  a  new  trial  granted. 

As  this  conclusion  disposes  of  the  case,  nothing  further 
need  be  said.  Another  question,  however,  is  presented  and 
earnestly  urged  by  the  learned  counsel  for  respondents,  and, 
as  it  is  fairly  presented  in  the  case,  it  is  thought  advisable  by 
the  court  to  express  our  views  upon  it. 

About  14  months  after  one  of  the  notes  matured,  and  two 
months  after  the  last  became  due,  Martin,  in  response  to  notice 
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from  Kennedy  that  the  notes  were  past  due  and  unpaid,  wrote 
a  letter  to  the  plaintiff  and  used  this  language:  *'You  had  bet- 
ter collect  the  same  from  Falde,  the  principal.  I  don't  know 
how  he  is  fixed  now  to  pay,  but«he  has  been  considered  solvent 
until  postoffice  matters  came  up,  which  I  presume  you  have 
beard  all  about  ere  this."  About  the  same  time,  Cuppett  says 
in  respose  to  the  question:  *'You  never  gave  him  notice  to  see 
Falde,  did  you?  Answer.  Only  in  the  letter  after  he  wrote  me 
in  1878^  I  told  him  Falde  had  some  property  here;  that  he 
should  have  collected  it  from  him.  I  told  him  he  had  better  get 
it  from  Falde  if  he  wanted  anything."  And  the  question  pre- 
sented is,  was  that  such  a  notice  to  the  holder  of  the  note  to 
proceed  against  the  principal  that,  upon  refusal  or  neglect  of 
the  creditor  to  act,  would  affect  or  release  the  sureties? 

The  most  advanced  doctrine  in  this  direction  to  be  found  in 
this  country  has  been  enunciated  by  the  courts  of  New  York. 
Pennsylvania,  Alabama,  Arkansas,  and  perhaps  Ohio;  and  it 
may  be  conceded  that,  so  far  as  these  courts  are  concerned,  the 
rule  seems  settled  that  it  is  the  surety's  right  and  a  part  of  his 
equity,  to  see  that  the  creditor  makes  a  prompt  use  of  the  reme- 
dies in  his  hands,  and  that  nothing  should  be  lost  by  reason  of 
the  creditor's  supineness  or  negligence;  and  those  courts  may 
be  said  to  have  established  the  rule  that  equity  will  compel  the 
creditor  to  sue  at  the  request  of  the  surety,  and  will  hold  the 
surety  discharged  if  the  request  be  not  complied  with,  subject 
to  two  very  important  qualifications.  To  invoke  this  rule  even 
in  equity,  it  must  be  shown — First^  that  such  failure  to  pro- 
ceed has  resulted  in  tictual  injury  to  the  surety,  which  must  be 
shown  by  proving  that  the  principal  was  solvent  when  the  re- 
quest was  made,  and  became  insolvent  subsequently;  and,  sec- 
ond, that  accompanying  the  request  there  be  an  explicit  notice 
that,  in  case  the  creditor  should  fail  to  sue,  the  surety  will 
thereupon  hold  himself  discharged.  Bish.  Eq.  §  339.  It  may 
be  questioned,  however,  if  this,  as  an  equity  rule  even,  is  not 
doubted  as  unsound  by  most  of  the  courts  of  this  country. 

Giving,  then,  the  utmost  weight  to  the  language  of  the 
sureties  in  this  case,  its  weakness  and  insufficiency  is  apparent, 
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even  when  tested  by  rules  applicable  in  a  court  of  equity.  The 
authorities  substantially  agree  that,  in  the  absence  of  a  statute, 
the  unheeded  request  by  a  surety  that  the  creditor  proceed 
against  the  principal  after  thesimaturity  of  the  note,  and  while 
the  solvency  of  the  principal  is  not  questioned,  will  not  operate 
to  discharge  the  surety,  although  the  principal  afterwards  be- 
came insolvent.  As  has  just  been  stated,  the  equity  rule  re- 
quires that,  accompanying  the  request  to  proceed,  there  be  an 
explicit  notice  that,  in  case  the  creditor  shall  fail  to  sue,  the 
surety  will  hold  himself  discharged. 

No  more  violent  construction  could  be  given  to  language 
than  to  say  the  notice  (if  it  may  be  called  such)  of  either  of  the 
sureties  in  the  case  at  bar,  would  convey  to  Kennedy  the  idea 
that  they  required  of  him  to  proceed  against  the  principal,  and, 
in  case  he  failed  so  to  do,  they  would  consider  themselves  re- 
leased. There  may  be  some  question  whether,  at  the  time  this 
notice  to  proceed  (such  as  it  was)  was  given,  Falde  had  not  be- 
come insolvent.  Martin  in  his  letter  says.  *'I  don't  know  how 
he  is  fixed  now  to  pay,  but  he  has  been  considered  solvent  until 
postoflBce  matters  came  up."  If  this  notice  was  not  given  until 
Falde's  insolvency  had  become  fixed,  of  course  no  claim  of  this 
character  could  be  maintained.  But,  assuming  such  was  not 
the  case,  it  seems  conclusive  that  no  liability  of  the  sureties 
was  released,  even  when  considered  from  an  equitable  stand- 
point, and  weighed  in  the  balance  of  judicial  determination  of 
the  most  advanced  courts. 

We  have  considered  this  from  the  equitable  standpoint,  be- 
cause confusion  sometimes  results  from  a  consideration  of  these 
questions. by  courts  constituted  as  the  courts  of  this  territory 
are,  exercising  both  law  and  chancery  powers.  However,  no 
difficulty  should  arise  if  we  bear  in  mind  the  nature  and  liabil- 
ity of  the  parties  to  a  contract  like  the  one  at  bar.  The  contract 
of  the  sureties  was  to  pay  the  debt.  When  these  not^s  became 
due,  the  logal  liability  of  the  sureties  became  as  fixed  as  that 
of  the  principal  debtor;  and  a  mere  request  to  sue  or  collect  of 
the  principal  could  not  affect  that  fixed  liability. 

These  are  conclusions  reached  without  the  aid  of  a  statute. 
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This  brings  us  to  the  consideration  of  the  provisions  of  the  code 
relating  to  the  powers,  duties,  rights  and  liability  of  the  sure- 
ties.    Sections  1680-1686,  inclusive,  Civil  Code. 

A  surety  has  all  the  rights  of  a  guarantor;  may  compel  the 
principal  to  perform  the  obligation  when  due;  may  satisfy  the 
principle  obligation  with  or  without  legal  proceedings,  **and 
may  compel  the  principal  to  reimburse  him,  with  costs  and  ex- 
penses;" is  entitled  to  all  the  security  held  by  the  creditor;  and 
is  entitled  to  enforce  all  the  remedies  which  the  creditor  has 
against  the  principal.  Section  1681:  A  surety  **may  require 
his  creditior  to  proceed  against  the  principal,  or  to  pursue  aby 
other  remedy  in  his  power  which  the  surety  cannot  himself 
pursue,  and  which  would  lighten  his  burden;  and  if,  in  such 
case,  the  creditor  neglects  to  do  so,  the  surety  is  exonerated  to 
the  extent  to  which  he  is  thereby  prejudiced." 

If  the  surety  declines  to  pursue  any  of  the  courses  above 
pointed  out,  and  relies  upon  the  provisions  of  the  section  just 
quoted,  what  are  his  duties?  If  the  surety  meets  the  legal  ob- 
ligation to  the  creditor  which  he  has  voluntarily  assumed,  by 
the  provisions  of  our  code  the  legal  and  equitable  door  is 
thrown  open  wide  for  him  to  require  his  principal  to  respond  in 
adequate  damages.  When  the  obligation  matures  and  is  unpaid 
then  the  liability  of  the  surety  becomes  fixed.  His  power  to 
proceed  against  the  principal  is  certain.  The  option  is  then 
with  him  to  remain  inactive,  or  invoke  the  remedies  provided 
by  law;  but  in  either  event  no  change  is  wrought  affecting  the 
liability  of  the  sureties  to  the  creditor,  unless  the  surety  **re- 
quires  the  creditor  to  proceed  against  the  principal.  What, 
then,  is  it  to  **require?" 

In  the  case  at  bar  it  was  this.  *'You  had  better  collect  the 
sum  from  Mr.  Falde."  Can  it  be  claimed  that  such  language 
was  a  requirement  made  upon  the  principal  to  proceed 
and  collect  the  sum  from  Falde,  and,  if  he  neglected  so  to  do, 
the  surety  would  consider  himself  released?  Clearly  not.  To 
require  is  **to  demand;  to  insist  upon  having;  to  claim  as  by 
right  and  authority;  to  exact;  to  claim  as  indispensable," — a 
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synonym,  as  we  understand  its  use  in*this  section,  for  '*exact," 
**direct;"  ''order." 

If  all  the  other  modes  provided  by  law  for  the  protection 
of  a  surety  are  by  him  to  be  disregarded,  no  action  upon  his 
part,  under  the  provisions  of  Section  1681,  will  be  deemed  a 
compliance  with  its  provision,  which  falls  short  of  a  clear  no- 
tice to  the  creditor  that  he  expects  and  requires  him  to  pro- 
ceed in  collection  of  the  debt  against  the  principal.  Such  a 
demand  must  be  made  that  the  creditor  should  understand  that 
the  wish  and  direction  of  the  surety  to  him  is  to  proceed  against 
the  principal  in  the  collection  of  the  debt.  No  requirement 
susceptible  of  any  other  construction  will  be  sufficient.  Apply- 
ing this  rule  to  the  language  used  in  the  case  at  bar,  it  will  be 
seen  it  falls  far  short  of  such  a  * 'requirement"  as  is  contem- 
plated by  statute. 

One  other  question  is  presented,  but,  as  the  case  must  be 
reversed  for  reasons  already  stated,  it  will  not  be  considered. 
It  is  this:  Was  the  execution  of  the  $50  note,  with  the  addi- 
tional security,  (indorsed,  as  it  was,  upon  one  of  the  notes  in 
suit)  a  sufficient  consideration  for  an  extension,  and,  as  such, 
did  it  affect  a  change  in  the  contract  of  suretyship  between  the 
creditor  and  principal  debtor  which  would  operate  as  a  release 
of  sureties  ?     Quaere. 

It  seems  necessary  to  periodically  refer  to  and  announce 
the  law  relating  to  exceptions  taken  to  the  judge's  charge 
to  the  jury  in  the  trial  court.  The  exception  in  the  case 
at  bar  is  as  follows:  ''To  the  giving  of  each  and  every 
one  of  said  instructions  the  plaintiff  duly  excepted, — ex- 
cepted as  specifically  as  if  the  same  were  numbered  and 
separately  designated, — and  asked  that  his  exceptions  be 
made  of  record,  which  is  accordingly  done."  It  need  only 
be  said  that  this  is  no  exception  at  all.  It  is  unfortunate  that 
a  trial  court  will  allow  it  a  place  in  the  record.  Says 
Shannon,  C.  J.,  in  Galloway  et  al  v.  McLean  et  al  2  Dak.  372: 
"An  objection  or  exception  should  state  the  point  with  accurate 
clearness,  so  that  there  can  be  no  question  in  the  appellate 
court    relative  to  what  the  question  is.     Exceptions  to  the 
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charge  of  a  court  should  point  out  the  sijecific  portions  of  the 
charge  excepted  to.  If  taken  to  'each  and  every  ruling  separ- 
ately and  distinctly;'  it  amounts  to  nothing.  The  office  of  an 
exception  is  to  point  out  some  specific  error  in  law,  and  the 
counsel  should,  by  his  exception  lay  his  finger  upon  the  precise 
request  refused,  or  the  error  in  the  charge,  not  only  that  the 
court  may,  upon  the  error  being  pointed  out,  correct  it,  but  also 
that  the  court  of  review  may  not  be  left  to  spell  out  and  dig  up 
errors  which,  after  they  are  discovered,  may  be  more  apparent 
than  real,  and  may  have  arisen  from  mere  inadvertance  or  mis- 
apprehension upon  the  trial."  • 

Upon  this  subject  the  views  of  the  court  as  now  constituted 
are  in  perfect  accord  with  the  rule  expressed.  No  assignment 
of  error  based  upon  the  exception  taken  to  the  charge  of  the 
court  can  be  considered,  but  it  is  believed  sufficient  of  appel- 
lant's points  are  saved  (to  present  the  questions  passed  upon) 
by  his  requests  to  charge  which  were  refused  by  the  court. 

Judgment  reversed  and  new  trial  ordered. 

All  of  the  justices  concurring. 

NOTE. 

Principal  and  surety— discharge  of  surety  by  failure  to  sue 
PRINCIPAL.  The  more  failure  of  a  creditor  to  sue  the  principal  when  the 
debt  becomes  due  does  not  discharge  the  suretj'.  Sheldon  v.  Williams, 
(Neb.)  9  N.  W.  Rep.  86;  Knox  v.  IlavF,  (Mich.)  2  N.  W.  Rep.  670;  nor  even, 
in  the  absense  of  statutory  provisions,  the  additional  fact  that  the  surety  re- 
quests the  creditor  to  sue  the  principal,  who  is  then  solvent,  and  afterwards 
becomes  insolvent.      Smith  v.  Freyler  (Mont.)  1  Pac.  Rep.  214. 

In  some  states  the  statute  gives  the  surety  the  right  te  require  the 
creditor  to  bring  suit,  or  permit  him  to  do  so.  Moore  v.  Peterson,  (Iowa) 
20  N.  W.  Rep.  744;  Dorothy  v.  Hicks,  (Iowa)  18  N.  W.  Rep.  909;  German- 
American  Bank  v.  Denmire,  (Iowa)  12  N.  W.  Rep.  237;  Meriden  Plate  Co. 
v.  Flory,  (Ohio)  7  N.  K.  Rep.  763;  Scales  v.  Cox,  (Ind.)  6  N.  E.  Rep.  622;  and 
the  failure  of  the  creditor  to  have  suit  actually  commenced  within  the  time 
proscribed  will  discharge  the  surety,  German-American  Bank  v.  Denmire, 
(Iowa)  12  N.  W.  Rep.  237.  The  notice,  to  be  effective,  cannot  be  given  until 
after  the  cause  of  action  accrues.  Scales  v.  Cox,  (Ind.)6N.  E.  Rep.  622. 
Substantial  compliance  will  satisfy  the  requirements  of  the  statute,  and  a 
notice  which  is  positive  in  its  request  to  sue,  and  does  not  mislead  the  cred- 
itor as  to  the  instrument  to  be  sued  on,  is  sufficient.  Meriden  Plato  Co.  v. 
Flory,  (Ohio)  7  N.  W.  Rep.  753.  For  notice  held  sufficient,  see  same  case. 
For  notice  held  insufficient,  see  Moore  v.  Peterson,  (Iowa)  20  N.  W.  Rep.  744. 
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Bill  t.  Klaus. 

1.    asisigntlents  of  ekror— held  too  gelveral. 

Oniy  thoite  errors  which  are  apctjificuDy  aesieni 
ered  in  the  appellate  court:  and  where  Ihej-  are 
character  and  indefinite  nature  as  to  necessitate  an 
whole  case  lo  ascertain  the  point  presented  in  tl 
will  be  disregarded.    Territory  v.  Stone,  2  Dak, 

Filed  Oi-tober  4.  I8S6. 

Appeal  from  the  district  court  of  Stutsman 
Plaiotrff  and  defendant  were  sued  by  one  B 
certain  oats  from  Barnes'  land  by  mistake.  aD< 
the  value  of  the  oats  recovered,  which  was  paid 
tiff.  The  oats  so  taken  were  appropriated  by  d 
Plaintiff  Bill  brings  this  action  to  recover  t 
amount  paid  to  Barnes  on  the  judgment,  being 
oats  so  received  and  appropriated  by  Klaus.  C 
facts  were  all  conceded,  by  admissions  in  the 
oral  admissions  made  and  entered  iu  open  co 
for  defendant.     Plaintiff  appeals. 

Assignnment  of  error  in  the  record  are  as  I 

ASSIGNMENT  OP  ERRORS. 

And  the  appellant  herein  says  there   is   ms 
this: 

First— The  judgment  is  against  the  weighi 
evidence  given  on  the  trial. 

Second — The  judgment  is  entirely  nnsuppo 
dence  given  on  said  trial. 

Third — On  the  whole  evidence  given  the  de 
entitled  to  recover  a  judgment. 

Fourth — The  judgment  is  contrary  to  law 
proved  on  said  trial. 

Fifth — The  judge  erred  in  not   giving  and 
ment  in  favor  of  plaintiff  for  the  amount  claimc' 

Sixth — There  was  no  evidence  to  supixjrt  a: 
damages  against  this  plaintiff. 
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Seventh — The  judge  erred  in  not  rendering  and  giving 
judgment  for  plaintiff  when  asked  on  the  pleadings  in  the  case. 

W.  E.  Dodge,  and  Johnson  S  Nickeus,  for  appellants. 

White  li  Bewitt,  for  respondent, 

L.  K.  Church,  J.  After  a  full  consideration  I  am  of  the 
opinion  that  judgment  should  be  aflirmed.  even  if  the  assign- 
ment of  errors  were  held  to  be  sufficient  to  allow  the  appeal  to 
be  examined.  The  assignment  of  errors  is  broad  and  general, 
and  presents  no  question  for  review.  Only  those  errors  which 
are  specifically  assigned  will  be  considered  in  the  supreme 
court;  and,  where  they  are  of  such  a  general  character  and  in- 
definite'nature  as  to  necessitate  an  examination  of  the.  whole 
case  to  ascertain  the  point  presented  in  the  argument,  they  will 
be  disregarded.  Territory  v.  Stone,  2  Dak.  155;  S.  C.  4  N.  W. 
Rep.  697;  Rule  16,  Supreme  Court. 

The  errors  should  be  so  distinctly  pointed  out  that  there 
can  be  no  room  for  discussion  as  to  whether  the  errors  assigned 
are  specifically  stated  or  not. 

Judgment  affirmed.     All  concur. 


Poller  &  Johnson  Manufacturing  Co.  v.  Poster. 

Foreign   corporation— transaction  of   business   by— appoint- 
ment OP  AGENT. 

The  acceptance  of  notPS  within  this  territory  by  a  foreign  corpora- 
tion, in  settlttniont  for  aitleu  of  merchandiBe  madu  in  its  own  state,  in 
not  Buch  a  trnnaaction  of  business  an  ie  inhibited  by  Svc.  567,  Civil  Code. 

Same.    May  sue  in  this  TERRrroRV  wrruouT  compliance. 

A  foreign  corporation  not  transucting  buHine^f  in  this  territory 
may  sue  In  our  courts  without  haviog  first  compliud  with  the  provis- 
ions of  Section!)  .567  nnd  o()t),  civil  Code,  relittin;;  to  filine:  its  urlicles  of 
incorporation  iind  appointment  of  an  agent;  citing  2  Dak.  280. 

Filed  October  4,  188fi. 

Appeal  from  the  district  court  of  Spink  county. 

The  facts  are  stated  in  the  opinion. 

H.  C.  d  T.  J.  Walsh,  for  defendant  and  appellant. 

Poreign   corporations  may   make  contracts   by   virtue  of 
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comity.  Bank  of  Augusta  v.  Earle,  13  Pet.  519.  But  a  state 
may  prescribe  conditions  for  the  exercise  of  such  rights.  Fer- 
guson V.  Cooper,  5  Sup.  Ct.  Rep.  739. 

A  contract  made  in  violation  of  a  statute  is  void.  Uhlig  v. 
Garrison,  2  N.  W.  Rep.  253;  U.  S.  Bank  v.  Owens,  2  Pet.  527; 
Groves  v.  Slaughter,  15  Pet.  449;  Harris  v.  Runnels,  2  How.  79. 

This  is  the  general  rule,  even  though  the  statute  does  not 
positively  prohibit  the  act,  but  merely  imposes  a  penalty  for  its 
violation,  and  unless  it  can  be  gathered  from  the  statute  itself 
that  the  legislature  intended  otherwise,  contracts  made  in  con- 
travention of  it  will  be  held  void.  Pangborn  v.  Westlake,  36 
la.  546;  Harris  v.  Runnels,  supra. 

The  language  of  the  court  in  Harris  v.  Runnels,  supra,  is 
as  follows:  **When  the  statute  is  silent  and  contains  nothing 
from  which  the  contrary  can  be  properly  inferred,  a  contract 
in  contravention  of  it  is  void."  Bank  of  B.  C.  v.  Page,  46  Or- 
egon 431;  Thome  v.  Trav.  Ins.  Co.,  80  Penn.  St.  15;  in  re  Corn- 
stock,  3  Saw.  210;  Semple  v.  Bank  of  B.  C,  5  Saw.  88;  N.  W. 
Mutual  Life  Ins.  Co.  v.  Elliott,  5  Fed.  Rep.  225;  Williams  v. 
Cheney,  70  Mass.  222;  Jones  v.  Smith,  70  Mass.  501;  Roche  v. 
Ladd,  83  Mass.  441;  R.  S.  Ins.  Co.  v.  Slaughter,  20  Ind.  520; 
Cin.  Mut.  H.  A.  Co.  v.  Rosenthal,  53  111.  99;  Aetna  Ins.  Co.  v. 
Harvey,  11  Wis.  395. 

**No  state  shall  pass 'any  law  which  shall  interfere  with 
commerce  among  the  several  states.''  But  a  territory  is  not  a 
state  within  the  meaning  of  the  constitution.  1  Kent,  385,  12th 
Ed.;  Hepburn  v.  Ellzey,  2  Cranch,  445;  Corporation  of  New 
Orleans  v.  Winter,  1  Wheat.  91;  National  Bank  v.  Yankton,  101 
U.  S.  132;  Territory  v.  Scott,  20  N.  W.  Rep.  401-415. 

C.  T,  Hotvard,  for  respondent. 

The  defendant  having  retained  the  benefit  can  not  avail 
himself  of  the  possible  illegality  of  the  contract  caused  by  the 
incapacity  of  the  plaintiff  to  enter  into  the  same.  Mo.  Valley 
Land  Co.  v.  Bushnell,  8  N.  W.  Rep.  207;  N.  W.  Union  Packet 
Co.  V.  Shaw,  37  Wis.  656;  Bigelow  on  Estoppel,  424. 

The  right  of  the  plaintiff  to  sue  and  be  heard  is,  in  the  ab- 
sence of  expressed  legislation  to  the  contrary,  not  only  well 
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settled  by  a  long  lioe  oi  decisioos,  but  has  been  affirmed  by 
this  court.  American  Button  Hole  &c.  Co,  v.  Moore  et  al.,  2 
Dak.  280;  Bank  of  Augusta  v.  Earle  etal,  13  Peters,  519; 
Cowell  V.  Colorado  Springs  Co.,  100  U.  S.  549;  The  Tombigbee 
Railroad  Company  v.  Kneelaad,  4  Howard,  14, 

The  inhibitioD  of  the  statute  is  against  a  continuous  bus- 
iness.    Cooper  Manufacturing  Co.  V,  Ferguson,  113  U,  S.  727. 

If  the  verdict  below  is  correct,  for  the  reason  that  the  act 
of  legislation  is  unconstitutional,  this  court  will  afHrm  the 
judgment,  although  the  court  below  did  not  render  judgment 
on  that  ground.  Gille^ie  v.  Torrence,  7  Ablxjt's  Pr,  464 ;  Mun- 
roe  V.  Potter,  34  Barber,  358;  Davis  v.  Spencer,  24  N.  Y.  386; 
Mills  V.  VanVoorhies.  20  N.  Y.  412;  Helm  v.  Dumars,  3  Cal. 
454;    Eleven  v.  Freer,    10  Cal.  172. 

L.  K.  Church,  J.  Plaintiff  is  a  corporation,  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Wisconsin,  for  the  purpose  of  manufacturing  and  selling 
farm  implements,  with  its  principal  place  of  business  at  the 
city  of  Madison,  in  the  state  of  Wisconsin.  During  the  year 
1882  the  plaintiff  and  one  E.  W.  Foster,  a  brother  of  the  de- 
fendant, made  and  entered  into  certain  contracts,  whereby  the 
plaintiff  was  to  sell  to  the  said  E.  W.  Poster,  agricultural  im- 
plements, to  be  delivered  to  him  at  Madison,  Wisconsin,  ready 
for  shipment  to  such  place  or  places  as  the  said  E.  W.  Foster 
should  in  such  contract  direct.  Said  contracts  were  approved 
and  accepted  by  the  plaintiff,  at  its  principal  place  of  business, 
in  Madison,  Wisconsin,  and  in  compliance  therewith  the  goods 
specified  in  said  contracts  were  furnished  by  the  plaintiff,  and 
accepted  by  the  said  E.  W.  Foster,  at  Madison,  Wisconsin.  On 
or  about  the  twenty-seventh  day  of  November,  1883,  the  said 
E.  W.  Foster,  being  still  indebted  to  the  plaintiff  for  the  goods 
and  merchandise  furnished  according  to  the  terms  of  the  said 
contract,  by  mutual  consent  of  himself  and  the  said  plaintiff, 
caused  to  be  executed  and  delivered  to  plaintiff,  in  pay- 
ment of  said  indebtedness,  certain  promissory  notes  signed  by 
his  brother,  the  defendant,  S.  W.  Foster,  These  notes  were 
given  by  the  defendant,  and  accepted  by  the  plaintiff,  as  full 
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satisfaction  for  the  plaintiff's  demands  against  said  E.  W. 
Poster  arising  out  of  the  contract,  to  the  amount  of  said  notes; 
and  in  consideration  of  said  notes  the  said  plaintiff  released  and 
discharged  the  debt  due  from  the  said  E.  W.  Foster,  to  the  full 
amount  of  the  notes. 

The  defendant  answered,  and  averred  that  all  of  the  said 

contracts,  and  the  notes  described,  were  made  and  delivered  at 

f''  Redfield,  in  said  Spink  county,  and  territory  of  Dakota;  that 

all  of  the  said  contracts  and  said  notes  were  executed  in  the 
I .  course  of  a  regular  business  which  the  plaintiff  carried  on  at 

said  Redfield,  and  at  other  points  throughout  the  territory; 
that  each  and  all  of  the  contracts  were  executed  by  the  plain- 
tiff, as  one  of  the  parties  thereto,  and  that  the  plaintiff  was  and 
still  is  the  payee  of  said  notes,  and  ever  since  has  remained  the 
y  owner  and  holdor  thereof;    that  the  said  plaintiff  is  a  foreign 

corporation,  and  had  not  filed  prior  to  the  commencement  of 
this  action,  nor  prior  to  the  first  day  of  July,  1885,  in  the  office 
of  the  secretary  of  the  territory,  a  copy  of  its  articles  of  incor- 
poration or  charter,  nor  had  there,  up  to  the  times  mentioned, 
been  filed  or  recorded  in  said  office  a  copy  of  the  appointment 
or  commission  of  an  agent  or  attorney  within  the  territory  on 
whom  service  of  process  might  be  made,  and  who  was  duly 
authorized  by  said  corporation  to  accept  service  of  process  in 
its  behalf;  that  the  plaintiff  had,  up  to  the  time  of  the  com- 
mencement of  this  action,  wholly  failed  to  comply  with  the  pro- 
visions of  Sections  567  and  569  of  the  Civil  Code,  and  had  neg- 
lected to  do  any  of  the  things  therein  required  to  be  done;  and 
demanded  that  the  complaint  be  dismissed,  witn  costs. 

The  evidence  shows  that  the  notes  in  suit  were  executed  at 
Redfield,  Si)ink  county,  Dakota,  where  they  are  dated,  and  that 
they  w^ere  there  delivered  to  the  plaintiff.  Thib  fact  was  con- 
ceded by  the  plaintiff. 

The  following  stipulation  was  received  in  evidence  without 
objection:  "It  is  hereby  stipulated  and  agreed,  by  and  between 
the  i^arties  to  the  above  entitled  action,  that  the  said  plaintiff 
is  a  corporation  not  organized  for  religious  or  charitable  pur- 
poses; that  it  has  never  filed,  or  had  filed,  in  the  office  of  the 
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secretary  of  said  Dakota  territory,  a  copy  of  its  articles  of 'in- 
corporation;  tliai  no  copy  of  the  apix>intmeDt  or  commission  of 
an  agent  of  said  corporation,  duly  authorized  to  accept  service 
of  process  in  its  belialf,  and  upon  whom  service  of  process 
might  be  made  in  any  action  in  which  said  corporation  might 
be  a  party,  iias  ever  been  filed  in  the  office  of  said  secretary, 
and  the  said  corporation  has  never  issued  such  commission  or 
appointment.  It  is  further  agreed  that  tliis  stipulation  shall 
be  admitted  in  evidence  on  the  trial  of  the  above  entitled  action 
as  conclusive  proof  of  the  facts  above  recited."  Signed  by 
attorneys  of  both  parties. 

The  court  declined  to  make  certain  findings  requested  by 
defendant,  to  which  defendant  duly  excepted. 

The  court,  of  its  own  motion,  found  the  following  facts: 
The  plaintiff  is  a  corporation  not  organized  for  religious  or 
charitable  purposes.  It  has  never  filed,  or  had  filed,  in  the 
ofiice  of  the  secretary  of  said  ten-itory,  a  copy  of  its  charter  or 
articles  of  incorporation.  No  copy  of  the  appointment  or  com- 
mission of  any  agent  on  whom  service  might  be  made,  in  any 
action  in  which  said  corporation  (plaiptiff)  might  be  a  party, 
has  ever  been  filed  in  the  office  of  said  secretary,  and  the  said 
corporation  has  never  issued  such  commission  or  appointment. 

The  court  then  found,  on  request  of  plaintiff,  the  following 
facts:  Firift,  that  the  plaintiff  is  a  foreign  corporation,  organ- 
ized under  the  laws  of  the  state  of  Wisconsin,  and  has  never 
filed  for  record  within  the  territory  of  Dakota  certified  copies 
of  its  articles  of  incoriioration,"as  provided  in  Sections  567  and 
569  of  the  Civil  Code  of  this  territory;  second,  that  the  plaintiff 
is  not  transacting  or  carrying  on  the  manufacture  or  sale  of  its 
wares  within  the  territory,  and  has  no  principal  place  of  bus- 
iness herein,  but  manufactures,  sells  and  delivers  all  wares  at 
Madison,  in  the  state  of  Wisconsin,  and  has  no  purpose  of  car- 
rying on  such  business  in  Dakota  territory;  third,  that  the  notes 
in  question,  dtscribed  and  set  out  in  the  complaint,  were  exe- 
cuted and  delivered  to  the  pluintiiT  in  payment  of  wares  sold  by 
it  in  Wisconsin,  and  were  executed  and  delivered  by  said  de- 
fendant; fourth,  that  there  is  due  and  unpaid  from  the  defend- 
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ant  to  the  plaintiff  the  sum  of  $902.90;  fifth,  that  all  the  allega- 
tions and  averments  of  the  complaint  are  true,  and  that  all  the 
allegations  and  averments  of  the  answer  are  immaterial  and 
insufficient,  except  the  allegation  that  the  plaintiff  took  said 
notes  and  contracts  in  the  course  of  a  regular  business  by  it 
carried  on  at  Redfield  and  other  places  within  the  territory, 
which  is  untrue. 

Conclusions  of  law:  That  the  plaintiff  is  entitled  to  judg- 
ment against  the  defendant  for  the  sum  of  1761.05,  and  inter- 
est, 1141.85;  and  for  costs  of  this  action,  to  be  taxed  against 
said  defendant;  and  judgment  is  ordered  to  be  entered  accord- 
ingly,— to  which  findings  of  fact  and  conclusions  of  law  defend- 
ant duly  excepted. 

Section  567  of  the  Civil  Code  provides:  '*No  corporation, 
created  or  organized  under  the  laws  of  any  other  state  or  ter- 
ritory, shall  transact  any  business  within  this  territory,  or  ac- 
quire, hold,  and  dispose  of  property,  real,  personal,  or  mixed, 
within  this  territory,  until  such  corporation  shall  have  filed  in 
the  office  of  the  secretary  of  the  territory  a  duly  authenticated 
copy  of  its  charter,  or  articles  of  incorporation,  and  shall  have 
complied  with  the  provisions  of  this  article;  provided,  that  the 
provisions  of  this  act  shall  not  apply  to  corporations  or  associ- 
ations created  for  religious  or  charitable  purposes  solely." 

Section  569  provides:  *'Such  corporation  shall  appoint  an 
agent,  who  shall  reside  at  some  accessable  point  in  this  terri- 
tory, in  the  county  where  the  principal  business  of  said  corpo- 
ration shall  be  carried  on,  duly  authorized  to  accept  service  of 
process,  and  upon  whom  service  of  process  may  be  had  in  any 
action  in  which  said  corporation  may  be  a  party;  and  service 
upon  such  agent  §hall  be  taken  and  held  as  due  service  upon 
such  corporation.  A  duly  authenticated  copy  of  the  appointment 
or  commission  of  such  agent  shall  be  filed  and  recorded  in  the 
office  of  the  secretary  of  the  territory,  and  a  certified  copy 
thereof  by  the  secretary  shall  be  conclusive  evidence  of  the 
appointment  and  authority  of  such  agent.'' 

The  questions  raised  by  the  pleadings  are:  Can  the  plain- 
tiff, without  compliance  with  the  statute,  sue  in  this  territory? 
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Was  the  acceptance  of  the  notes  in  question  the  transaction  of 
business  within  the  meaning  of  Section  567?  The  right  of  the 
plaintiff  to  sue  and  be  heard  is,  in  the  absence  of  express  legis- 
lation to  the  contrary,  not  only  well  settled  by  a  long  line  of 
decisions,  but  it  has  been  affirmed  by  this  court.  American 
Button  Hole  etc.  Co.  v.  Moore  et  al.,  2  Dak.  280;  S.  C.  8  N.  W. 
Rep.  131. 

A  more  important  question  is  presented  when  we  inquire 
into  the  intent  of  tiie  legislature  in  passing  our  foreign  corpo- 
ration act.  The  point  has  never  been  settled  by  our  courts. 
We  are  forced  to  carefully  examine  the  sections  above  referred 
to,  with  the  aid  of  the  construction  of  similar  statutes  by  other 
courts.  It  is  contended  by  the  appellant  that  the  sections 
absolutely  prohibits  every  act  done  by  a  corporation  before 
complying  with  its  provisions.  It  is  apparent  that,  in  order  to 
get  the  full  force  and  meaning  of  the  prohibition  contained  in 
Section  567,  we  must  take  it  in  connection  with  Section  569  fol- 
lowing. The  prohibition  is  not  complete  without  it,  and  the 
conditions  upon  which  the  corporation  is  permitted  to  do  bus- 
iness in  the  territory  are  fully  stated  therein.  Section  569  pro- 
vides that  the  agent  shall  reside  where  the  principal  business 
is  carried  on,  indicating  an  intention  to  provide  against  a  con- 
tinuous business,  and  yet  the  appellant  contends  that  every  iso- 
lated transaction  done  by  the  company  is  illegal  and  void  under 
the  statute.  We  think  the  legislature,  by  these  sections,  in- 
tended to  prohibit  a  foreign  corporation  from  acquiring  a  dom- 
icle  in  this  territory  without  first  taking  a  position  where  its 
own  contracts  could  be  enforced  against  it  in  our  courts.  The 
facts  in  this  case  are  similar  to  those  in  Cooper  Manufacturing 
Co.  V.  Ferguson,  113  U.  S.  727,  S.  C.  5  Sup.  Ct.  Rep.  739,  and 
the  law  laid  down  in  that  case  should  govern  and  control  this 
case. 

Judgment  affirmed.     All  concur. 
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Forbes  v.  Driscoll. 

1.    Pre-emptors  of  public  lands— court  of  law— no  jurisdiction 
to  try  questions  involving  .right  to  enter  lal^tos. 

A  court  of  law  cannot,  while  a  contest  is  pending  before  theUnit^ 
States  land  office  between  rival  pre-emptors,  or  prior  to  any  decision  of 
the  United  States  land  department,  hear  and  determine  a  contestant's 
right  to  pre-emption,  in  an  action  to  determine  his  right  of  possession 
of  public  lands,  under  the  provisions  of  Sec.  650,  Code  Civil  Procedure. 

2.      Public  DOMAIN— PRE-EMPTION  SETTLERS— NO  RIGHTS  EXCEPT    AS   TO 
LANDS  ACl'UALLY  IMPROVED  AND  OCCUPIED. 

Government  lands  settled  upon  by  pre-emptors  remain  a  part  of  the 
public  domain  until  final  entry  and  payment  therefor;  and  a  pre-emptor 
acquires  no  rights  outside  of  the  lands  actually  settled  upon  and  occu- 
pied by  him  as  against  other  settlers  upon  the  tract  embraced  in  his 
entry. 

3.  Same— POSSESSION.  • 

To  confer  any  rights  upon  a  settler  under  the  pre-emption  law, 
his  prior  possession  must  be  actual — constructive  possession  is  not  suf- 
ficient. 

4.  Same— TRESPASSERS. 

Settlers  upon  the  same  quarter  section  or  tract  of  land,  are  tres- 
passers only  when  they  intrude  upon  the  actual  possession  and  im- 
provements of  another. 

Filed  February  14,  1887. 

Appeal  from  the  district  court  of  Lawrence  county. 

The  facts  are  fully  stated  in  the  opinion. 

E.  W,  Martin,  Van  Cise  &  Wilson,  for-  defendant  and  ap- 
pellant. 

Albert  Allen  and  James  M,   Young,  for  respondent. 

Tripp,  C.  J.  This  is  an  action  brought  by  the  plaintiff, 
Forbes,  to  recover  possessioD  of  a  quarter  section  of  govern- 
ment land  under  our  statute  to  **determine  conflicting  clams  to 
real  property . "  The  particular  allegations  of  the  complaint 
on  which  the  action  was  tried  are  as  follows:  **That  during  all 
the  time  from  the  first  day  of  May,  1879,  up  to  and  until  and  at 
the  time  of  the  wrongful  entry  thereon  by  the  defendant,  as 
hereinafter  alleged,  the  plaintiff  was  in  the  lawful,  actual,  quiet, 
peaceful  possession,  and  entitled  thereto,  of  the  following  de- 
scribed premises,  situated  in  Lawrence  county,    Dakota  terri- 
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tory,  to- wit,  [then  follows  a  description  of  the  real  property;] 
and  that  at  all  times  since  the  plaintiff  has  been  and  now  is 
entitled  to  the  possession  thereof,  having  on  May  20, 1879,  filed 
his  declaratory  statement  of  pre-emption  in  the  United  States 
land  office  at  Dead  wood,  Dakota  territory.  (2)  That  hereto- 
fore, to-wit,  on  or  about  the  twentieth  day  of  January,  1880, 
and  while  the  plaintiff  was  so  as  aforesaid  in  the  lawful,  actual, 
peaceful,  quiet,  and  exclusive  possession  of  said  premises,  and 
entitled  thereto,  the  defendants  wrongfully  entered  into  and 
upon  the  same,  and  ousted  and  ejected  the  plaintiff  therefrom, 
and  ever  since  that  day  have  wrongfully  withheld  the  pos- 
session thereof  from  the  plaintiff,  to  his  damage  in  the  sum  of 
two  thousand  dollars.'" 

No  objection  was  made  to  the  complaint,  by  demurrer  or 
otherwise,  but  the  defendants  appeared,  and  answered  thereto, — 
the  defendant  Foley,  by  general  denial,  and  the  defendant  Dris- 
coU  by  general  denial,  and  by  allegations  of  new  matter  as  a 
defense.  The  principal  allegations  of  defendant  DriscoU's 
answer,  after  the  general  denial,  are  as  follows:  (2)  That  the 
defendant,  George  W.  Forbes,  has  at  no  time  made  a  settle- 
ment in  person  upon  the  land  described  in  the  complaint;  that 
he  has  at  no  time  inhabited  or  improved  the  said  land,  or  made 
his  home  there,  or  resided  thereon;  that  the  said  plaintiff  has 
not  any  time  erected  a  dwelling  thereon,  or  purchased  or  owned 
one  thereon;  that,  on  the  contrary,  the  said  plaintiff  has  re- 
sided in  the  city  of  Dead  wood,  Lawrence  county,  Dakota,  con- 
tinuously, since  the  month  of  January,  1879,  and  long  prior 
thereto,  and  has  carried  on  business  continuously  there  since 
that  time,  and  that  his  family  have  resided  with  him  at  his 
home  in  the  city  of  Deadwood,  continuously,  since  the  month 
of  December,  1879;  that  the  said  George  W.  Forbes  has  wholly 
abandoned  the  said  land  long  prior  to  the  settlement  and  im- 
provements thereon  by  the  defendant  under  tbe  pre-emption 
laws;  and  that  the  said  land  was  wholly  forfeited  to  the  gov- 
ernment of  the  United  States. long  prior  to  the  settlement  and 
improvements  of  the  defendant  thereon.     (3)  That  on  the  sixth 
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|{  day  of  January,  1880,  the  defendant  Frederick  Driscoll,  being 

a  single  person  over  the  age  of  twenty  one  years,  and  a  citizen 
of  the  United  States,  made  a  settlement  in  person  upon  the 
land  described  in  the  complaint,  the  same  being  public  land  of 
the  United  States  subject  to  pre-emption;  that  the  said  defend- 
ant settled  peaceably  upon  the  said  land  as  a  pre-emptor,  and 
filed  his  declaratory  statement  of  his  intention  to  claim  the  said 
^,    .  tract  of  land  under  the  pre-emption  laws  of  the  United  States, 

in  the  United  States  land  office  at  Deadwood,  Dakota,  on  the 
eighth  day  of  January,  1880;  that  the  said  defendant  estab- 
lished his  residence  upon  the  said  land  on  the  sixth  day  of  Jan- 
uary, 1880,  and  has  inhabited  and  cultivated  and  improved  the 
!>;:.-  same  continuously  since  the  said  dates,  and  erected  a  dwelling 

|:^v  house  thereon  in  the  month  of  January,  1880;  that  the  said  de- 

1^'  fendant  has  built  one  and  one  half  miles  of  substantial  fencing, 

^:    .  with  buildings  and  improvements  on  the  said  land,  of  the  value 

^/  of  $1,500;  and  has  broken  and  is  cultivating  55  acres  of  said 

S^v    .  land,  and  has  now  a  growing  crop  thereon  of  the  value  of  ♦!,- 

500.  (4)  That  a  contest  is  now  pending  in  the  United  States 
land  office,  before  the  register  and  receiver,  at  Deadwood,  Da- 
kota, to  determine  the  rights  of  the  parties  herein  to  the  said 
land,  in  which  action  the  said  George  W.  Forbes  is  plaintiff, 
and  the  said  Frederick  Driscoll  is  defendant. 

Upon  the  issues  thus  formed  th^  parties  proceeded  to  trial 
to  a  jury,  and  the  plaintiff,  without  any  objection  on  the  part 
of  the  defendants,  was  permitted  to  offer  and  put  in  proof  a 
large  amount  of  evidence  tending  to  prove  that  he  made  settle- 
ment uj^on  the  land  in  controversy  some  time  in  April,  1879, 
and  filed  his  declaratory  statement  therefor,  under  the  pre- 
emption law,  on  May  20,  1879;  that  he  built  a  frame  shanty  ad- 
dition to  the  log  building  then  already  on  the  premises;  that 
he  enclosed  by  fence  a  portion  of  the  premises,  including  the 
log  building  and  shanty,  such  inclosure  being  variously  esti- 
mated at  from  two  to  ten  acres,  and  breaking  within  such  in- 
closure a  few  acres  of  land;  that  he  also  built  some  calf  pens 
and  yards  for  branding  cattle  within  such  inclosure;  that  some 
of  his  employes  occupied  the  house  and  inclosure  during  a  por- 
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tion  of  the  summer  and  fall  of  1879;  that  his  wife  was  sick,  and 
unable  to  come  to  the  premises,  but  that  he  was  there,  off  and 
on,  at  various  times,  and  that  he  considered  the  premises  his 
home,  and  that  he  possessed  the  statutory  qualifications  of  a 
pre-emptor;  that  during  the  fall  of  1879  the  employes  of  the 
plaintiff  removed  from  the  premises  to  plaintiff's  ranch  on 
Cheyenne  river,  taking  with  him  the  plaintiff's  stock,  and  that, 
du!ing  the  plain  tiff  *s  absence  from  the  place,  the  defendant 
Driscoll  went  onto  the  land,  and  built  a  house  outside  of  the  in- 
closure  of  plaintiff,  and  moved  his  family  into  it;  that  there- 
after the  plaintiff  on  returning  to  the  premises,  attempted  to 
knock  off  some  boards  from  the  fence  for  the  purpose  of  mak- 
ing some  repairs  upon  his  house,  and  that  the  defendant  Driscoll 
immediately  nailed  the  boards  back  upon  the  fence;  that  some 
words  ensued  between  plaintiff  and  defendant  Driscoll  as  to  the 
legal  rights  of  the  parties  to  the  premises,  and  thereafter  this 
ection  was  brought  to  oust  the  defendant  from  the  premises. 

The  defendant  Foley  seems  to  have  made  no  separate  de- 
fense, nor  to  have  made  any  claim  to  the  premises,  at  the  trial. 
The  defendant  Driscoll  offered  in  proof  a  large  amount  of  evi 
dence  tending  to  prove  that  the  plaintiff  never  made  any  settle- 
ment upon  the  premises;  that  he  was  a  ranchman  and  a  stock- 
raiser,  and  squatted  upon  the  premises  for  the  summer  range 
only,  and  with  no  intention  to  enter  the  land;  that  his  home 
was  in  Deadwood,  where  he  was  engaged  in  business,  and  that 
he  owned  a  large  ranch  on  the  Cheyenne  river,  to  which  he  re- 
moved his  stock  in  the  early  fall  of  1879;  that  he  wasnota^o7?a 
jWe  claimant  of  the  land,  and  that,  whatever  settlement  he 
may  have  made  in  the  sr>ring  of  1879,  he  had  wholly  aban- 
doned the  same;  that  defendant  Driscoll  was  a  bona  fide  pre- 
emptor,  in  good  faith,  of  the  premises,  and  that  he  made  set- 
tlement thereon  in  January,  1880,  built  a  good  and  substantial 
dwelling,  and  moved  his  family  into  the  same;  that  he  did  not 
in  any  manner  interfere  with  the  possessions,  inclosure,  or  im- 
provements of  the  plaintiff,  and  that  the  land  upon  which  he 
built  his  house,  and  that  portion  of  the  premises  occupied  by 
him,  were  at  that  time  vacant,  unimprov(*d  government  land;  that 
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there  was  no  inclosure  of  any  portion  of  the  said  premises  by 
Forbes,  and  that  the  attempted  inclosure  by  him  did  not  exceed 
two  or  three  acres,  and  that,  outside  of  such  inclosure,  the  en- 
tire quarter  section  was  unimproved  and  unoccupied  govern- 
ment land;  that  the  defendant  DriscoU  was  a  qualified  pre- 
emptor,  and  filed  his  declaratory  statement  for  the  said  prem- 
ises on  the  seventh  day  of  January,  1880,  subsequent  to  the  set- 
tlement thereon;  that  he  never  interfered  in  any  way  with  the 
improvements  of  the  plaintiff,  except  to  nail  on  some  boards 
which  plaintiff  knocked  off  the  fence,  which  this  defendant 
claimed  to  own;  that  he  made  no  resistance  to  plaintiff's  repair- 
ing his  house,  but  objected  to  the  plaintiffs  using  lumber  from 
the  fence  to  make  such  repairs  until  his  right  to  said  lumber 
should  be  determined. 

The  testimony  in  rebuttal  went  only  to  new  facts  offered  in 
evidence  by  the  defendant,  tending  to  prove  that  the  plaintiff 
was  not  a  bona  fide  resident  upon  the  land,  and  excusing  thep 
absence  of  the  plaintiff's  family.  There  was  no  proof  tending 
to  rebut  the  bonajides  of  defendant  DriscoU's  settlement  upon 
the  land,  or  that  the  residence,  settlement,  and  improvements 
of  Driscoll  were  wholly  outside  of  the  inclosure  and  improve- 
ments of  Forbes;  and  no  testimony  whatever  that  the  defend- 
ant Driscoll  was  at  the  time  of  the  bringing  of  this  action  inter- 
fering, or  at  any  time  ever  had  in  any  manner  interfered  with 
the  possession  or  improvements  of  Forbes,  except  the  testi- 
mony as  to  renailing  on  the  boards  which  Forbes  had  knocked 
off  the  fence.  It  does  not  appear  from  the  testimony  who  built 
this  fence,  whether  Forbes  or  Driscoll,  or  whether  it  was  there 
when  they  entered  upon  the  premises.  It  only  appears  that 
both  claimed  the  particular  fence,  without  disclosing  any  facts 
as  to  the  foundation  of  such  claim. 

Upon  this  state  of  facts,  and  these  pleadings,  various  in- 
structions were  asked  on  the  part  of  Driscoll,  generally  relat- 
ing to  pre-emption  rights,  abandonment,  etc.,  all  of  which  were 
refused  b>'  the  court,  and  exceptions  duly  saved  by  the  defend- 
ant. And  the  court,  of  its  own  motion,  fully  charged  the  jury 
upon  the  rights  of  the  respective  parties  under  the  pre-emption 
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law,  and  stated  to  them  the  law  ')f  abandonment,  as  applied  to 
pre-emption  claims;  to  which  charge  by  the  court  the  defend- 
ant duly  excepted,  and  presents  his  exceptions  here.  And  the 
jury,  after  deliberation,  found  a  general  verdict  upon  all  the 
issues  in  favor  ol  the  plaintiff.  And  after  motion  for  a  new 
trial,  denied  by  the  court,  the  plaintiff  was  permitted  to  amend 
his  complaint  to  conform  to  the  facts  proved,  by  setting  out 
fully  the  claim  of  the  plaintiff  as  a.pre-emptor,  his  qualfications, 
settlement,  filing,  residence,  cultivation,  etc.,  and  the  wrong- 
ful entry  of  the  defendants;  which  application  to  amend  was 
resisted  by  defendant,  and  the  order  permitting  such  amend- 
ment duly  excepted  to,  and  thereafter  judgment  for  the  posses- 
sion of  the  premises  was  duly  entered  in  favor  of  the  plaintiff, 
and  against  the  defendants. 

From  this  statement  of  this  case  it  will  be  observed  that 
the  action  was  tried  and  determined '  'as  a  pre-emption  contest''  at 
law;  and,  while  the  complaint  upon  which  the  action  was  tried 
was  silent  as  to  the  facts  upon  which  the  plaintiff  based  his  right 
of  possession,  the  answer  seems  to  have  come  in  and  supplied  this 
omission,  and  the  parties,  by  mutual  consent,  seem  to  have  en- 
tered upon  a  ' 'contest"  to  maintain  their  rights  in  the  same 
manner,  and  by  the  same  class  of  testimony,  they  would  have 
adduced  before  the  local  land  of&ce  in  their  assertion  of  their 
pre-emption  rights  to  the  land;  and  the  learned  judge  who  pre- 
sided at  the  trial  seems  to  have  held  them  to  their  own  theory 
of  the  case,  up  to  its  final  determination:  and,  in  granting  the 
order  amending  .the  complaint  so  as  to  conform  it  to  the  facts 
proved,  he  facetiously  remarks:  *'It  appearing  to  the  court 
from  the  minutes  of  the  court  and  the  stenographer's,  at  the  trial 
and  the  instructions  of  the  court  to  the  jury,  that  the  trial  of 
this  case  was  had  upon  the  theory  that  the  complaint  contained 
all  the  material  allegations  in  the  proposed  amended  complaint, 
without  objection  on  the  part  of  the  defendants,  it  is  or- 
dered, ' '  etc. 

This  question  is  therefore  now  presented  to  this  court,  Cthe 
defendant,  by  his  motion  to  set  aside  the  verdict  on  the  ground 
of  insufficiency  of  the  testimony  and  otherwise,    having  prop- 
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erly  saved  the  question:)  Can  a  court  of  law,  while  a  contest 
is  pending,  or  prior  to  any  decision  of  the  land  department, 
hear  and  determine  a  contestant's  right  of  pre  emption  in  de- 
termining his  right  to  possession  of  public  lands? 

The  plaintiff  relies  upon  Section  650  of  our  Code  of  Civil 
Procedure  as  giving  him  the  right  to  maintain  this  possessory  ac- 
tion prior  to  issuance  of  the  patent.  That  section  reads  as  follows: 
'*Any  person  settling  upon  tbe  public  lands  belonging  to  the 
United  States,  on  which  settlement  is  not  expressly  prohibited 
by  congress  or  some  department  of  the  general  government, 
may  maintain  an  action  for  any  injuries  done  the  same,  also  an 
action  to  recover  the  possession  thereof,  in  the  same  manner 
as  if  he  possessed  a  fee-simple  title  to  said  lands/'  Section 
650,  Code  Civil  Proc. 

If  any  doubt  before  existed  that,  under  Chapter  29  of  the 
Code  of  Civil  Procedure,  a  person  entitled  to  the  possession  of 
real  property  could  maintain  an  action  to  recover  it,  though  his 
title  were  less  than  a  fee-title,  this  section  would  seem  to  re- 
move that  doubt,  at  least  so  far  as  claimants  upon  the  public 
lands  are  concerned;  but  the  section  nowhere,  in  express  or 
fairly  implied  terms,  seeks  to  give  claimants  the  right  to  try 
their  contests  in  the  courts  of  law.  It  was  not  the  evident  in- 
tent of  the  legislature  to  attempt  to  take  away  that  right  from 
the  tribunal  charged  under  the  law  of  congress  with  the  power 
to  hear  and  **determine  all  questions  as  to  the  right  of  pre- 
emption, arising  between  different  settlers  on  the  public  lands.'' 
Rev.  St.  U.  S.  1851.  It  was  enacted,  without  doubt,  to  set  at 
rest  any  question  that  might  arise  as  to  the  right  of  the  settler 
upon  public  lands  to  protect  his  improvements  and  possessions 
against  a  mere  intruder  or  trespasser.  The  pre-emption  law 
dates  back  early  in  the  history  of  the  land  department.  The 
necessity  and  wisdom  of  its  enactments  is  well  put  by  Mr.  Jus- 
tice Miller  in  Atherton  v.  Fowler.  "In  the  earliest  stages  of 
our  land  system  no  right  or  interest  could  be  secured  by  the  in- 
dividual in  any  public  land  until  it  had  been  surveyed  into  legal 
sub-divisions;  nor,  after  this  had  been  done,  was  it  subject  to  sale 
until,  by  the  proclamation  of  the  president,  it  was  brought  into 
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market.  This  proclamation  always  fixed  a  time  and  place 
when  the  lands  within  a  given  district  were  to  be  offered  for 
sale  at  public  auction;  and  until  all  of  them  were  sold  which 
could  be  sold  in  this  manner,  at  prices  above  the  minimum  fixed 
by  law,  no  one  could  make  a  private  entry  of  a  particular  tract, 
or  establish  a  claim  to  it.  The  scenes  of  violence,  fraud,  and 
oppression,  and  the  combinations  which  attend  these  sales,  and 
the  wrongs  perpetrated  under  them,  led  to  the  law  of  pre- 
emption. It  often  occurred  that  emigration,  in  advance  of  the 
readiness  of  the  public  lands  for  these  sales,  had  caused  hun- 
dreds and  thousands  to  settle  upon  them;  and,  when  they  came 
to  be  sold  at  public  auction,  their  value,  enhanced  by  the  houses, 
fences,  and  other  improvements  of  the  settler,  placed  them  be- 
yond his  reach,  and  they  fell  into  the  hands  of  heartless  specu- 
lators. To  remedy  this  state  of  things  the  pre-emption  system 
was  established."    96  U.  S.  517. 

The  pre-emption  law  never  sought  to  sever  or  segregate 
the  pre-emption  claim  from  the  public  domain.  It  remained  a 
part  of  the  public  domain  until  the  pre-emptbr  entered  the 
land  by  **proving  up'' and  paying  therefor  at  the  local  office. 
The  declaratory  statement  made  by  the  pre-emptor  was  only  a 
notice  of  intention  to  claim  the  land  so  settled  upon,  and  it  con- 
ferred no  rights  upon  the  settler  outside  of  the  lands  actually 
settled  upon  and  occupied  by  him  as  against  other  settlers  nor 
even  as  to  his  actual  occupaiion  as  against  the  government. 
Frisbie  v.  Whitney,  9  Wall.  187;  Yosemite  Valley  Case,  15 
Wall.  77. 

As  to  all  portions  of  the  premises  named  in  the  declaratory 
statement  not  actually  occupied,  they  were  still  public  lands, 
open  to  the  occupation  of  any  honest  settler  who  desired,  in 
good  faith,  to  contest  the  pre-emption  rights  of  a  prior  settler. 
Section  2273,  which  provides  for  the  settling  of  contests  be- 
tween different  settlers  by  the  local  land  officers,  also  pro- 
vides that,  "when  two  or  more  persons  settle  upon  the  same 
tract  of  land,  the  right  of  pre-emption  shall  be  in  him  who 
made  the  first  settlement,"  clearly  contemplates  the  right  of 
more  than  one  pre-emptor  to  settle  upon   and  claim  the  same 
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quarter  section,  said  settlement  always  being  made  with  the 
implied  proviso  that  the  land  will  eventually  go  to  the  earliest 
pre-emptor  who,  upon  contest,  is  found  to  have  complied  with 
the  law.  Such  settlers  upon  the  same  quarter  section  are  not 
trespassers  only  when  they  intrude  upon  the  actual  possession 
and  improvements  of  the  other.  This  has  been  the  interprets- 
tion  given  the  law  by  the  department  and  the  courts  from  the 
earliest  period  of  its  enactment.  It  is  also  a  general  proposi- 
tion of  law  that  where  the  plaintiff's  right  to  recover  rests  upon 
prior  possession  alone,  that  possession  must  be  actual;  a  con- 
structive possession  is  not  sufficient.  Sampson  v.  Sampson,  15 
Cal.  93;  Coryell  v.  Cain,  16  Cal.  567;  De  Graw  v.  Taylor,  37  Mo. 
310;  Fugate  V.  Pier  &  Sons,  49  Mo.  441;  Walsh  v.  Hill,  38  Cal.  481; 
Thompson  v.  Bunson,  61  N.  Y.  68;  3  Washb.  Real  Prop.  118, 
§  9;  Jackson  v.  Warford,  7  Wend.  62. 

Atherton  v;  Fowler,  supra,  contains  nothing  contrary  to 
this  rule;  but  the  doctrine  of  th^t  case,  on  the  contrary,  is  in 
accord  with  the  rulings  of  the  department  and  the  former  de- 
cisions of  the  courts.  The  case  is  one  of  the  many  growing 
out  of  the  famous  **Soscol  Ranch"  matter.  In  that  case  a  tres- 
passer, seeking  to  justify  under  his  pre-emption  rights,  had 
entered  forcibly  upon  the  prior,  peaceable,  actual  possession 
of  the  other,  by  breaking  through  his  enclosure,  and  forcibly 
ousting  him  of  his  possession,  and  driving  him  out  by  threats 
and  violence.  The  court  says:  **The  defendants  in  this  case, 
though  taking  no  part  in  the  night  invasion  mentioned 
in  that  case,  (Frisbie  v.  Whitney,)  did,  during  the  spring  and 
summer  of  1862  and  1863,  enter  upon  the  land  in  the  possession 
of  Page, — land  which  in  every  instance  was  inclosed  within 
fences,  and  which  was  under  actual  cultivation;  and  this  entry 
was  without  the  consent,  or  having  in  any  way  the  permission, 
of  those  in  possession,  but  by  forcibly  driving  them  out."  96 
U.  S.  514.  Again  says  the  court:  **Does  the  policy  of  the  pre- 
emption law  authorize  astrangerto  thrust  these  men  out  of  their 
houses,  seize  their  improvements,  and  settle  exactly  where  they 
were  settled,  and  by  these  acts  acquire  the  initiatory  right  of 
pre-emption?    The  generosity  by  which  congress  gave  the  set- 
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tier  the  right  of  pre-emption  was  not  intended  to  give  him  the 
benefit  of  another  vian's  labor,  and  authorize  him  to  turn  that 
man  and  his  family  out  of  their  home.  It  did  not  propose  to 
to  give  its  bounty  to  settlements  obtained  by  violence  at  the  ex- 
pense of  others.  The  right  to  make  a  settlement  was  to  be  ex- 
ercised on  unsettled  land — to  make  improvements  on  unim- 
proved land.  To  erect  a  dwelling  house  did  not  mean  to  seize 
some  other  man*5  dwelling.  It.  had  reference  to  vacant  land, — 
to  unimproved  land;  and  it  would  have  shocked  the  moral 
sense  of  the  men  who  passed  these  laws  if  they  had  supposed 
that  they  had  extended  an  invitation  to  the  pioneer  population 
to  acquire  inchoate  rights  to  the  public  lands  by  trpspass,  by 
violence,  by  robbery,  by  acts  leading  to  homicides  and  other 
crimes  of  less  moral  turpitude."  96  U.  S.  519.  The  court  in 
this  language  was  answering  the  position  taken  by  counsel  that, 
in  absence  of  some  statute  other  than  the  pre-emption  law  it- 
self, the  lands  were  public  lands,  open  to  settlement,  and  that 
the  settler  making  entry  thereon  by  force  was  not  a  trespasser. 
The  court  did  not  intend  to  extend  the  doctrine  announced  be- 
yond the  actual  possessions  of  the  claimant;  for  in  anothei  part  of 
the  opinion  the  court,  in  addition  to  what  has  been  already 
quoted  as  lo  inclosures  of  the  land,  says:  '*Undoubtedly  there 
have  been  cases  and  may  be  cases  again,  where  two  persons,  mak- 
ing settlement  on  different  parts  of  the  same  quarter  section  of 
land, may  present  conflicting  claims  to  the  right  of  pre-emption 
of  the  whole  quarter  section,  and  neither  of  them  be  a  trespasser 
upon  the  possession  of  the  other,  for  the  reason  that  the  quar- 
ter section  is  open  and  uninclosed,  and  neither  party  interferes 
with  the  actual  possession  of  the  other.  In  such  cases,  the  set- 
tlement of  the  latter  of  the  two  may  be  honafide,  for  many  rea- 
sons.''    96  U.  S.  516. 

But  if  there  were  any  doubt  as  to  the  doctrine  announced 
in  Atherton  v.  Fowler,  supra,  the  supreme  court  itself  has  an- 
nounced what  was  meant  by  the  language  there  used.  In  Belk 
V.  Meagher,  Chief  Justice  Waite,  speaking  for  the  court,  says: 
'•There  is  nothing  in  Atherton  v.  Fowler,  96  U.  S.  513,  to  the 
contrary  of  this.     In  that  case  it  was  held  a  right  of  pre-emp- 
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tion  could  not  be  established  by  a  forcible  intrusion  upon  the 
possession  of  one  who  had  already  settled  uf  on,  improved^  and 
inclosed  the  property.  Upon  that  proposition  the  court  was 
unanimous.  We  also  all  agree  that,  if  a  peaceable  entry  had 
been  made  on  lands  which  had  not  been  inclosed  or  improved, 
a  good  right  might  have  been  secured."  104  U.  S.  287. 
And  the  learned  judge  also  explains  the  reason  of  his  and 
Judge  Clifford's  dissent  in  Atherton  v.  Fowler,  to-wit,  that 
the  facts  did  not  show  that  the  entry  in  that  case  was  a  forci- 
ble one.  Here,  then,  in  Belk  v.  Meagher,  sicpra,  we  have  the 
opinion  of  the  unanimous  court  that,  where  the  peaceable 
entry  is  made  on  lands  not  inclosed  or  improved,  a  good  right 
is  secured  thereby  to  the  pre-emptor;  placing  the  doctrine  of 
Atherton  v.  Fowler  in  accord  with  prior  decisions  and  the 
practice  and  rulings  of  the  department. 

If,  then,  the  settlement  of  the  defendant  Driscoll  was  upon 
unoccupied  portions  of  the  land  in  controversy,  the  plain tifif 
would  not  have  the  right,  by  virtue  of  his  prior  filing,  to  oust 
him  from  such  possession;  nor  would  he  have  the  right,  as  a 
prior  pre-emptor,  to  oust  this  defendant  from  any  portion  of 
the  land  filed  upon,  except  such  as  he  (the  plaintiff)  had  actu- 
ally settled  uj)on  or  improved;  and  as  the  evidence  does  not 
show  the  defendant  Driscoll  to  have  been  in  the  possession  of 
any  part  of  the  premises  which  had  been  in  the  prior,  actual 
possession  of  the  plaintiff,  the  verdict  should  have  been  set 
aside. 

But  there  is  another  view  which  should  not  be  overlooked 
by  the  court  in  determining  this  case.  The  court  below,  by  the 
apparent  solicitation  of  the  opposing  counsel,  entered  into  an 
investigation,  and  finally  determined  the  pre-emption  right  of 
the  plaintiff,  Forbes,  to  the  claim  in  controversy,  as  against 
the  contestant,  in  determining  the  right  of  possession.  It  was 
the  only  issue  raised  by  the  pleadings,  it  was  the  only  issue 
made  by  the  evidence,  and  it  was  the  issue  determined  by  the 
verdict  of  the  jury.  The  plaintiff  did  not  seek  to  oust  a  tres- 
passer from  his  house,  his  inclosure,  ana  his  premises.  He 
sought  to  eject  a  junior  pre-emptor  from   the  entire  claim,  be- 
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cause  he  (the  plaintiff)  had  a  better  right  of  pre-emption.  Has 
a  court  of  law  anj^  jurisdiction  to  determine  such  right  at  all? 
and  can  it  exercise  such  jurisdiction  pending  or  prior  to  the 
determination  of  such  question  by  the  land  department? 

The  power  to  sell  and  dispose  of  the  public  lands  is  essen- 
tially of  an  administrative  or  executive  character.  Congress, 
under  its  constitutional  power  '  *to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the  territory  and  other 
property  belonging  to  the  United  States,"  (Const.  U.  S. )  has 
placed  this  executive  function  in  the  hands  of  a  special  tribunal 
subject  to  the  supervision  of  one  of  the  excutive  officers  of  the 
department.  The  general  land  office  was  created  at  a  very 
early  day  in  the  history  of  the  government,  and  the  public  do- 
main was  subdivided  into  land  districts;  and  local  land  offices 
established  at  about  the  same  time;  and  while  the  general 
and  local  land  offices  have  been  made,  at  different  times, 
adjuncts  of  the  treasury  and  other  departments  oi  the  gov- 
ernment, and  made  subject,  also,  at  different  times,  to  the 
supervision  of  the  heads  of  these  departments,  and  of 
the  president  himself,  yet  the  general  character  of  the 
tribunal  has  been  the  same.  In  1841  the  iirst  full  and  com- 
plete pre-emption  law  was  enacted.  Pre-emption  laws 
had  been  enacted  prior  thereto,  for  limited  periods,  and  were 
the  subject  of  frequent  change  and  amendments;  but  the  act  of 
1841  so  much  enlarged  the  rights  of  pre-emption  that  it  is  re- 
ferred to  as  **the  pre-emption  act."  Under  this  law,  as  first 
enacted,  as  questions  as  to  the  rights  of  pre-emption  between 
different  settlers  were  required  to  be  settled  by  the  register  and 
receiver,  subject  to  an  appeal  to  the  secretary  of  the  treasury. 
But  the  act  of  1858  changed  this  section  of  1841,  and  made  it 
substantially  as  now  embodied  in  Rev.  St.  U,  S.  §  2273  provid- 
ing, that  "all  questions  as  to  the  right  of  pre  emption  arising 
between  different  settlers  shall  be  determined  by  the  register 
and  receiver  of  the  district  within  which  the  land  is  situated; 
and  appeals  from  the  decision  of  the  district  officers,  in  cases  of 
contest  for  the  right  of  pre-emption,  shall  be  made  to  the  com- 
missioner of  the  general  land  office,  \^hose  decision   shall   be 
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final,  unless  appeal  therefrom  be  taken  to  the  secretary  of  the 
interior." 

Here,  under  the  act  of  1858,  was  created  a  special  tribunal 
to  determine  the  right  of  pre-emption  between  contesting  set- 
tlers on  the  public  lands;  and  the  act  gives  the  register  and 
receiver  power,  in  the  first  instance,  to  determine  that  right, 
and,  in  case  of  appeal,  makes  the  commissioner's  decision  final, 
unless  appeal  be  taken  to  the  secretary  of  the  interior.  Could 
language  be  plainer,  or  the  intention  of  congress  be  more 
clearly  expressed?  This  tribunal  created  by  congress  is  given 
expressly  the  judicial  powers  to  hear  and  finally  determine  all 
rights  of  pi:e-emption  between  contesting  settlers  on  the  public 
lands.  We  need  not  argjae  what  might  have  been  the  powers 
of  this  tribunal,  invested  with  the  executive  power  of  making 
sale  of  the  public  lands,  to  determine  all  questions  of  fact  that 
might  arise  in  the  exercise  of  such  power,  under  the  well 
known  rule  that  when  an  executive  power  is  conferred,  and  no 
tribunal  is  designated  for  determining  contested  questions  of 
fact  arising  in  its  exercise,  the  body  or  tribunal  upon  which  the 
power  is  conferred  is  held  to  have  such  power;  for  congress 
has  seen  fit  to  confer  upon  the  land  department  the  express 
power  to  hear  and  determine  all  matters  of  pre-emption  right 
between  such  settlers,  and  such  power  is  necessarily  exclusive. 
The  granting  the  right  of  pre-emption  to  one  settler  deter- 
mines all  questions  of  fact  upon  which  the  granting  of  that 
right  depended.  Whenever  a  statute  grants  a  right  not  before 
existing,  and  prescribes  the  method  of  obtaining  or  contesting 
that  right,  such  method  is  exclusive.  Dwar.  St.  275  n.  But 
we  are  not  required  to  invoke  this  principle  of  law,  for,  whether 
or  not  this  tribunal  created  by  congress  for  the  sale  and  dispo- 
sition of  the  public  lands  be  so  far  a  part  of  the  co-ordinate 
branch  of  the  government  as  to  be  free  from  judicial  control, 
it  is  very  clear  from  the  decisions  of  the  federal  courts  that  it 
is  given  such  judgment  and  discretion  and  quasi  judicial  powers 
that  its  decisions  are  not  open  to  review  by  the  courts  in  a  col- 
lateral attack,  and  its  officers  are  free  from  control  of  the  courts 
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tio  compel  or  restrain  their   action  in  any  matter  before  them 
not  purely  ministerial: 

Says  Chief  Justice  Taney  in  Decatur  v.  Paulding:  *'The 
interference  of  the  courts  with  the  performance  of  the  ordinary 
duties  of  the  executive  departments  of  the  government  would 
be  productive  of  nothing  but  mischief,  and  we  are  quite  sat- 
isfied that  such  a  power  was  never  intended  to  be  given 
to  them."  14  Pet.  516.  This  language  of  Judge  Taney  is 
cited  with  approval  of  the  court  in  Gaines  v.  Thompson, 
in  which  it  was  sought  to  restrain  the  action  of  the  sec- 
retary of  the  interior  in  directing  the  cancellation  of 
Gaines'  entry  to  certain  public  lands;  and  Judge  Miller, 
in  referring  to  the  powers  of  the  oflBcers  of  the  land  de- 
partment, says:  ''Certain  powers  and  duties  are  confided  to 
these  officers,  and  to  them  alone,  and  however  the  court  may, 
in  ascertaining  the  rights  of  parties  in  suits  properly  brought 
before  them,  pass  upon  the  legality  of  their  acts,  after  the  mat- 
ter has  once  passed  from  their  control,  there  exists  no  power 
in  the  courts,  by  any  of  its  processes,  to  act  upon  the  officer  so 
as  to  interfere  with  the  exercise  of  that  judgment  while  the 
matter  is  properly  before  him  for  action.  The  reason  for  this 
is  that  the  law  resposes  this  discretion  in  him  for  that  occasion, 
and  not  in  the  courts.  The  doctrine  is  therefore  as  applicable 
to  the  writ  of  injunction  as  it  is  to  a  writ  of  mandamus."  7 
Wall.  352. 

This  decision  undoubtedly  announces  the  correct  rule,  and 
the  better  reason  why  the  courts  refuse  to  interfere  with  the 
land  department  in  the  exercise  of  its  conferred  powers,  though 
it  is  a  familiar  as  it  is  a  sound  principle  of  law  that,  in  acts 
strictly  executive,  and  partaking  of  a  political  character,  the 
executive  department  of  the  government  is  accountable  only  to 
conscience  and  the  country;  yet  when  the  acts  of  an  executive 
officer  are  not  of  such  political  character,  but  affect  the.private 
interests  of  individuals,  they  may,  in  a  proper  case,  be  exam- 
ined by  the  courts  of  chancery. 

In  Johnson  v.  Towsley,  13  Wall.  73,  the  powers  of  the  de- 
partment, and  the  powers  of  the  courts  to  review  the  action  of 
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the  department,  is  very  carefully  considered.  The  local  land 
office  had  permitted  Towsley  to  prove  op  on  his  preemption 
claim,  and  had  issued  to  him  the  usual  certificate.  Johason,  a 
settler  upon  the  same  quarter  section,  contested  Towsley's 
right  of  pre-emption.  The  commissioner  affirmed  the  action 
of  the  local  officers,  and  Johnson  appealed  to  the  secretary  of 
of  the  interior,  who  reversed  the  action  of  the  officers  below, 
and  directed  a  patent  to  issue  to  Johnson,  upon  the  ground 
that  Towsley  had  previously  filed  a  declaratory  statement  for 
another  tract  of  land,  and  that  his  second  filing  was  therefore 
invalid.  The  question  was  solely  one  of  law,  and  the  secretary 
of  the  interior  agreeing  with  the  commissioner  and  the  local  of- 
ficers that,  upon  the  facts,  Towsley  was  entitled  to  the  patent 
It  was  contended  in  the  court  below,  in  favor  of  Johnson,  that 
the  decision  of  the  secretary  was  final,  being  that  of  a  special 
tribunal;  while  an  the  part  of  Towsley  it  was  conteiided  that  a 
court  of  chancery  has  power  to  review  the  action  of  such  a  tri- 
bunal in  case  of  a  misconstruction  of  law,  of  fraud  or  mistake 
preventing  a  hearing  and  determination  of  the  case  upon  its 
merits.  The  supreme  court,  in  a  very  elaborate  and  well  con- 
sidered opinion  by  Mr.  Justice  Miller,  goes  over  the  whole 
ground  as  to  the  authority  of  courts  to  review  the  action  of  the 
land  department,  and  upon  that  subject  says:  ''B\it  while  we 
find  no  support  to  the  proposition  of  the  counsel  for  the  plain- 
tiffs in  error  in  the  special  provisions  of  the  statute  relied  on, 
it  is  not  to  be  denied  that  the  argument  is  much  stronger  wher 
founded  on  th^  general  doctrine  that,  when  the  law  has  confided 
to  a  special  tribunal  the  authority  to  hear  and  determine  certain 
matteii?  arising  in  the  course  of  its  duties,  the  decision  of  that 
tribunal,  within  the  scope  of  its  authority,  is  conclusive  upon 
all  others.  That  the  action  of  the  land  office  in  issuing  a 
patent  for  any  of  the  public  lands  subject  to  sale,  by  pre-emp- 
tion or  otherwise,  is  conclusive  of  the  legal  title,  must  be  ad- 
mitted under  the  principle  above  stated;  and  in  all  courts,  and 
in  all  forms  of  judicial  proceedings  where  this  title  must  con- 
trol, either  by  reason  of  tlie  limited  ])owers  of  the  court,  or  the 
essential  characler  of  the  proceeding  no   inquiry   can   be   per- 
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mitted  into  the  circumstances  under  which  it  was  obtained. 
On  the  other  hand  there  has  always  existed  in  the  courts  of 
equity  the  power  in  certain  classes  of  cases  to  inquire  into  ard 
correct  mistakes,  injustice,  and  wrong  in  both  judicial  and  ex- 
ecutive action,  however  solemn  the  form  which  that  action  may 
assume  when  it  invades  private  rights;  and  by  virtue  of  this 
power  the  final  judgments  of  courts  of  law  have  been  annulled 
or  modified,  and  patents  and  other  important  instruments  issu- 
ing from  the  crown  or  other  executive  branch  of  the  govern- 
ment have  been  corrected  or  declared  void,  or  other  relief 
granted.  No  reason  is  perceived  why  the  action  of  the  land 
oflSce  should  constitute  an  exception  to  this  principle."  13 
Wall.  83,  84. 

It  wilLbe  perceived  that  the  court  puts  the  jurisdiction  of 
courts  of  equity  upon  the  same  ground  as  in  case  of  its  exercise 
over  courts  of  law,  or  any  other  tribunal  which  has  erred  in  its 
construction  of  the  law  governing  it,  or  has  been  imposed  upon 
by  fraad  or  mistake;  and,  further  on  in  the  same  opinion,  the 
court  announces  the  doctrine  which  has  since  governed  and 
controlled  the  courts  in  the  exercise  of  their  jurisdiction  over 
the  land  department:  '*This  court  has,  at  all  times,  been  care- 
ful to  guard  itself  against  an  invasion  of  the  functions  confided 
by  law  to  other  departments  of  the  government;  and,  in  refer- 
ence to  the  proceeding  before  the  officers  entrusted  with  the 
charge  of  selling  the  public  lands,  it  has  frequently  and  firmly 
refused  to  interfere  with  them  in  the  discharge  of  their  duties, 
either  by  mandamus  or  injunction,  so  long  as  the  title  remained 
in  the  United  States,  and  the  matter  was  rightfully  before  its 
officers  for  decision.  On  the  other  hand  it  has  constantly  as- 
serted the  right  of  the  proper  courts  to  inquire,  after  the  title 
had  passed  from  the  government,  and  the  question  became  one 
of  private  right,  whether,  according  to  the  established  rules  of 
equity  and  the  acts  of  congress  concerning  the  public  lands, 
the  party  holding  that  title  should  hold  absolutely  as  his  own 
or  as  trustee  for  another;  and  we  are  satisfied  that  the  relations 
thus  established  between  the  courts  and  the  land  department 
are  not  only  founded  on  a  just  view  of  the  duties  and  x)owers  of 
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each,  but  are  essential  to  the  ends  af  justice,  and  to  a  sound  ad- 
ministration of  law."     13  Wall.  87. 

Here  is  distinctly  announced  what  jurisdiction  will  be  exer- 
cised by  the  courts,  and  when  it  will  exercise  such  jurisdiction. 
This  is  the  leading  case  on  this  subject;  for  while  the  same  doc- 
trine had  been  before  expressed  in  various  opinions,  yet  the 
whole  subject  is  here  again  reviewed.  The  case  was  elabor- 
ately discussed  by  eminent  counsel,  nnd  the  court  itself  was  so 
impressed  with  the  importance  of  the  subject  that  the  learned 
judge,  at  the  beginning  of  the  opinion,  takes  occasion  to  say: 
'  *This  proposition  is  not  a  new  one  in  this  court  in  this  class  of 
cases,  but  it  is  maintained  that  none  of  the  cases  heretofore  de- 
cided extend,  in  principle,  to  the  one  before  us;  and  the  ques 
tion  being  pressed  upon  our  attention  with  an  earnestness  and 
fullness  of  argument  which  it  has  not  perhaps  before  received, 
and  with  reference  to  statutes  not  heretofore  considered  by  the 
court,  we  deem  the  occasion  an  appropriate  one  to  re-examine 
the  whole  subject.*'     13  Wall.  81. 

This  opinion  has  since  freqirently  been  referred  to,  and  the 
doctrine  there  announced  has  been  affirmed  by  subsequent  de- 
cisions of  the  court. 

In  Shepley  et  al.  v.  Cowan  et  al.  the  court,  in  refusing  to  review 
the  action  of  the  land  department,  by  Field,  J.,  says:  **Thereis 
no  evidence  of  any  fraud  or  imposition  practiced  upon  them,  or 
that  they  erred  in  the  construction  of  any  law  applicable  to  the 
case.  It  is  only  contended  that  they  erred  in  their  deduction 
from  the  proofs  presented;  and  for  errors  of  that  kind,  where 
parties  interested  had  notice  of  the  proceedings  before  the  land 
department,  and  were  permitted  to  contest  the  same,  as  in  the 
present  case,  the  courts  can  furnish  no  remedy.  The  officers 
of  the  land  department  are  specially  designated  by  law  to  re- 
ceive, consider,  and  pass  upon  proofs  presented  with  respect  to 
settlement  upon  the  public  lands  with  a  view  to  secure  rights 
of  pre-emption.  If  they  err  in  the  construction  of  the  law  ap- 
plicable to  any  case,  or  if  fraud  is  practiced  upon  them,  or  they 
themselves  are  chargable  with  fraudulent  practices,  their  rul- 
ings may  be  reviewed  and  annulled  by  the  courts,  where  a  con- 
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troversy  arises  between  private  parties  founded  upon  their  de- 
cisions; but,  for  mere  errors  of  judgment  upon  the  weight  of 
evidence  in  a  contested  case  before  them,  the  only  remedy  is  by 
appeal  from  one  officer  to  another  of  the  department,  and,  per- 
haps, under  special  circumstances,  to  the  president. "  91  U.  S. 
340. 

In  Moore  v.  Robbins,  on  appeal  to  the  supreme  court  of 
the  United  States,  the  secretary  of  the  interior  had  entertained 
an  appeal  from  the  commissioner  of  the  general  land  office,  af- 
ter the  patent  had  issued,  and  had  reversed  the  commissioner, 
and  ordered  a  cancellation  of  the  patent;  and  the  supreme  court 
of  Illinois  held  the  action  of  the  secretary  as  final,  and  that  the 
court  could  not  exercise  its  chancery  jurisdiction  in  such  a  case. 
Johnson  v.  Towsley,  supra,  had  not  then  been  decided  by  the 
supreme  court  of  the  United  States.  Miller,  J. ,  in  affirming 
the  doctrine  announced  in  Johnson  v.  Towsley,  supra,  goes  fur- 
ther and  limits  the  time  when  control  over  the  land  by  the  de- 
partment ceases  to  the  act  of  issuing  the  patent.  That  while 
prior  to  the  issuing  of  the  patent  th^  department  has  power  to 
hear  and  determine  all  questions  arising  as  to  its  issue,  yet,  so 
soon  as  the  patent  has  issued,  the  jurisdiction  of  the  depart- 
ment is  at  an  end,  and  the- power  of  the  courts  may  be  invoked, 
in  a  case  coming  within  their  jurisdiction.     96  U.  S.  530. 

In  Marquez  v.  Frisbie,  an  equitable  action  was  brought  in 
the  state  court  of  California,  setting  forth  certain  errors  alleged 
to  have  been  committed  by  the  land  officers  and  the  secretary 
of  the  interior,  whereby  an  order  had  been  entered  by  the  sec- 
retary of  the  interior,  permitting  the  defendant  to  enter  the  land 
and  praying  the  court  to  decree  that  the  title  which  the  defendant 
might  obtain  should  inure  to  the  plaintiff,  etc.  Upon  demurrer 
to  such  petition  the  court  again  goes  over  fully  the  powers  of 
the  land  officers,  and  the  power  of  review  vested  in  the  courts. 
After  reciting  the  facts  stated  in  the  complaint,  the  court,  by 
Mr.  Justice  Miller,  says:  **It  plaintly  appears  from  this — 
First,  that  defendants  had  not  the  legal  title;  second,  that  it 
was  in  the  United  States;  third,  that  the  matter  was  still 
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in  j^eri  and  under  the  control  of  the  land  officers.  Nothing 
in  the  record  of  the  case  before  us  ^ives  evidence  that 
any  further  steps  by  the  department  have  been  taken  in 
the  case.  We  have  repeatedly  held  that  the  courts  will 
not  interfere  with  the  officers  of  the  government  while  in  the 
discharge  of  their  duties  in  disposing  of  the  public  lands, 
either  by  injunction  or  by  mavdarmis.  Litchfield  v.  Reg- 
ister and  Receiver,  9  Wall.  552.  Gaines  v.  Thompson, 
7  Wall.  347;  Secretary  v.  McGarrahan,  9  Wall.  298.  And  we 
tliink  it  would  be  quite  as  objectionable  to  permit  a  state  court, 
while  such  a  question  was  under  the  consideration  and  within 
the  control  of  the  executive  departments,  to  take  jurisdiction 
of  the  case  by  reason  of  their  control  of  the  parties  concerned, 
and  render  a  decree,  in  advance  of  the  action  of  the  govern- 
ment, which  would  render  its  patents  a  nullity  when  issued. 
After  the  United  States  had  parted  with  its  title,  and  the  indi- 
vidual had  become  vested  with  it,  the  equities  subject  to  which  he 
holds  it  may  be  enforced,  but  not  before.  Johnson  v.  Towslej', 
13  Wall.  72;  Shepley  v.  Cowan,  91  U.  S.  330."  101  U.  S.  474, 
475.  And  the  court  further  on  quotes  approvingly  from  decis- 
ions already  referred  to,  as  follows:  **The  decisions  of  the  of- 
ficers of  the  land  department,  made  within  the  scope  of  their 
authority  on  questions  of  this  kind,  is,  in  general,  conclusive 
everywhere,  except  when  considered  by  way  of  appeal  within 
that  department;  and  that  as  to  the  facts  on  which  this  decision 
is  based,  in  the  absense  of  fraud  or  mistake,  that  decision  is 
conclusive,  even  in  courts  of  justice  where  the  title  afterwards 
comes  in  question;  but  that  in  this  class  of  cases,  as  in  all 
others,  there  exists  in  the  courts  of  equity  the  jurisdiction  to 
correct  mistakes,  to  relieve  against  frauds  and  impositions,  and 
in  cases  where  it  is  clear  that  these  officers  have  by  mistake  of 
the  law  given  to  one  man  the  land  which  on  the  undisputed  facts 
belonged  to  another,  to  give  appropriate  relief.  Moore  v.  Rob- 
bins,  stipra;  Shepley  v.  Cowan,  sujyra;  Johnson  v.  Towsley,  ^«- 
pra:'     101  U.  S.  476. 

Here  is  distinctly  and  succinctly  announced  by  the  supreme 
court  the  jurisdiction  that  will  be  exercised  by  the  courts  over 
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the  decisions  of  the  land  department,  and  the  jurisdiction  that 
will  not  be  exercised;  the  time  when  it  will  be  and  the  time 
when  it  will  not  be,  exercised.  The  time  when  it  will  not  exer- 
cise  such  jurisdiction  is  while  the  matter  is  still  ''in fieri,'*  and 
prior  to  the  time  when  the  United  States  has  parted  with  its 
title  by  the  issue  of  the  patent,  and  the  defendant  has  become 
vested  with  such  title.  Applying  the  doctrines  of  that  case  to 
the  facts  in  evidence  in  this  case,  and  it  is  conclusive  of  it. 
Here  the  defendant  alleged  and  offered  to  prove,  that  a  contest 
"was  then  pending  before  the  local  land  office  between  the 
p'aintiff  Forbes  and  the  defendant  DriscoU,  for  the  same  land, 
which  off^r  was  rejected  as  immaterial.  Perhaps,  as  a  mere 
matter  of  fact,  it  was  immaterial;  for  the  mere  fact  as  to 
whether  a  contest  was  or  was  not  pending  was  immaterial,  the 
jurisdiction  of  the  court  depending  not  upon  the  fact  of  whether 
a  contest  was  or  was  not  pending,  but  upon  the  fact  of  whether 
the  jurisdiction  of  the  department  was  or  was  not  ended  by  the 
issue  of  the  patent.  Here  the  jurisdiction  of  the  land  depart- 
ment had  been  exercised  no  further  than  to  permit  the  filing  of 
the  declaratory  statement  by  each  contesting  claimant.  The 
matter  was  yet  *'m^€ri,*' and  the  decision  of  the  court  upon 
the  issue  framed  by  the  pleadings,  determining  in  advance  of 
the  department  the  pre-emption  right  in  favor  of  Forbes,  was 
an  unwarranted  inferferance  with  the  jurisdiction  of  the  land 
department,  and  was  unauthorized,  within  the  doctrine  an- 
nounced by  this  decision. 

The  supreme  court  again  reiterates  the  same  doctrine  in  U. 
S.  V.  Schurz,  in  which  a  mandamus  issued  to  compel  the  deliv- 
ery of  the  patent,  which  had  been  signed  and  recorded,  and 
everything  by  the  land  department  done,  except  the  final  act  of 
delivery.  The  court,  holding  the  act  of  delivery  to  be  a  mere 
ministerial  act,  which  the  officer  was  bound  to  perform,  says: 
**Congress  has  also  enacted  a  system  of  laws  by  which  rights 
to  these  lands  may  be  acquired,  and  the  title  of  the  government 
conveyed  to  the  citizen.  This  court  has,  with  a  strong  hand, 
upheld  the  doctrine  that,  so  long  as  the  legal  title  to  these 
lands  remained  in  the  United  States,  and  the  proceedings  for 
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acquiriDg  it  were  as  yet  'infieri,^  the  courts  would  not  interfere 
to  control  the  exercise  of  the  power  thus  vested  in  that  tri- 
bunal.    To  that  doctrine  we  still  adhere/'     102  U.  S.  396. 

In  Quinby  v.  Canlan  there  is  a  very  interesting  re  examin- 
ation of  the  powers  of  the  court  to  review  the  action  of  the  land 
department,  by  Field,  J.,  and  the  former  doctrine,  as  an- 
nounced in  the  decisions  already  quoted  from,  is  not  only  ad- 
hered to  and  re-affirmed,  but  the  court  goes  a  step  further,  and 
says,  not  only  was  the  determination  of  mere  questions  of  fact 
by  the  department  binding  upon  the  courts,  but  also  the  deter- 
mination of  mixed  questions  of  law  and  fact;  and  the  court  there 
says  that  not  only  must  it  appear  that  the  department  has  been 
imposed  upon  by  fraud,  or  that  mistake  has  been  committed, 
but  this  fact  must  clearly  appear.  **It  would  lead  to  endless 
litigation,  and  be  fruitful  of  evil,  if  a  supervisory  power  were 
vested  in  the  courts  over  the  action  of  the  numerous  officers  of 
the  land  department,  on  mere  questions  of  fact  presented  for 
their  determination.  It  is  only  when  those  officers  have  mis- 
construed the  law  applicable  to  the  case  as  established  before 
the  department,  and  thus  have  denied  to  parties'  rights  which 
wpon  a  correct  construction,  would  have  been  conceded  to  them, 
or  where  misrepresentations  and  fraud  have  been  practiced  neces- 
sarily affecting  their  judgment,  that  the  courts  can,  in  a  proper 
proceeding,  interfere  and  refuse  to  give  effect  to  their  actioip. 
On  this  subject  we  have  repeatedly  and  with  emphasis  ex- 
pressed our  opinion,  and  the  matter  should  be  deemed  settled- 
Johnson  V.  Towsley,  13  Wall.  72;  Shepley  v.  Cowan,  91  U.  S. 
330;  Moore  V.  Bobbins,  96  U.  S.  530.  And  we  may  also  add,  in 
this  connection,  that  the  misconstruction  of  the  law  by  the  of- 
ficers of  the  department  which  will  authorize  the  interference 
of  the  court  must  be  clearly  manifest,  and  not  alleged  upon 
possible  finding  of  the  facts  from  the  evidence  different  from 
that  reached  by  them."     104  U.  S.  426. 

In  Smelting  Co.  v.  Kemp,  104  U.  S.  647,  the  court  again 
asserts  the  doctrine  of  former  cases. 

In  Steele  v.  Smelting  Co.  the  defendant  sought  to  set  up  his 
equitable  interest  in  the  land  as  a  legal  defense  against  the  paten- 
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tee  suing  for  possession,  and  the  court,  by  Mr.  Justice  Field,  in 
reiterating  the  doctrine  so  many  times  announced  by  the  court, 
almost  petulently  remarks:  *  We  have  so  often  had  occasion 
to  speak  of  the  land  department,  the  object  of  its  creation,  and 
the  powers  it  possesses  of  the  alienation  by  patent  of  portions 
of  the  puclic  lands,  that  it  creates  an  unpleasant  surprise  to 
find  that  the  counsel  in  discussing  the  effect  to  be  given  to  the  ac- 
tion of  that  department  overlook  our  decisions  on  the  subject. 
That  department,  as  we  have  repeatedly  said,  was  established 
to  supervise  the  various  proceedings  whereby  a  conveyance  of 
title  from  the  United  States  to  portions  of  the  public  domain  is 
obtained,  ard  to  see  that  the  requirements  of  the  different  acts 
of  congress  are  fully  complied  with.  Necessarily,  therefore, 
it  must  consider  and  pass  upon  the  qualifications  of  the  appli- 
cant, the  acts  he  has  performed  to  secure  the  title,  the  nature 
of  the  land,  and  whether  it  is  of  the  class  which  is  open  to  sale. 
Its  judgment  upon  these  matters  is  that  of  a  special  tribunal, 
and  is  unassailable  except  by  direct  proceedings  for  its  annul- 
ment or  limitation.  Such  has  been  the  uniform  language  of 
this  court  in  repeated  decisions."  106  U.  S.  451,  1  Sup.  Ct. 
Rep.  389. 

In  Baldwin  v.  Stark,  107  U.  S.  463,  2  Sup.  Ct.  Rep.  473,  the 
court  held  that  whether  the  court  had  once  exercised  his  pre- 
emption right  was  so  far  a  question  of  fact  that  it  must  be  ad- 
mitted to  have  been  passed  upon  by  the  department,  and  that 
such  finding  is  final. 

In  the  late  case  of  U.  S.  v.  Minor,  where  the  supreme  court 
lays  down  the  doctrine  that  the  United  States  may  maintain  an 
action  and  cancel  a  patent  procured  by  perjury  and  upon  false 
affidavit,  the  proceeding  being  wholly  ex  parity  no  contest  hav- 
ing been  had,  the  United  States  in  no  manner  being  represented 
before  the  department,  and  having  had  no  knowledge  of  the  fraud 
prior  to  the  issuing  of  the  patent,  the  court,  distinguishing 
such  a  proceeding  from  a  contest  between  different  settlers  upon 
the  public  land,  and  re-examining  the  former  doctrine  an- 
nounced by  that  court  says:  **It  has  been  often  said  by  this 
court  that  the  land  officers  are  a  special  tribunal  of  a  quasi  ju- 
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dicial  character,  and  their  decision  on  the  facts  before  them  is 
conclusive;  and  we  are  not  now  controverting  the  principle 
that,  when  a  contest  between  individuals  for  the  right  to  a  pat- 
ent for  public  lands  has  been  brought  before  these  officers,  and 
both  parties  have  been  represented  and  had  a  hearing,  that 
those  parties  are  concluded,  as  to  all  the  facts  thus  in  issue,  by 
the  decision  of  the  officers."  114  U.  S.  243,  5  Sup.  Ct.  Rep. 
836. 

In  Lee  v.  Johnson  y^  e  have  the  last  utterance  of  the  su- 
preme court,  so  far  as  their  decisions  have  been  published, 
upon  this  question.  In  that  case  the  secretary  of  the  interior 
had  reversed  the  action  of  the  commissioner  upon  a  question 
which  it  was  claimed  was  not  in  issue  upon  the  appeal,  and 
that  the  secretary's  action,  ther^.fore,  was  original  rather  than 
appellate,  and  void,  and  the,  Michigan  court  upon  that  ground, 
had  set  aside  his  action  as  Illegal;  but  the  supreme  court  of 
the  United  States  held  that  the  matter  was  properly  before  the 
secretary  for  review,  and  reversed  the  supreme  court  of  Mich- 
igan, and  lays  down  the  doctrine  clearly  that  courts  of  law 
have  no  jurisdiction  to  review  the  decisions  of  the  department; 
that  such  attempted  review  by  a  court  of  law  would  be  collat- 
eral and  void,  and  that  courts  of  equity  can  take  jurisdiction 
only  when  the  right  to  do  so  is  clear;  and  that  fraud,  so  often 
referred  to  in  the  decisions,  as  giving  jurisdiction  to  courts  of 
equity,  is  fraud  in  the  procurement,  and  not  false  and  fraudu- 
lent testimony  produced  upon  the  hearing.  Says  the  court: 
'  *It  is  only  when  fraud  and  imposition  have  prevented  the  un- 
successful party  in  a  contest  from  fully  presentirg  his  case,  or 
the  officers  from  fully  considering  it,  that  a  court  will  look  into 
the  evidence."  116  U.  S.  49,  7  Sup.  Ct.  Rep.  249.  And  the 
court  in  such  case  never  seeks  to  cancel  or  annul  the  action  of 
the  department.  It  never  has,  between  contesting  claimants, 
cancelled  the  patent  issued,  but  treats  the  action  of  the  govern- 
ment in  issuing  the  patent  as  valid,  and  the  title  as  passing 
thereby;  but  decrees  that  the  title  so  passing  shall  inure  to  the 
benefit  of  the  party  entitled  thereto,  instead  of  the  patentee,  or 
in  the  language  of  the  court:  **The  court,  in  such  cases,  merely 
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directs  that  to  be  done  which  those  officers  would  have  done 
if  no  error  of  law  had'  been  committed.''  116  U.  S.  49,  6  Sup. 
Ct.  Rep.  249. 

Prom  these  decisions  of  the  supreme  court  it  would  seem 
to  be  settled  that  * 'courts  of  law"  can  in  no  case  review  the  ac- 
tion of  the  land  department  after  it  has  acted,  by  declaring,  in 
effect,  its  acts  illegal  and  voidable,  and  that  courts  of  equity 
are  powerless  to  act  until  the  jurisdiction  of  the  department  has 
ceased  by  the  issue  of  the  patent,  and  that,  when  the  jurisdic- 
tion of  a  court  of  equity  is  invoked,  the  error  complained  of 
must  come  clearly  within  one  of  the  well-known  grounds  of 
equity  jurisdiction.  It  follows  that  the  plaintiff  seeking  to  re- 
cover possession  of  the  entire  quarter  section  of  land,  upon  the 
ground  that  he  had  the  better  pre-emption  right,  in  a  court  of 
law,  was  a  proceeding  without  authority,  and  that  no  judgment 
should  ho  entered  upon  such  verdict,  and  that  a  judgment  so 
rendered  would  have  no  binding  force  upon  the  department, 
and  would  give  no  protection  to  the  plaintiff,  as  against  the 
future  possession  of  the  def endent  Driscoll. 

A.  contrary  view  of  the  law  would  bring  the  courts  and  land- 
offices  into  constant  collision.  A  decision  of  the  courts  in  ad- 
vance would  take  from  these  officers  the  jurisdiction  the  law 
has  given  them  to  hear  and  determine  **all  rights  of  pre-emption 
arising  between  different  settlers. "  It  would  bring  into  the 
courts  for  decision  all  claims  and  contests  before  the  depart- 
ment, and  the  absurd  result  would  be  reached,  as  we  are  in- 
formed by  briefs  of  counsel  has  in  fact  resulted  in  this  case  to- 
wlt:  That  the  plaintiff,  Forbes,  has  judgment  in  the  district 
court  of  the  territory,  awarding  him  the  possession  of  the  entire 
quarter  section,  while  the  defendant  Driscoll  has  the  decision 
of  the  land  department,  entered  since  the  trial  of  this  case, 
awarding  him  the  patent,  and  consequent  right  to  possession 
of  the  same  premises. 

We  have  no  doubt  that  the  manifest  intent  of  the  statutes  of 
the  United  States,  as  is  so  clearly  expressed  by  the  decisions 
of  the  supreme  court,  was  to  vest  in  the  land  department  an 
exclusive  jurisdiction  of  all  questions  relating  to  the  sale  and 
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disposition  of  the  public  lands  up  to  the  time  of  the  issue  of  the 
patent;  and  this  court  is  therefore  of  the  opiuioD  that  the  dis- 
tric  c:Ourt  erred  in  entering  judgment  upon  such  verdict  for  the 
possession  of  the  entire  quarter  section,  ousting  the  defendant 
Driscoll  from  his  possession  and  improvements  made  upon  the 
vacant  and  unimproved  portions  of  the  land.  It  is  not  meant  to 
be  understood  by  this  decision  that  an  action  for  possession 
does  not  lie  under  section  650  of  the  Code  of  Civil  Procedure  to 
protect  the  actual  possession  of  the  pre-emptor  against  an  in- 
truder, or  that  such  action  might  not  lie  to  recover,  beyond  the 
actual  possession,  the  entire  quarter  section  as  against  a  tres- 
passer. This  court  contents  itself  with  declaring  that  the  judg- 
ment busting  the  junior  pre-emptor  from  his  possession  and 
improvements,  obtained  and  made  without  trespass,  is  errone- 
ous, and  must  be  reversed. 

In  the  view  the  court  has  taken  of  this  case,  it  is  not  deem- 
ed necessary  to  notice  the  alleged  errors  of  the  court  in  its 
charge  to  the  jury  upon  the  question  of  abandonment,  or  to 
pass  upon  the  other  errors  assigned. 

The  judgment  is  reversed.     All  the  justices  concurring. 


Williams  et  al.  v.  Neth. 

Appeakancb  bv  unauthorized  attorney— no  jurisdiction  ob- 
tained BY. 

When  an  attorney,  entirely  unauthorized,  appears  for  &  defeDdant 
who  has  not  been  served  by  summons,  and  who  hue  no  notice  or  knowl- 
edge of  the  action  until  after  judgment,  such  appearance  is  not  volun- 
tary and  does  not  give  the  court  jurisdiction  of  the  defendant,  and  the 
court  will  set  aside  a  judgment  so  rendered. 
Same.    Qualified  i'komise  to  pay— not  an  estoppel. 

And  in  such  case,  a  promise  by  such  defendant  that  he  would  see 
his  co-defend»nt  who  had  appeared  in  the  action,  and  have  him  settle 
it.  is  not  8uch  nn  act  a«  would  estop  such  party  from  attacking  the 
judgment  for  want  of  jurisdiction. 

Piled  February  II,  1887. 
Appeal  from  the  district  court  of  Yankton  county. 
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ippearance  and  motion  to  vacate  judgment  for  want 
n  of  defendant. 

3  as  found  by  the  court  upon  the  recoi-d  submitted 
ly  stated  in  the  opinioD. 

imer,  for  plaiDtiffs  and  appellants, 
thorized  appearance  of  an  attorney  for  the  de- 
erved  with  process,  without  fraud  or  collusion,  is 
j^uce  and  confers  jurisdiction  on  the  court. 
.08  of  the  code  of  procedure  provides  that  a  volun- 
nce  of  the  defendant  is  equivalent  to  a  personal 
B  summons  upon  him.  This  question  has  been 
urts  of  New  York  before  and  since  the  adoption  of 
I  they  have  held  that  the  appearance  of  an  un- 
torney,  was  binding  on  the  party,  and  the  court 
sdictioQ  thereby.  Hamilton  v.  Wright,  37  N,  Y. 
r.  Nichols,  42  N.  Y.  26. 

I  is  based  not  entirely  upon  the  law  of  agency,  but 
of  policy  and  justice  which  are  discussed  in  the 
m  V.  Noyes,  6  John,  296,  and  in  Hamilton  v.  Wright, 
The  same  doctrine  was  affirmed  in  Gage  v.  Bab- 
'.  154  (160);  Ferguson  v.  Crawford,  70  N.  Y.  253; 
laughlin.  28  Cal.  669;  McConley  v.  State,  21  Md. 
IT.  Lee,  32  Am.  Dec.  172;  American  Insurance  Co. 
P^e.  496;  Jackson  v.  Stewart,  6  Johns,  34;  Pet- 
,nnahan,  52  Ala.  55. 

efendant  may  employ  an  attorney  for  other  co- 
ud  the  appearance  by  such  an  attorney  for  all  will 
:ott  v.  Larkin,  13  Vt.  112,  and  cases  cited;  Ab- 
D,  44  Id.  446,  550;  8  Am.  Rep.  394;  Lakin  v.  Kig- 
i  Pr.  192;  Leahney  v.  Kignon,  22  How  Pr.  209. 
ondent  did  not  offer  any  evidence  or  attempt  to 
■ver  Shannon  was  not  a  reputable  and  responsible 

or  collusion  has  been  charged  in  the  case,  but  it  is 
Imitted  that  the  plaintiffs  relied  upon  the  appear- 
irtomey  who  appeared  for  the  defendants,  and  they 
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acted  in  good  faith  and  without  notice  and  knowledge  of  the 
'       want  of  authority  of  Oliver  Shannon  to  appear. 

The  defendant  has  aflSrmed  and  ratified  the  appearance  and 
acts  of  Oliver  Shannon  and  the  judgment  of  the  cnurt,  and  now 
is  bound  by  them  and  estopped  from  disaffirming  them. 
^  If  a  principal  does  not  intend  to  abide  by  the  acts  of  his 

agent  he  must  dissent  in  a  reasonable  time.  If  he  fails  to  do 
this  an  assent  or  ratification  will  be  presumed.  Cairens  v. 
Bleecken,  12  Johns,  300;  Benedict  v.  Smith,  10  Paige,  127; 
Bridenbecker  v.  Lowell,  32  Barb.  9;  Gage  v.  Sherman,  2  N.  Y. 
417;  Seymour  v.  Wyckoff  10  N.  Y.  213;  Veazie  v.  Williams,  8 
;*.;  How.  134;  Bingham  v.  Peters,  1  Gray,  139;   Nixon  v.  Palmer, 

i  •  4  Shelden  398;  Bliss  v.  Cottle,  32  Barb.  322;  Com.  Bank  v.  War- 

ren, 1  E.  P.  Smith,  577;  McEvers  v.  Morkler,  1  John  Cas.  248; 
^\  P.  &B.  Paperworks  V.  Willett  14  Abb.  119;   same  case,  444; 

Lawrence  v.  Jones,  15  Abb.  110;  16  How.  129;  9  Id.  7;  6  Abb. 
307;  Reynolds  v.  Fleming,  1  Pac.  Rep.  61;  Seale  v.  McLaugh- 
lin, 28  Cal.  668. 

Robert  B.  Tripp,  for  respondent. 

The  judgment  was  void  for  want  of  jurisdiction.  A  party 
who  accepts  the  appearance  of  an  attorney  in  lieu  of  service 
assumes  the  burden,  and  if  unauthorized,  the  proceedings  and 
judgment  are  void.  Shelton  v.  Tiffin,  6  How.  (U.  S. )  163-86; 
Arnett  v.  Webb,  1  Dillon,  362;  Reynolds  v.  Plemming,  46  Am. 
Rep.  86  (Kan.);  20  Iowa,  161;  41  Iowa,  479;  70  «r.  Y.  253;  Mc- 
Kelway  v.  Jones,  2  Harr.  (N.  J.)  248. 

Such  a  judgment  will  be  set  aside  without  a  showing  of 
merits  or  vigilance.  Harris  v.  Hardman,  14  How.  (U.  S. )  334; 
Hanson  v.  Holcott,  19  Kan.  207;  Weatherbee  v.  Weatherbee,  20 
Wis.  499;  9  Kan.  674;  16  How.  Pr.  L71;  42  N.  Y.  26. 

The  judgment  being  void,  lapse  of  time  or  knowledge  of 
its  existence,  would  not  render  it  binding.  Even  a  promise  to 
pay  made  after  its  rendition  would  be  without  consideration. 
14  How.  334  cited;  70  N  Y.  253;  19  Kan.  207;  20  Wis.  499; 
Clark  V.  Little,  41  Iowa  497. 

Sec.  1349  Civil  Code  relating  to  ratification  has  no  applica- 
tion to  this  case. 
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Neither  is  this  the  case  where  a  party  has  acted  on  the 
faith  of  a  judicial  record.  The  plaintiff  has  knowledge  of  all 
the  facts. 

An  examination  of  the  opinions  of  the  judges  in  the  New 
York  cases  shows  that  were  it  a  new  question  there,  they 
would  hold  a  judgment  founded  upon  an  unauthorized  appear- 
ance of  an  attorney  subject  to  a  collateral  attack.  The  Denton 
V.  Noyes  case,  6  Johns.  296,  is  regarded  in  conflict  with  Bates 
V.  Voorhies,  20  N.  Y.  525;  (Mr.  Justice  Grover,  42  N.  Y.  26, 
36.)  It  is  believed  that  decisions  of  that  character  cannot  now 
be  sustained.  Hare  and  Wallace's  note  to  Bayley  and  Buck- 
land,  1  Exch.  1,  7.  20  la.  161. 

Francis,  J.  November  18,  1880,  judgment  was  rendered 
on  the  verdict  of  a  jury  in  favor  of  the  plaintiffs,  and  against 
the  defendants,  for  the  sum  of  %900,  in  the  district  court  in  and 
for  the  Secohd  judicial  district,  Dakota  territory,  county  of 
Yankton,  in  an  action  wherein  George  K.  Williams,  Henry  S. 
Williams  and  Roger  B.  Williams  (the  appellants)  were  plaintiffs 
and  Prank  Hefner,  Adolph  Schandein  and  George  Neth  (the 
respondents)  were  defendants.  The  defendant  Prank  Hefner, 
through  Oliver  Spannon,  a  practicing  attorney,  answered  for 
attempted  to  answer)  for  himself  and  his  co-defendants,  and 
said  Shannon  served  a  copy  of  said  answer  upon  the  attorney 
of  the  plaintiffs,  and  undertook  lo  act  in  said  action  as  the  at- 
torney of  all  the  defendants.  The  summons  and  complaint 
were  personally  served  on  defendant  Hefner  by  the  sheriff,  but 
on  neither  of  the  .other  defendants,  Adolph  Schandien  and 
George  Neth,  the  sheriff  returning  upon  the  summons  that 
they  **could  not  be  found  in  my  county."  The  answer  was  not 
signed  by  said  Oliver  Shannon,  but  was  signed  **Oliver 
Shannon,  Atty.  for  Defts.,  per  E.  L.  T.''    See  Transcript. 

As  already  stated  judgment  was  rendered  November  18, 
1880,  and  August  6,  1885,  the  defendant  George  Neth  (appear- 
ing specially  for  that  purpose)  moved  to  set  aside  and  vacate 
the  judgment  as  to  him,  on  the  ground  that  he  was  not  served 
with  the  summons,  and  did  not  have  notice  of  the  pendency  of 
the  action,  and  that  said  Oliver  Shannon  was  unauthorized  to 


\ 
\ 


364  DAKOTA  REPORTS.  [Feb., 

appear  for  him;  and  August  7,  1885,  the  judgment  was  vacated 
and  set  aside  as  to  him,  and  the  judgment  docket  thereof  can- 
celled, by  judgment  duly  rendered  and  entered  in  the  district 
court  of  the  Second  judicial  district,  Dakota  territory,  held  in 
the  county  of  Yankton.  To  this  judgment  and  the  whole  there- 
of, the  plaintiffs  excepted,  and  took  their  appeal,  making  four 
assignments  of  error;  the  first,  second  and  third  of  which  are 
nearly  identical,  and  in  substance  that  the  court  erred  in  grant- 
ing the  motion  of  the  defendant  George  Neth,  and  in  rendering 
the  judgment  referred  to;  and  the  fourth  assignment  of  error 
is  that  said  order  vacating  the  judgment  as  to  defendant  Neth 
is  against  the  evidence. 

It  satisfactorily  appears,  from  the  evidence  submitted  to  this 
court,  that  the  defendant  George  Neth  was  never  in  any  man- 
ner served  with  the  summons  in  said  action;  that  the  said 
George  Neth  never,  in  any  way  or  manner,  directly  or  indi- 
rectly, authorized  the  said  Oliver  Shannon  to  appear  for  him, 
or  defend  said  action  in  his  behalf;  that  said  Oliver  Shannon 
admitted  service  of  the  notice  of  trial  for  all  the  defendants  and 
tried  the  case  for  all  the  defendants;  that  the  said  George  Neth 
had  no  knowledge  whatever  of  the  beginning  or  prosecution  of 
said  action,  or  the  judgment  rendered  against  him  thereunder, 
until  long  aft^er  said  judgment  was  rendered;  that  said  George 
Neth  can  neither  speak  nor  understand  the  English  language 
when  it  is  spoken  to  him,  and  that  he  needs  an  interpreter 
when  he  is  addressed  or  communicates  in  that  language;  that 
the  said  George  Neth  has  never  promised  to  pay  said  judgment 
as  a  binding  judgment  against  him,  the  extent  of  his  promise 
being  that  he  would  see  said  Hefner,  and  have  him  settle  it, 
and  any  offer  or  promise  to  pay  the  judgment  that  the  said 
Neth  may  have  made  was  qualified,  as  being  made  in  view  of 
assisting  said  Hefner,  and  cannot  be  taken,  under  the  circum- 
stances of  this  case,  as  an  acknowledgment  by  the  said  Neth  of 
the  validity  or  binding  force  of  said  judgment  as  to  him,  said 
Neth;  that  although  the  said  judgment  was  rendered  November 
18,  1880,  and  although  said  Neth  appears  to  have  owned  real 
estate  in  the  county  of  Bon  Homme,  still,  up  to  the  time  the 
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said  George  Neth  made  application  to  the  court  to  have  said 
judgment  set  aside,  no  execution  had  been  issued  against  his 
property  upon  said  judgment,  or  attempt  made  to  collect  the 
amount  of  said  judgment  of  him,  or  out  of  his  property,  by  any 
legal  or  judicial  proceeding,  nor  does  it  appear  that  any  execu- 
tion has  ever  issued  as  to  the  said  George  Neth;  that  the  said 
George  Neth  has  never  ratified  the  act  of  the  said  Oliver  Shan- 
non in  appearing  fur  him  (Neth)  in  said  action,  in  which  said 
judgment  was  rendered  against  said  Neth,  neither  did  he  repu- 
diate it  up  to  the  time  of  his  application  to  have  the  judgment 
set  aside;  that  the  said  George  Neth,  if  he  was  liable  at  all  in 
the  said  action  brought  against  him  and  the  other  defendants, 
was  not  liable  as  a  principal  debtor,  but  as  a  guarantor  for  the 
faithful  performance,  by  said  Frank  Hefner,  of  the  terms  of  a 
certain  contract  to  be  by  the  said  Hefner  kept  and  performed; 
and  that  when  the  said  George  NeUi  became  aware  of  the  real 
or  apparent  effect  of  said  judgment,  as  against  him  and  his 
property,  he  made  application  to  the  court  to  have  the  judg- 
ment set  aside  as  to  him. 

It  does  not  appear  that  any  effort  has  been  made  to  collect 
the  amount  of  said  judgment  from  said  Hefner,  nor  from  said 
Schandien,  and  it  is  alleged  in  affidavit  of  the  attorney  for  the 
appellants  that  ''plaintiffs  have  been  unable  to  find  any  prop- 
erty in  said  territory  or  elsewhere  owned  by  either  said  Hefner 
or  said  Schandein  that  said  judgment  could  be  collected  or 
made  out  of,  and  the  deponent  believes  that  they  have  no  prop- 
erty amenable  to  execution  on  said  judgment,  or  that  is  not 
exempt  by  the  law  of  said  territory,  and  that,  unless  said  judg- 
ment can  be  collected  out  of  the  property  of  said  Neth,  it  can- 
not be  collected  at  all.''  But  this  is  no  reason  why  the  said  de- 
fendant George  Neth  should  be  held  liable,  or  deprived  of  any 
of  his  right,  in  law  or  equity. 

No  elaborate  discussion  of  the  fine  distinctions  found  in  the 
decisions  with  reference  to  the  point  whether  an  unauthorized 
appearance  of  an  attorney  binds  the  defendant,  and  gives  the 
court  jurisdiction,  is  called  for  in  this  case.  The  defendant 
George  Neth  appears  to  have  acted  in  ignorance  of  what  might 
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have  been  quite  readily  perceived  by  a  brighter  man,  or  one 
better  versed  with  respect  to  the  provisions  of  our  laws,  and 
their  application  and  ef  ect;  but  he  certainly  appears  to  have  also 
acted  in  good  faith,  and  no  fraud  or  evasion  is  or  can  be  im- 
puted to  him  under  the  evidence. 

When  an  attorney,  entirely  unauthorized,  appears  for  a  de- 
fendant who  is  not  served  with  summons  or  process,  and  who 
has  no  notice  or  knowledge  of  the  action  until  after  judgment 
is  rendered  against  him,  such  appearance  is  not  the  ''voluntary 
appearance''  which,  under  Section  108  of  the  Code  of  Civil 
Proceedure,  is  made  equivalent  to  personal  service  of  the  sum- 
mons upon  him;  and  such  appearance  does  not  give  the  court 
jurisdiction  of  the  person  or  property  of  said  defendant,  so  as 
to  make  the  judgment  binding  upon  him  or  his  property, 
against  his  Will,  and  the  court  rendering  the  judgment,  or  the 
appellate  court  on  appeal,  .^will,  upon  proper  application  by 
the  defendant,  set  aside  or  modify  the  judgment,  or  grant  such 
relief  as  law  or  equity  may  require,  having  a  view  to  the  facts 
and  circumstances  of  each  particular  case.  It  will  not  be  dis- 
puted that,  in  fact,  the  defendant,  George  Neth,  was  never  in 
court  of  his  own  knowledge,  will  or  volition;  neither  was  he 
ever  brought  there  by  means  of  any  judicial  process  served 
upon  him;  nor  was  he  represented  there  with  his  own  knowl- 
edge or  consent;  and,  in  fact  or  in  law,  the  attorney  who  un- 
dertook to  appear  for  him  having  no  authority  thus  to  appear, 
the  court  did  not  have  such  jurisdiction  of  the  person  of  the 
defendant  George  Neth,  when  it  heard  the  case  and  rendered 
the  judgment  complained  of,  as  to  .  make  said  judgment  valid 
and  binding  with  respect  either  to  the  person  or  property  of 
the  defendant. 

The  court,  then,  having  no  such  jurisdiction  of  the  person 
of  the  defendant  George  Neth,  when  it  rendered  judgment 
against  him,  as  would  make  said  judgment  valid  as  to  the  per- 
son or  property  of  said  defendant,  has  anything  occurred  since 
the  judgment  was  rendered  that  would  legally  or  equitably 
cause  said  judgment  to  attach   to  the  person  or  property  of 
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George  Neth,  or  make  him  liable  under  said  judgment?  I 
think  not. 

After  a  careful  examination  of  all  the  pleadings  and  evi- 
dence submitted  to  this  court,  I  am  satisfied  that,  under  the 
circumstances  of  this  case,  the  errors  assigned  were  not  well 
taken,  and  that  the  judgment  of  the  district  court  setting  aside 
the  judgment  obtained  against  said  George  Neth,  on  the  unau- 
thorized appearance  of  Oliver  Shannon,  attorney,  was  right  in 
law,  and  warranted  by  the  facts  fairly  deducible  from  the  evi- 
dence. 

The  judgment  of  the  district  court  is  affirmed. 

All  the  justices  concurring,  except  Louis  K.  Church,  J., 
who  did  not  sit  in  the  case. 


YoujJG  V.  Harris. 

1.  Cross-examination    repetition  of  evidence— refusal  to  per- 

mit—not error. 

When  a  witness  on  cross-examination  has  testified  to  a  certain  fact, 
it  is  not  error  on  the  part  of  the  trial  court  to  refuse  to  permit  a  repe- 
tition of  such  evidence. 

2.  Evidence— objection  to— error  cured. 

Where  an  objection  to  evidence  is  sustained,  but  it  appears  else- 
where in  the  record  that  the  same  evidence  has  been  received,  the 
error  if  any  is  cured. 

3.  Bona  fide  vendee— may  pass  good  title  to  one  having  notice 

OF  FRAUD. 

The  bona  fide  vendee  of  a  fraudulent  vendor  may  pass  a  good  title  to 
one  having  notice  of  the  original  vendor's  fraudulent  intent,  and  it  is 
not  error  to  refuse  an  instruction  which  ignores  this  rule. 

4.  Same—instruction— ASSUMING  facts. 

It  is  not  error  to  refuse  an  instruction  assuming  facts  which  should 
be  submitted  to  the  jury  for  determination;  so  held^  where  an  instruc- 
tion assumed  that  two  purchases  were  one  transaction. 

5.  Request  to  charge— embraced  in  general  charge— refusal  not 

ERROR. 

Where  the  substance  of  a  request  to  charge  is  fully  covered  by  the 
instructions  given  by  the  trial  judge  of  his  own  motion,  it  is  not  error 
to  refuse  such  request. 
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7.  Whole  cbaroe  taken  together. 

The  whole  charge  to  the  jury  must  be  taken 
aa  a  whole,  it  gives  a  full  and  correct  statement  ( 
part  of  it,  which  by  itself  might  be  considered  er 
Ate  the  charge  as  a  whole. 

8.  Claim  and  delivehy— form  of  verdict. 

In  an  action  of  claim  and  delivery  a  verdict  g 
not  fiDding  specially  on  each  issue  in  accordance 
rection.  may  be  regarded  in  legal  effect  as  finding 
issues;  and  will  be  held  good  as  against  aa  object 
medt  rendered  is  contrary  U)  law,  in  that  it  is  n 
verdict." 

Filed  February  16,  1887. 

Appeal  from  the  district  court  of  Hughes 
Action  of  claim  and  delivery.     The  form 
as  follows: 

■'Young  &  Leach  v.  Geo.  W.  Harris. 
"We,  the  jury,  fiod  for  the  plaiatiffs,  and 
ages  at  the  sum  of  thirty-five  dollars,  *35.00. 
William  Stoug: 
The  remaining  facts  are  stated  in  the  opi 
Dillon  if:  Holmes,  for  defendant  and  appell 
The  failure  to  make  an  inventory  is  a 
Bump  Fraud,  Con.  51;  Gollober  v.  Martin,  6 
The  jury  is  told  in  as  positive  terms  as  it 
that  they  "must  bear  in  mind  that   the   law 
that  men  are  fair  and  honest." 

This  is  undoubtedly  a  misstatement  of  tl 
not  always  presume  them  fair  and  honest;  bu 
it  presumes  they  intend  the  natural  and  neo 
their  acts.  And  if  their  acts  result  in  the  del 
ing  creditors,  the  law  presumes  them  to  have 
fraud.  Bump  OQ  Fraud.  Conv.,  271,  and  nui 
in  Notes  1,  2,  3;  First  National  Bank  a.  Bert; 
Gollober  v.  Martin,  6  Pac.  {Kan. )  268;  Babe 
N,  Y.  023;  Marden  v.  Babcocii,  2  Met.  99,  104; 
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•nsideration  costs  the  burden  of  showing 
s  against  creditors.     Bump  Fraud.  Con. 
iks,  6Pac.  (Kan.)  789. 
bly  the  law  that  if  the  facts  brought  to  his 

suspicion  that  would  lead  a  man  of  ordi- 
ke  inquiry,  he  is  then  charged  with  the 
iollober  v.  Martin.  6  Pac.  267,   270;    Phil- 

396;  McDonald   v.   Gaunt,    30   Kan.    693; 

30  Wis.  379;  Atwood  v.  Impson,  20  N.  J. 

150;  Avery  v.  Johann,  27  Wis.  246;  Baker 
;  Brinkman  v.  Jones,  44  Wis.  498;  Parker 
uttle  V.  Jackson,  6  Wend.  213;  Hamlin  v. 
Landecker  v.  Hougbtaling,  7  Cal.  391; 
Notes  5  and  6;   Bartles  v.  Gibson,  17  Fed. 

asufBcient   to  support   the  judgment.     It 

the  issues  in  the  pleadings,  and  there  is 

■ight  of  possession  upon.     Child  v.  Child, 

V.  United  States.  2  Wheat.  222. 

termined  as  well   as   right  of  possession. 

22  Wis.  568;  Warner  v.  Hunt.  30  Wis.  200; 

Dak.  206. 

iissess  the  value  of  the  property.     Hence 

I.     Code  C.  P.  381.  4. 

:(  and  A.   Wetmore,  for  respondents. 

e  court  taken  as  a  whole  is  fully  sustained 

n..  6  Pac.  (Kan.)  890. 

resumes  fraud.     Bump  Fraud.   Con.    600. 

i  Cal.  223. 

must  be  brought  home  to  purchaser. 
?r.  y.  102;  Parker  V.  Conner,  93  N.  Y.  118; 

Y.  418. 

milar  to  our  own,  the  supreme  courts  of 
nsin  have  held  that  inadequacy  of  co&sid- 
jnceded,  is  never  sufficient  to   authorize   a 

as  a  conclusion  of  law.     McFadden  v. 
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Mitchell,  54  Cal.  628;  Jamison  v.  King,  50  Cal.  133;  Harris  v. 
Burns,  5(:  Cal.  140;  Hyde  v.  Chapman,  33  Wis.  393;  Gay  v. 
Bidwell,  ?  Mich.  509;  Oliver  v.  Caton,  7  Mich.  108., 

The  charge  of  the  court  as  to  bona  fide  purchasers  was  cor- 
rect. Bump  Fraud.  Con.  496  Sup.  Ct.  Rep.  Vol.  5,  p.  81, 
Splawn  V.  Martin,  17  Ark.  146;  Melhap  v.  Pettibone,  54  Wis. 
656;  Tierney  et  al,  v.  Claflin,  2  Atl.  Rep.  (U.  I.)  ^63;  Stover  v. 
Harrington,  7  Ala.  142;  Farlin  v.  Sook,  30  Kas.  401;  1  Pac. 
Rep.  123  and  cases  cited  in  Tiernay  v.  Claflin;  Baugham  v. 
Penn.  6  Pac.  Rep.  (Kas.)  890;  Hughes  v.  Mouty,  24  la.  499; 
Beals  v.  Guernsey,  8  Johns,  348;  Lorschigk  v.  Bridge,  42  N. 
Y.  42;  Kellogg  v.  Aherin,  48  la.  299. 

To  hold  otherwise  woula  be  to  impair  the  value  of  the  in- 
nocent purchaser's  estate  and  would  violate  the  policy  of  the 
law  against  restrictions  upon  the  alienation  of  property.  1  Story 
Eq.  Juris.  409  and  410;  2  Pom.  Eq.  Juris.  754,  777  and  778: 
Pringle  v.  Dunn,  37  Wis.  449;  McQueen  v.  Farquhar,  11  Ves. 
467;  Demerastv.  Wynkook,  3  Johns.  Ch.  129;  Bum  pus  v.  Plai- 
ner, 1  Johns.  Ch.  213;  Linzey  v.  Rankin,  4  Bibb.  (Ky. )  482; 
Pierce  v.  Faunce,  47  Me.  507;  Church  v.  Ruland,  64  Penn. 
St.  432. 

It  is  a  well  settled  rule  that  an  officer  justifying  under  at- 
tachments against  a  stranger  claiming  title  must  not  merely 
plead  and  prove  that  the  necessary  steps,  preliminary  to  the 
issuance  of  the  warrant  or  writ  of  attachment  were  taken,  but 
must  also  show  an  indebtedness  upon  the  part  of  the  defendant 
in  the  attachment  suits,  or  such  other  ground  as  may  be  the 
basis  of  the  action  against  him.  Damon  v.  Bryant,  2  Pick.  411; 
Rinchey  v.  Striker,  28  N.  Y.  45;  Sexey  v.  Adkinson,  34  Cal. 
346;  Miller  v.  Bannister,  109  Mass.  289;  Brailej'^  v.  Burns,  20 
Minn.  435;  Hines  v.  Chambers,  29  Minn.  7;  Jones  v.  Lake,  2 
Wis.  210;  Norton  v.  Kearney,  10  Wis.  443;  Noble  v.  Holmes,  5 
Hill  N.  Y.  194;  Van  Etten  v.  Hurst,  6  Hill  N.  Y.  311;  Mathews 
V.  Densmore,  43  Mich.  461;  Elweld  v.  Johnson,  3  Hun.  5r)8. 

The  general  denial  in  the  answer  did  not  put  in  issue  the 
value  of  the  property  alleged  in  the  complaint.  The  taxation 
of  costs  therefore  could  be  had.     McClung  2  Bergfield  4  Minn. 
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Dean  v.  Leonard,  9  Minn.  190  {Gil.  176);  Durfee 
[inn.  424  (Gil.  390);  Burt  v.  McKinstry^  4  Minn. 
Lynd  v.  Picket  7  Minn.  184  (Gil  128.) 
^L,  J.  This  is  an  action  in  claim  and  delivery, 
ession  of  a  stock  of  hardware.  Answer  that  the 
heriff  of  Hughes  county,  took  the  property  un- 
kchments  against  one  Gary,  and  that  the  plain- 
lulent  vendees  of  said  Gary  as  to  said  property. 
idict  for  plaintiffs  on  all  the  issues,  motion  for 
nled,  and  judgment  on  the  verdict.  The  de- 
as  appellant. 

1;  the  evidence  relied  on  by  the  defendant  to 
lent  transfer  of  the  property  was  wholly  circum- 
iifliciency  or  insufficiency,  which  we  need  not 
as,  of  course,  intheprovinceonly  of  thetrialjury 
We  notice  certain  features  thereof,  only  in  so 
lecessary  to  the  discussion  of  the  assignments  of 
>re  us, 

iriginal  vendor  of  said  property,  was  indebted 
I  banker  of  Harrold,  Hughes  county,  where  the 
ituated)  in  the  sum  of  about  1150,  secured  by 
56  on  the  same.  On  the  seventh  of  January, 
ight  of  Gary  the  property  for  *800,  deducting 
,he  mortgage  from  the  purchase  price,  and  pay- 
ee in  cash.  He  took  a  bill  of  sale  to  himself  as 
d  on  the  same  day  sold  the  properly  to  the  plain- 
isigning  to  them,  "without  recourse,"  on  the 
1  of  sale,  the  property  therein  described,  being 
question  in  the  case  at  bar.  Both  sales  were 
im,  as  no  inventory  of  the  property  was  taken 
either.  Plaintiffs,  in  making  their  affidavit  in 
ery  ia  this  action,  swore  that  the  value  of  the 
1,500. 

rossexamination  of  Leach,  one  of  the  plaintiffs, 
uestion  was  propounded:  "Question:  If  you 
laning  in  the  making  of  said  claim  and  delivery 
the  actual  value  of  said  property,   according  to 
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this  affiant's  best  judgment  and  belief,  is  fifteen  hundred  dol- 
lars,' was  that  statement  true  or  false?"  The  trial  judge  sus- 
tained an  objection  to  this  question,  which  ruling  the  defend- 
ant excepted  to,  and  which  he  assigns  as  error.  The  ruling 
was  not  incorrect.  The  witness  had  previously  stated  in  his 
cross-examination  that  the  property  was  ;^orth  $1,200  or  f  1,500 
to  plaintiff's  in  connection  with  the  lumber  business  which  they 
carried  on;  that,  at  the  time  the  affidavit  was  made,  it  was  worth 
$1,500.  Obviously,  then,  he  had  already,  in  substance,  an- 
swered the  same  question;  had  stated  that,  according  to  plain- 
tifTs  standard  of  value, — their  expectation  of  working  off  the 
property  in  connection  with  their  lumber  business, — the  affida* 
vit  was  true.  An  answer  to  the  excluded  question  would  have 
simply  been  a  renewed  assertion  of  the  truth  of  the  affidavit, 
according  to  that  standard.  While  the  trial  court  might  have 
permitted  the  question  to  be  propounded,  in  the  discretionary 
latitude  often  allowed  in  cross-examination,  without  error,  yet 
its  exclusion  was  equally  without  error;  and  certainly  the  trial 
court  should  not  be  criticised  for  finding  it  unnecessary,  in  the 
interest  of  justice,  to  see  how  neatly  or  otherwise  the  witness 
could  translate  the  absolute,  metaphysical  standard  of  truth 
and  falsehood  assumed  by  the  question  into  the  relative  stand- 
ard applicable  to  every  day  affairs.  , 

To  the  vendor,  Gary,  called  as  a  witness  for  the  defendant, 
the  following  question  was  propounded  in  direct  examination: 
'*Question.  Did  you  ever  make  any  inventory  of  the  stock  of 
goods  before  you  sold  to  Nolan?"  An  objection  to  this  ques- 
tion, as  immaterial,  was  sustained.  This  ruling  is  also  assigned 
as  error.  We  need  not  decide  whether  the  evidence  sought  to 
be  obtained  by  the  question  was  material  or  not,  as  it  appears 
from  the  appellant's  transcript  that  the  question  was  in  fact 
answered  by  the  witness, — whether  directly  and  before  the 
court  ruled  upon  the  question,  or  as  an  answer  in  part  to 
some  other  question,  we  cannot  determine.  But  we  find  the 
words,  *'I  did  not  make  any  inventory  of  stock  at  time  I  sold;" 
and,  as  it  does  not  appear  that  they  were  stricken  out,  the  de- 
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fendant  could  not  have  been  prejudiced  by  the  court's  ruling 
on  the  question  itself. 

It  is  also  assigned  as  error  that  the  court  below  refused  to 
give  to  the  jury  two  certain  instructions  on  the  part  of  the  de- 
fendant, which  we  notice  separately. 

The  first  instruction  refused  is  as  follows:  **If  you  find 
that  the  design  of  W.  H.  Gary  in  transferring  his  property  was 
to  delay  or  defraud  his  creditors,  and  that  Leach  &  Young,  the 
plaintiffs  in  this  case,  had  no  actual  knowledge  of  the  fraud,  or 
notice  of  .such  fraudulent  design,  yet,  if  you  find  that  the  circum- 
stances and  facts  surrounding  the  purchase  of  Leach  &  Young 
are  such  as  would  put  a  prudent  man  upon  inquiry,  which,  if 
prosecuted  diligently,  would  have  disclosed  the  fraudulent  de- 
sign of  W.  H.  Gary,  then  you  will  find  that  the  purchase  of 
Leach  &  Young  was  not  bonaflde,^'  The  instruction  was  rightly 
refused,  it  being  manifestly  erroneous  in  this:  that  it  ignores 
completely  Nolan's  share  in  the  transaction.  If  Nolan  bought 
of  Gary  in  such  a  way  as  to  give  him  (Nolan)  a  good  title  as 
against  Gary's  creditors,  then  that  fact  would  protect  Leach  & 
Young,  the  plaintiffs;  there  would  have  been  no  need  for  them 
to  look  further.  True,  the  jury  might  have  found  that  Gary 
had  such  fraudulent  design,  and  that  Nolan  was  either  a  party 
to  it,  or  had  such  notice  of  it  as  would  have  virtually  made  him 
a  party;  might  have  further  found  that  the  plaintiffs  were  in 
the  same  category;  but,  unless  they  did  so  find  as  to  all  these 
links,  they  could  not  find  the  plaintiffs'  purchase  fraudulent, 
as  against  creditors,  and,  of  course,  could  not  be  rightly 
charged  to  draw  the  final  conclusion,  unless  they  were  charged 
as  to  what  intermediate  links  of  fact  were  necessary  to  be  found 
to  justify  such  conclusion. 

The  other  instruction  asked  on  the  part  of  the  defendant, 
and  refused,  is  as  follows:  '*Ifyou  find  that  the  transaction 
involving  thfe  property  in  question,  between  W.  H.  Gary, 
Thomas  S.  Nolan,  and  the  plaintiffs  in  this  suit,  was  in  fraud 
of  creditors  rights,  as  explained  in  these  instructions,  and  the 
fraud  obstructs  the  enforcement  of  legal  process,  the  creditor's 
right  to  take  said  property,  then  you  will  find  for  the  defend- 


DAKOTA   REPORTS.  [Feb., 

Appellant  could  not  complain  of  the  refusal  to  gi%'e  this 
ction,  even  if  it  -were  properly  dra*n;  for  the  substance 
i  fully  covered  by  instructions  given  by  the  trial  judge  of 
n  motion.  Besides,  it  would  have  been  error  to  giee  the 
ctioQ  as  drawn,  because  it  assumes  that  plaintiff's  title, 
ver  it  was,  grew  out  of  one  transaction  to  which  they  and 

and  Gary  were  all  parties.  While  it  lay  with  the  jury 
Bnd,  such  finding  was  not  to  be  assumed  as  the  basis  of 
truction. 

e  think  that  the  charge  of  the  court  below,  as  a  whole, 
the  law  very  favorably  for  the  defendant.  The  issues 
imple,  and  the  only  thing  of  importance  in  which  the 
eeded  the  guidance  of  the  court  was  as  to  what  elements 
;  there  must  be  to  make  a  sale  fraudulent  as  to  creditors. 
ote  from  the  learned  judge's  charge,  the  vital  portion 
f,  as  follows: 

L  also  instruct  you  that  a  conveyance  or  sale  of  personal 
•ty,  made  with  the  intent  on  the  part  of  the  seller  to  de- 
defraud  creditors  in  the  collection  of  debts,  and  that  in- 
s  known  to  or  participated  in  by  the  vendee  or  buyer,  is 
gainst  creditors,  although  for  a  good  and  valuable  con- 
lion. 

\  also  instruct  you  that  a  transfer  of  personal  properly, 
with  int«nt  on  the  part  of  the  seller  to  delay  and  defraud 
•ditors.  and  the  party  to  whom  the  transfer  is  made  has 
edge  of  the  facts  and  circumstances  from  which  such 
ilent  intent  might  reasonably  and  naturally  be  inferred 
ordinarily  cautious  person,  is  fraudulent  and  void  against 
ghts  of  creditors. 

The  C'.mrt  instructs  you  that  if  the  seller  transfers  his  prop- 
iih  intent  todelayordefraudhiscreditors.and  the  grantee 
er  has  knowledge  that  such  transfer  is  made  for  that 
ie,  it  will  be  void  against  the  creditors,  Although  the 
e  has  no  desire  or  wisli  to  defraud  the  creditors." 
jw,  in  the  light  of  the  thi'ee  paragraphs  just  quoted,  and 
ily  as  favorable  to  the  defendant  as  the  law  will  permit, 
mot  see  that  he  can  complain  of  the  following  portion  of 
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the  charge:  **I  further  charge  you  that  if  Nolan  purchased 
from  Gary  in  good  faith,  free  from  all  intent  to  aid  or  assist 
Gary  in  cheating  or  defrauding  or  delaying  his  (Gary's)  credit- 
ors, the  title  that  Young  &  Leach  received  from  Nolan  will 
protect  Young  &  Leach.'' 

Appellant  specially  excepted  to  that  portion  of  the  charge 
last  quoted,  and  insists  that  it  may  well  have  misled  the  jury; 
for  that '*Nolan  might  have  purchased  in  good  faith,  yet  it 
would  be  a  fraudulent  purchase;"  siting  in  support  thereof 
Alvarez  v.  Brannan,  7  9^1-  ^^3,  where  it  was  held  that,  **even 
where  there  is  no  intention  to  defraud,  there  may  be  such  an 
amount  of  gross  carelessness  as  to  constitute  conclusive  evi- 
dence of  a  fraudulent  intent. " 

In  view  of  the  brevity  of  the  charge,  and  the  fact  that,  just 
before  the  instruction  in  question,  came  the  three  paragraphs 
above  quoted,  with  their  circumstantial  setting  forth  of  the 
facts  which  invalidate  a  sale  as  between  the  vendee  and  the 
vendor  s  creditors,  thus  limiting  and  qualifying  the  expression 
**in  good  faith,''  we  cannot  think  there  was  error  in  the  para- 
graph under  discussion.  We  apply  to  the  charge,  as  a  whole, 
the  familiar  rule:  '*The  whole  charge  must  be  taken  together; 
and  when,  as  a  whole,  it  gives  a  full  and  correct  statement  of 
the  law,  an  isolated  part  of  it,  which  by  itself  might  be  con- 
sidered erroneous,  will  not  vitiate  the  charge  as  a  whole."  Ter- 
ritory V.  Chartrand,  1  Dak.  363;  U.  S.  v.  Adams,  2  Dak.  305, 
9  N.  W.  Rep.  718;  Spencer  v.  Toser,  15  Minn.  146,  (Gil.  112;) 
Laurel  v.  State  Bank,  25  Minn.  48. 

Nor  can  we  hold  with  appellant's  counsel  that  the  judg- 
ment rendered  is  contrary  to  law,  in  that  it  is  not  supported  by 
the  verdict.  The  verdict  is  general  in  form,  and,  while  not 
specially  finding  on  each  issue  in  accordance  with  the  statutory 
direction  as  to  the  form  of  a  verdict  in  claim  and  delivery  action, 
may  be  regarded  in  legal  effect,  as  finding  for  the  plaintiffs  on 
all  the  issues,  and  therefore  as  warranting  the  judgment  that 
was  rendered  upon  it. 

We  are  of  the  opinion,  on  the  whole  record,  that  substan- 
tial justice  has  been  done  between  the  parties  below,  and  the 
judgment  is  accordingly  affirmed.     All  the  justices  concur. 
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Wilson  v.  Rdssell. 

1,  fobeclosdhe  by  advehtisbhent— sheriff  acts  offioaixy  os 

SALE. 

When,  ini tfae  [oreclosure  of  a  real  estate  morl^ag'e  under  a  power 
of  sale,  b;  adrertieenient,  the  efaerift  sells  property  at  public  auction, 
makes  return,  executes  certiBcate  of  sale,  and  a  deed  to  the  purcbasw, 
he  acte  In  hia  ofBcial  capacity,  and  not  ae  an  individual  or  an  auc- 
tioneer. 

2.  S  A  ME— DEPUTY . 

And  in'Buch  case  the  actii  of  a  deputy  sherilT  are  the  acte  of  the 
BheriS. 
8.    Same — successor  to  sbekifp— may  execute  deed. 

Hence,  where  a  sate  is  made  by  a  deputy  sheriff,  in  proceediof  s  for 

foreclosure  by  advertisemeot,  the   successor  in   office   may.  under  the 

statute,  execute  a  deed  to  the  purchaser  at  the  expiration  of  the  year 

of  redemption. 

4.    Deputy— may  execute  certificate  of  sale  in  name  of  principal 

—MAY  ACKNOWLEDGE— CERTIFC ate  OF. 

A  deputy  aheriff  may,  in  the  name  of  his  principal,  execute  and 
acknowledge  a  certificate  of  sale  in  such  foreclosure  proceedings;  and 
an  acknowledgment  by  the  deputy  certifled  in  proper  form  by  the  of- 
Beer  taking  it  is  valid,  though  the  name  of  the  deputy  does  not  appear 
in  the  body  of  the  certificate  of  sale,  the  same  being  signed  in  the  name 
of  the  sherilT  by  him  as  deputy. 
6.    Certificate  of  acknowledgment  substantial  compliance  with 

STATUTE. 

The  certificate  of  acknoivledgment  of  a  deed,  executed  by  a  sherilT, 
in  foreclosure  proceedings  by  advertisement,  is  valid  if  in  subsiaatisl 
compliance  with  the  statute.  The  use  of  the  words  "whose  name  is 
subscribed  to  the  within  instrument,"  is  a  substantial  compliance  with 
the  statutory  form,  "described  in  and  who  executed,"  etc.,  he  being 
described  ae  sherilT  in  the  body  of  the  deed. 

Piled  February  14,  1887. 

Appeal  from  the  district  court  of  Richland  county. 

The  material  facts  are  fully  stated  in  the  opinion. 

Miller  &  Oreen,  for  defendant  and  appellant. 

In  foreclosures  by  advertisement  the  statute  must  be  strictly 
complied  with.  Lee  v.  Mason.  10  Mich.  403;  Doyle  v.  Howard, 
16  Mich.  ^67;  Code  Civil  Proc.  §§  602,  606.  609,  614  and  611  lay 
down  such  procedure;  Acknowledgment,  §§  659  and  665,  C. 
C.  P. 
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are  of  the  sections  of  the  Code  of  Civil  Pro- 
,  it  will  be  seen  that  in  this  class  of  fore- 
■ee  persons  who  are  authorized  to  make 
]  named  in  the  mortgage,  the  sheriff  of 
jputy.  It  will  be  noticed,  too,  that  wher- 
i  any  paper  in  connection  with  the  pro- 
,  it  is  required  to  be  done  by  the  person 
!pt  in  case  of  the  deed  when  sale  is  made 
^hcase  it  may  be  done  by  his  successor  in 
§609. 

ioubt  that  the  deputy  sheriff  is  recognized 
the  code  as  an  officer.  Sec.  1,  chap.  4, 
zes  him  and  provides  the  requisites  of  his 
B  V.  Lynch.  68  N.  Y.  468.  Gorman  v.  Gale 
I  V.  Baring,  8  Cal.  408. 
aroviding  for  a  sale  by  a  sheriff  or  officer, 
the  place  of  a  mortgagee  in  exercising  the 
xecutes  the  deed  by  virtue  of  the  power, 
ton,  33   Mich.   392;  Anthony  v.  Wessell,  9 

he  acknowledgment  must  prove  fatal. 
,  63  N.  Y.  268;  Smith  v.  Garden,  28  Wis 
ly.  10  Cal.  239;  Kimball  v.  Semble,  25  Cal. 
Conner,  27   Cal.  243;  Kelsey  v.  Dunlap,  7 

rithout  a  deed,  conveys  only  an  equitable 
;aiD  ejectment.     3  Waite  Act.  and  Def.  30; 
Heisk  (Tenn.)  314;  Crawford  v.  Green,  1 
a  v.  Pyncheon,  3  Chand.  (Wis.)  9. 
llin,  for  respondent. 

s  deputy"  were  inserted  in  the  statute  to 
s  as  existed  under  early  decisions.  Such 
Wash.  (Va.)  126;  Tillottson  v.  Cheetham, 

sriff  may  act  by  deputy  even  without  such 

Evens  v.  Sutherland,  41  Mich.  177. 
ales  the  sheriff  acts  officially.     Ramsey  v. 
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Merriman,  6  Minn.  104;  Allan  v.  Chatfield,  8  Minn.  387;  Hale- 
kiss  V.  Cutting,  14  Minn.  538;  Merrill  v.  Xelson,  18  Minn.  366; 
Albrecht  v.  Long.  25  Minn.  163;  33  Iowa  318;  509  Mo.  422;  63 
Id.  545,  Williams  v.  Lash,  8  Minn.  459;  Willis  v.  Jelineck,  27 
Minn.  23. 

The  successor  in  office  of  sheriff  may  execute  deed.  Haynes 
V.  Prey,  11  N.  W.  695  (Wis.);  Russell  v.  Lawton,  14  Wis.  219; 
16  Mich.  267;  34  Mich.  271. 

The  deputy  acts  in  the  name  of  his  principal.  Levels  v. 
Thompson,  3  Cal.  267;  Joyce  v.  Joyce,  5  Cal.  449;  Robinson  v. 
Hall,  5  Pac.  763;  Ogdon  v.  Walters,  12  Kan.  282;  Rover  Jud. 
Sales,  §  942;  Freeman  on  Ex.  §§  327,  354. 

Substantial  regularity  is  all  that  should  be  acquired  in 
statutory  foreclosure  proceedings.  Reading  v.  Waterman,  46 
Mich.  110;  Eliot  v.  Wood,  45  N.  Y.  77;  Lee  v.  Clary,  38  Mich. 
223. 

Courts  construe  acknowledgments  liberally  to  prevent  the 
failure  of  justice.  Kelly  v.  Calhoun,  95  U.  S.  544;  Wells  v. 
V!  Atkinson,  24   Minn.    161;  B^;cker  v.  Ander.son,  9  N.  W.  R.  641: 

Russ  V.  Wingato,  30  Miss.  440;  Carpenter  v.  Dexter,  8  Wall.  513. 

Courts  will  refer  to  the  body  of  the  instrument  to  support 
t:  a  defective  acknowledgment.     Smith  v.  Boyd  Central  Reporter 

Vol.  P.  475  (1886);  Wells  v.  Atkinson,  24  Minn.  161;  Carpenter 
V.  Dexter,  supra;  Nelson  v.  Graff,  44  Mich.  434;  Chase  v. 
Whiting,  30  Wis.  544. 

The  words  "described  in  and  who  executed"  are  not  essen- 
^  tial.     Henderson  v.  Grewell,  8  Cal.  584;  Jackson  v.  Gummer,  2 

; ,  Cowen  552;  84  Wedd.  87;  Chase  v.  Whiting,  30  Wis.  547. 

Francis,  J.  August  15,  1881,  Mary  E.  Pitcher,  being  the 
owner  in  fee  cf  section  13,  in  township  136  N.,  of  range  50  W., 
in  Richland  county,  Dakota,  executed  a  mortgage  thereon  to 
one  George  A.  Elder  to  secure  the  payment  of  $2,500,  according 
to  the  conditions  of  a  certain  promissory  note  of  even  date 
therewith,  and  for  a  like  sum.  Said  mortgage  contained  a 
clause  providing,  in  substance,  that  if  default  should  be  made 
in  the  payment  of  said  sum  of  money,  or  the  interest,  or  in  pay- 
ment of  the  taxes,  or  in   the  performance  of  any  of  the  cove- 
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iments  of  the  party  of  the  first  part  therein  con- 
le  said  party  of  the  first  part  might  declare  the 
■  due  and  payable,  and  sell  the  premises  at  public 
convey  the  same  to  the  purchaser  in  fee-simple, 
be  statute  in  such  case  made'and  provided.'' 
Elder  assigned  the  mortgage  to  the  respond- 
nent  in  usual  form.  The  mortgage  and  assign- 
ily  recorded.  The  mortgagor  defaulted  in  the 
bunual  interest,  and  March  21.  1884,  the  re- 
n  the  foreclosure  of  the  mortgage  by  advertise 
May  9.  1884,  the  property  covered  by  the  mort- 

under  said  foreclosure  notice,  and  "struclt  off' 
lent  for  the  amount  then  due  on  the  mortgage,  to 
le  costs  and  charges,  amounting  in  all  to  the  sum 
le  being  the  highest  bidder  therefor.  At  the 
iale  Moses  P.  Proper  was  the  sheriff  of  Richland 
.  B.  Brigh^im  (full  name  not  given)  was  tlie  dep- 
?he  notice  of  sale  gave  notice  that  tlie  mortgaged 
d  be  sold  at  public  auction  May  9,  1884,  at  10 
forenoon,  but  did  not  state  who  would  act  as  auc- 

Brigham  acted  as  auctioneer  at  the  sale. 
I  on  the  day  of  sale,  the  following  aftidavit  of  sale 

y  of  Dakota,  County  of  Richland^ss. : 
Proper,  being  duly  sworn,  says  that  he  is  the 
county  of  Richland,  and  that  as  such  sheriff  he 
>neer  at  the  sale  of  the  premises  described  in  the 
annexed  printed  copy  of  noticeof  mortgage  sale, 
lant  to  such  notice  of  sale  he  sold  said  premises 
ue,  at  the  time  and  place  of  sale  therein  men- 
at  the  hour  of  10  o'cloclr  in  tlie  forenoon,  on  the 
y,  A.  D.  1884,  at  the  front  door  of  the  court  house 
of  Richland,  wherein  said  premises  are  siuuated; 
jremises  were  then  and  there  purchased  by  James 
!  sum  of  two  thousand  and  twenty-three  dollars, 
lighest  and  best  bidder,  and  that  being  the  high- 
iim  bidden,  for  such  premises  at  such  sale;  that 
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said  sum  bid  as  aforesaid  embraced  the  following  items,  dis- 
bursements, and  amounts,  as  exhibited  to  me  at  the  time,  viz: 
*  *  *  And  deponent  further  says  that  said  mortgaged  prem- 
ises, consisting  of  one  tract,  was  sold  in  one  parcel,  and  no 
more  of  said  premises  were  there  sold  than  was  necessary  to  sat- 
isfy the  amount  due  on  said  mortgage  at  the  date  of  the  notice 
of  sale,  together  with  interest,  taxes  paid,  and  costs;  and  that 
said  sale  was  conducted  fairly,  honestly   and  according  to  law, 

m 

to  the  best  of  his  knowledge  and  belief. 

Moses  P.  Proper, 
Sheriff  of  Richland  Co.,  D.  T. 
By  S.  B.  Brigham,  Deputy. 

Subscribed  and  sworn  to  before  me  this  ninth  day  of  May, 
A.  D.  1884.  Joshua  R.  Buxton, 

[seal.]  Notary  Public,  Richland  County,  D.  T. 

Filed  for  record  this  9th  day  of  May,  1884,  at  4  o'clock  p.  m. 

J.  M.  RUGGLES, 

Register  of  Deeds. 

An  error  having  been  made  in  footing  up  the  items  of  dis- 
bursements, another  affidavit  of  sale  was,  on  the  nineteenth  day 
of  May,  1884,  made  as  follows: 

'^8,  B.  Brigham,    Deputy  Sheriff  of  Richland   County ^  D.    T.,    to 
James  Wilson, 

Territory  of  Dakota,  County  of  Richland — ss. : 
S.  B.  Brigham,  being  duly  sworn,  says  that  he  is,  and  was 
at  the  time  hereinafter  mentioned,  deputy  sheriff  of  the  county 
of  Richland,  and  that,  as  such  deputy  sheriff,  he  acted  as  auc- 
tioneer at  the  sale  of  the  premises  described  in  the  foregoing 
and  annexed  printed  copy  of  the  notice  of  mortgage  sale,  and 
that  pursuant  to  such  notice  of  sale  he  sold  said  premises  at 
public  vendue  at  the  time  and  place  of  sale  herein  mentioned, 
to- wit,  at  the  hour  of  ten  o'clock  in  the  forenoon  on  the  ninth 
day  of  May,  A.  D.  1884,  at  the  front  door  of  the  court  house  in 
the  county  of  Richland,  wherein  said  premises  are  situated;  and 
the  said  premises  were  then  and  there  purchased  by  James  Wil- 
son for  the  sum  of  three  thousand  and  twenty-three  dollars,  he 
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ghest  and  best  bidder,  and  that  being  the  highest 
1  bid,  for  such  premises  at  such  sale.  •  •  •  And 
rtfaer  says  that  said  mortgaged  premises,  consisting 

sold  in  one  parcel,  and  no  more  of  said  premises 
old  than  was  necessary  to  satisfy  the  amount  due 
<gage  at  the  date  of  the  notice  of  said  sale,  together 
t,  taxes  paid,  and  costs,  and  that  said  sale  was 
■irly,  honestly,  and  according  to  law,  to  tho  best  of 
Se  and  belief.  S.  B.  Brigham. 

davit  is  made  to  correct  a  clerical  error  in  the  for- 
),  as  of  record  in  Book  O  of  mortages,  page  63. 
S.  B.  Beigham. 
3ed  and  sworn  to  before  me  this  nineteenth  day  of 
1885.  Joshua  R.  Buxton, 

Notary  Public.  Richland  Co.,  D.  T, 
r  record  May  19,  1885,  at  9  A.  m. 

J.  M.  RuGGLES,  Register  of  Deeds." 
lay  of  the  sale  Moses  P.  Proper,  by  Brigham,  as 

sheriff,  gave  to  the  purchaser  a  certificate  of  sale, 

tcker,  by   the   Sheriff  of   Richland   County,  to  James 

■y  of  Dakota,  County  of  Richland^ss.:  , 
i  P.  Proper,  sheriff  of  the  county  of  Richland,  ter- 
kota,  do  hereby  certify  that,  by  virtue  of  an  inden- 
tgage  made,  executed  and  delivered  by  Mary  E. 
rtgagor,  to  George  A.  Elder,  mortgagee,  and  the 
ale  therein  contained,  which  smd  mortgage  bears 
Sfteenth  day  of  August,  1881,  and  was  on  the  nine- 
of  August,  1881,  at  seven  o'clock  a.  M.,  duly  re- 
e  office  of  the  regisler  of  deeds  of  said  Richland 
itory  of  Dakota,  in  Book  E  of  mortgages,  on  pages 
which  mortgage  conveyed  the  premises  hereinafter 
secure  the  payment  of  two  thousand  five  hundred 
interest,  according  to  the  conditions  of  one  certain 
aote  therein  descriljed,  on  the  ninth  day  of  May,  A. 
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D.  1884,  at  the  hour  of  ten  o'clock  in  the  forenoon  of  said  day, 
having  first  given  public  notice  of  the  time  and  place  of  the  sale 
by  publishing  the  same  as  required  by  law,  I  did  offer  for  sale 
at  public  auction,  at  the  front  door  of  the  court  house,  in  the 
county  of  Richland  and  territory  of  Dakota,  and  I  then  and 
there  oj^enly  struck  off  and  sold  the  same  to  James  Wilson  for 
the  aggregate  sum  of  three  thousand  twenty-three  dollars  and 

cents,  in  the  manner   and  at  the   price   following,  to-wit: 

All  of  section  number^thirleen  (13),  township  one  hundred  and 
thirty-six  (136)  north,  of  range  numbered  fifty  (50)  west;  all 
of  said  property  herein  described  being  sold  by  me  as  one  par- 
A  eel,  for  the  price  hereinbefore  mentioned.     And  I  further  cer- 

tify that  the   said   premises  were  then  and  there  sold  at  public 
T  auction,  and  that  said  purchaser  was  the  highest  bidder  for  said 

premises,  and  for  each  tract  or  parcel  included  therein,  and 
that  the  price  hereinbefore  mentioned  was  the  highest  price 
bid  for  each  distinct  parcel,  and  the  whole  price  so  bid  was  paid 
in  by  said  purchaser;  and  I  further  certify  that  the  said  prem- 
ises are  subject  to  redemption  within  one  year  from  the  date  of 
said  sale,  unless  said  premises  are  previously  redeemed  as  x)ro- 
vided  by  law. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 
seal  this  ninth  day  of  May,  A.  D.  1884. 

Moses  P.  Proper, 
Sheriff  of  Richland  County,  D.  T. 
By  S.  B.  Brigham,  Deputy  Sheriff. 

Signed,  sealed  and  delivered  in  the  presence  of 

C.  M.  Stevens, 
J.  R.  Buxton." 

This  certificate  of  sale  was  acknowledged  as  follows; 

^'Territory  of  Dakota,  County  of  Richland — ss. 

On  the  ninth  day  of  May,  in  the  year  1884,  befoi^^  me.  a 
notary  public  in  and  for  said  county  and  territory,  pei-sonall^' 
appeared  S.  B.  Bingham,  deputy  sheriff  of  the  county  of  Rich- 
iand,  territory  of  Dakota,  known  to  me  to  be  the  person  who  is 
described  in  and  who  executed  the  same  as  such  deputy  sheriff. 
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•poses  therein  expressed,  and  tor  and  in  be- 
*.  Proper,  sheriff  of  said  county. 

Joshua  R.  Buxton. 
Notary  Public,  Richland  Co..  D.  T. 
I  this  ninth  day  of  May,  A.  D.  18H4,  at  4 
J.  M.  RUGGLES. 
Register  of  Deeds," 
lo  rt'demptiun  was  made,  and  May  12,  1885. 
the  premises  was  made  to  the  respondent. 
■  by  R.  N.  Ink,  sheriff  of  Richland  county. 
k"s  official  standing,  the  description  of  the 
by  the  sheriff  of  Richland  county  to  the 
^ution  of  the  certificate  of  sale  by  the  sheriff 
he  fact  of  no  redemption,  and  then  conveys 
l!>bn  (respondent)  all  the  estate,  right,  title 
the  said  Mary  E.  Pitcher  had  on  the  fif- 
:ust.  188.">,  or  at  any  time  thereafter,  in  the 
bed  in  the  deed.     This  deed  is  signed: 

N.  Ink,  Sheriff  of  Richland  Co.,  D.  T." 
nessed. 

cknowledged  as  follows: 
akota,  County  of  Richland — ss: 
lay  of  May,  1885,  befoi"e  me  personally  ap- 
leriff  of  the  county  of  Richland,  territory 
lly  known  to  me  to  be  the  pei'soo  whose 
,o  the  within  instrument,  and  acknowledged 
riff  aforesaid,  executed  the  same. 

J.  H.  Miller, 
istrict  Court  in  and  for  Richland  Co.,  D.  T, 
ON,  Deputy. 
..  May  12,  I8h5,  at  9  a.  m. 

J.  M.  RUGGLES,  Register  of  Deeds. " 

the  appellant  purchased  said  premises  sub- 
lortgage.  After  receiving  the  said  sheriff's 
demanded  possession  of  Russell,  the  defend- 
'ho  was  in  posse.ssion  under  his  said  deed. 
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and  said  demand  of  possession  was  refused.   Thereupon  the  re- 
*  spondent  brought  an  action  in  ejectment     The  action  was,  by 

consent  tried  to  the  court,  which  then  made  and  filed  its  find- 
ings of  fact  and  conclusions  of  law,  and  April  8,  1886,  rendered 
its  final  judgment,  adjudging  that  the  plaintiff,  James  Wilson, 
recover  of  the  defendant,  Peter  Rassell,  the  posssession  of  said 
real  property,  and  directing  the  issuance  of  an  execution  to  re- 
store the  plaintiff  to  the  possession  of  said  lands.  Upon  the 
trial  the  said  affidavits  of  sale,  certificate  of  sale,  and  sheriffs 
deed  were  put  in  evidence,  with  other  testimony,  in  support  of 
plaintiff's  (respondent)  claim  to  title  and  right  of  possession, 
and  they  were  received  and  duly  objected  to. 

The  appellant  has  assigned  19  errors  relating  to  the  admis- 
sion of  evidence,  the  overruling  of  objections  to  evidence,  the 
findings  of  fact,  and  conclusions  of  law.  IThe  most  of  these  as- 
signed errors  will  not  require  attention  at  the  hands  of  the 
court,  since  the  counsel  of  the  defendant  (appellant)  really  call 
attention  to  the  two  affidavits  of  sale,  the  certificate  of  sale,  and 
T>  the  sheriff's  deed,  stating  in  their  brief  that  *'upon  their  suffic- 

Ir  iency  rests  the  plaintiff's  case." 

*i  The  first  exception  made  by  the  defendant  to  the  findings 

of  fact  and  conclusions  of  law  embodies  all  the  legal  questions 
put  in  issue  by  the  defendant  (appellant)  in  this  cate. .  Said 


•t 
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r: 
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\jr,  exception  is  as  follows:     The  defendant  excepts  to  the  fourth 

v^-  finding  of  fact,  '*for  that  the  court  therein  finds  that  the  mort- 

y:^  gage  described   in   the  second  finding  of  fact  was  *duly  fore- 

closed by  a  sale  of  said  real  estate  in  manner  and  form  as  pre- 
scribed by  statute,  and  that,  in   pursuance  of  such  foreclosure 
sale,  said  premises  not  having  been  redeemed  from  sale,  the 
*  sheriff  of  said  county,  by  a  proper  sheriff's  deed,  duly  conveyed 

^  to  the  plaintiff  all  the  right,  title  and   interest  had  or  owned  by 

\^  said  Mary  E.  Pitcher,  in  or  to  said  real  estate,  upon  ths  date  of 

J;  the  execution  of  said   mortgage,  to-wit:  a  fee  simple  title;'  to 

which  findings  the   defendant  excepts,  upon   the  ground  that 
^  there  is  not  sufficient  evidence  to  sustain  the  same,  in  this:  that 

/  the  evidence  shows  that  the  affidavit  of  sale,  certificate  of  sale, 

and  sheriff's  deed  in  said  foreclosure  proceedings,  were  not  ex- 
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>er  parties,  and  that  the  ackaowlegmeat  of 
I  deed  were  not  in  substaatial  compliance 
and  that  said  foreclosure  proceedings  .were 
i  that  the  plaintiff  acquired  no  title  or  right 
lid  premises  thereby;  the  error  assigned  (16) 
)urt  erred  in  making  the  fourth  finding  of 
:>ns  stated  in  the  exceptions  taken  and  filed 
id  by  the  court." 

isel  of  defendant  (appellant)  really  asks  the 
Ijudge  is  that  a  deputy  sheriff  is  recognized 
1  of  our  codes  as  an  officer  independent  of  the 
iory  and  argument  of  said  counsel  is  based 
liich  they  have  presented  to  this  court  with 
y  and  earnestness. 

'  and  determining  a  case  brought  before  this 
he  court  will  first  ascertain  what  provisions 
bffect  or  are  properly  applicable  to  the  case 
ill  apply  to  the  case  any  decisions  of  other 
jarned,  or  any  rule  of  common  or  statutory 
established.  In  other  words  each  case  is  to 
Q  its  own  particular  facts  and  circumstances, 
ns  of  our  own  codes  applicable  thereto,  in 
lus  based  upon  like  or  similar  provisions  in 
Latutes,  or  of  the  common  law,  in  the  absence 
atutory  enactments.  The  court  can  thus  dis- 
:e  the  law  and  justice  of  the  case  itself  under 
also  the  general  legal  or  equitable  rule  or 
ich  its  decision  be  founded. 
odes  were  made  for  us  in  Dakota,  and,  when 
erceived,  admitted  and  acted  upon,  said  codes 
useful  and  respected,  their  admirable  provis- 
ipparent,  and  existing  defects  therein  will  be 
vered  and  corrected. 

m  of  the  provisions  of  our  codes  relating  to 
ties,  powers  and  prerogatives,  of  a  sheriff, 
ri^  is  an  elective  county  ofBcer,  vested  with 
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certain  powers  and  authority,  and  required  to 
acts,  and  empowered  to  appoint  deputies,  am 
own  person,  or  by  and  through  his  deputies  aj 
himself;  and,  in  either  case,  whether  acting  his 
his  deputy,  the  act  done,  if  within  the  scope  ■ 
is  the  official  act  of  the  sheriff.  A  deputy  sher 
nor  authority  other  than  that  which  pertains  b 
he  exercises  as  acting  for  the  sheriff  by  whom 
to  whom  he  gives  bond,  and  to  whom  also  he  if 
his  acts  as  such  deputy;  the  sheriff  himself,  in 
sponsible  for  the  acts  of  his  deputy  as  such.  ^ 
ceases  to  have  authority  to  act,  the  authority  of 
ceases.  When  the  sheriff  dies,  or  is  duly  succe 
sheriff,  his  deputy  can  no  longer  act  as  the  offi 
which  appointed  him  deputy,  and  for  and  throw 
deputy,  was  appointed  to  act,  and  of  whose  ofiii 
was  the  representative,  no  longer  exists.  He  ii 
sheriff,"  which  means  the  deputy  of  the  she: 
appointed  to  act  for  another,"  and  not  in  his  o^ 
or  right.  An  execution  or  other  writ  is  directi 
and  never  to  his  deputy,  and  the  deputy  may 
and  make  return;  but  cannot  legally  do  it  in  '. 
office  as  deputy,  independent  of  the  sheriff,  an 
and  by  the  authority  and  in  the  name  of  the  st 
and  in  whose  stead  he  acts,  lie  is  the  depu 
not  of  the  office  of  sheriff  as  distinct  from  the 
the  office,  to  act  for  the  person  who  is  sheriff, 
is  appointed. 

Nowhere  in  our  codes  is  a  deputy  sheriff  i 
independent  officer,  distinct  from  the  sheriff,  oi 
either  de /ac(o  or  dejftre  acting  in  his  own  nai 
right,  but  always  in  the  name  and  place  of  the 
perhaps,  in  a  limited  sense  under  such  provisio 
one  providing  for  the  presence  of  the  sheriff 
sheriff  at  the  execution  of  a  person  sentenced 
signing  of  the  certificate  or  return  to  be  i 
death    warrant.       The    words    "officer,"    or    ' 


irifl,"  "or  his  deputy,"  and  the  like,  found 
do  not  refer  to  nor  include  a  deputy  sheriff 
1  separate  or  distinct  from  the  sheriff,  but  as 
Tcel  of  his  ofHcial  existence;  and  the  deputy 
I  or  included  in  order  to  include,  direct,  em- 
aite  responsible  the  sheriff  in  his  entirety,  and 
cial  acts,  to  their  full  extent,  whether  performed 
or  through  his  deputy.  So  the  sheriff  is  by  law 
?hap.  6,  g  1,)  made  responsible  for  the  acts  of  his 
ch,  on  the  theory  and  ground  that  the  sheriff  is  re- 
his  own  acts.  The  deputy  is  the  creature  of  the 
sheriff  creates  him,  and  he  can  at  any  time,  while 
is  own  will,  destroy  his  oflicial  existence  as  his 

is  "oBBcer  who  levies."  found  in  our  codes,  refer 
authorized  by  law  to  levy  upon  property,  and  a 
f  is  not  so  authorized.  He  levies  for  and  In  the 
sheriff.     The  words  "officer  making  such  sale," 

our  codes,  refer  to  an  officer  legally  authorized  to 
revision  of  our  codes  empower^  a  deputy  sheriff 

or  sell  property  in  his  own  name  or  authority  or 
s  an  official  distinct  from  the  sheriff,  or  by  virtue 
1  right  or  power  in  himself,  but  only  as  the  deputy 
The  words  "officer  or  person  making  the  sale," 
ion  606,  Code  Civil  Proc,  make  a  plain  and  clear 
!tween  an  officer  and  person  other  than  and  as  dis- 
om  an  officer,  and  the  word  "person,"  as  used  in 
cannot  and  does  not  refer  to,  neither  does  it  in- 
:er,  or  one  acting  in  any  official  capacity,  such  as 
lis  deputy.  And  this  is  again  plainly  indicated 
T  to  Section  602,  of  the  same  code,  which  provides 

sale  of  premises  in  the  foreclosure  of  a  mortgage 
nent,  that  "the  sale  must  be  at  public  auction," 
)e  made  by  the  person  appointed  for  that  pur- 
nortgage,  or  by  the  sheriff,  or  his  deputy,  of  the 

ortgage  in  the  case  under  consideration   no  one 
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was  Darned  or  appointed  to  sell  the  pre 
vided  in  said  mortgage  that  the  premise; 
lie  auction,  etc.,  "agreeably  to  the  stat 
and  provided."  This  refers  to  said  Sect 
then,  under  the  terms  of  the  mortgage 
law,  was  required  to  sell  the  propc] 
through  his  deputy.  He  did  sell  it.  and 
acted  in  his  capacity  of  sheriff,  and  not 
tioneer,  notwithstanding  the  fact  that  tl 
"crying  o£E"  the  property  was  i)erforn 
deed,  under  the  law,  the  sheriff  could  n 
selling  of  the  property,  in  any  other  c! 
The  deputy,  in  this  act  of  selling,  as  wel 
relating  to  or  following  said  sale,  acted 
and  stead,  and  by  and  with  the  authori 
act  of  the  deputy  is  as  much  the  officii 
it  would  be  were  the  sheriff  himself  pres 
ually  performing  the  act  or  duty.  It  ■ 
theory  that,  in  Section  2  of  Chapter  6 
provided  that  "the  sheriff  may  appoint  si 
as  he  may  deem  necessary."  The  theor; 
in  appointing  a  deputy  the  sheriff  does  r 
but,  so  to  speak,  he  diffuses,  disseminat* 
own  official  personality,  existence  ant 
official  being, — so  that  he  may,  for  his  c 
venience,  officially  be  present  and  act  in 
the  same  time. 

When,  in  the  foreclosure  of  a  real  e 
vertisement,  the  sheriff  sells  the  prop 
makes  returns  thereof,  executes  a  certifi' 
conveying  the  property  to  Ihe  purchasei 
legal  time  for  redemption  has  passed,  hi 
pacity,  and  not  as  an  individual,  or  as  ar 
is  equally  true  whether  lie  does  the.sc  s 
through  or  by  his  deputy.  Whether  al!  ■ 
acts  are  taken  or  performed  by  the  shei 
the  sheriff  and  others  by  or  through  his 
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taken  and  performed  by  the  sheriff.  And  the 
criticise  too  minutely  the  official  statement,  re- 
made by  the  sheriff  or  his  deputy,  of  such  steps 
I  seek  only  to  be  satisfied  that  said  statement, 
1  are  made  in  substantial  compliance  with  the 
itlal  substance  and  forms  of  law,  and  show, 
if  the  officer,  a  sufficient  performance  of  the  le- 
ts and  provisions  necessary  to  make  such  steps 
[>otent  and  valid. 

highest  and  most  difficult  duties  of  lawyers  and 
not  only  in  ascertaining  and  comprehending  a 
[  law  or  of  equity,  but  also  in  the  proper,  just 
ing  application  of  such  principal  to  the  casein 
g  it  force  to  the  extent  that  it  is  applicable,  or 
ly  it  from  an  intelligent  perception  of  its  inap- 
citing  cases  counsel  should  be  careful  not  only 
,t  the  cases  they  cite  lay  down  correct  legal  or 
pies,  (which,  certainly,  cannot  be  said  of  every 
that  the  court,  in  asserting  and  applying  such 
rted  and  applied  them  in  a  case  so  exactly  like 
the  case  under  consideration,  and  in  the  argu- 
hey  are  cited,  as  to  make  the  opinion  cited  of 
application  to  and  of  weight  in  the  case  at'bar, 
nber  but  the  weightof  the  cases  cited  that  tells. 
ork  cases  cited  by  counsel  for  appellant  are  '"off 
;ase,  as  under  the  New  York  law  a  sheriff,  un- 
deputy  sheriff  were  authorized  to  perform  or 
a  acts  or  functions  after  the  expiration  of  the 
eriff;  and  the  New  York  law,  under  which  such 
ably  with  respect  to  the  redemption  of  lands  sold 
I,  distinguished  between  the  office  of  sheriff, 
md  deputy  sheriff,  and  the  words  '"the  officer 
le,"  were  therefore  held  to  apply  either  to  the 
er  sheriff,  or  to  a  deputy  sheriff,  as  the  case 
tice  Nelson  holding  in  People  v.  Baker,  20 
t,  in  the  redemption  of  property  sold  under  exe- 
t  might  be  made  to   the   sheriff  or   deputy  who 
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sold  the  premises,  as  "both  made  the  sale,  one  i 
other  in  judgment  of  law."  And  Church,  C.  . 
Lynch,  68  N.  Y,  477,  478,  in  referring  to  the  Ne^ 
said:  "The  statute  of  1847,  above  quoted,  was  c 
fore  stated,  to  render  certain  the  person  to  wht 
might  be  made,  and  I  think  it  clearly  recognize 
when  he  made  the  sale,  as  the  ofBcer  making  t 
tinguishing  him  from  the  sheriff.  I  see  no  wa 
force  of  the  language  in  this  respect.  This  mei 
who  in  fact  made  the  sale,  and  is  confined  to  one 
is  absent,  then  redemption  is  to  be  made  to  the  ! 
ing,  manifestly,  that  the  sheriff  was  regarded  a£ 
fleer  from  a  deputy  who  actually  made  the  sale, 
word  in  the  statute  indicating  the  construction  cl 
sheriff  specified  was  intended  to  meen  the  success 
iff  in  otBce  when  the  sale  was  made,  and  itwill  n 
a  construction  against  the  plain  import  of  the  wi 
terpolate  words  to  reach  a  construction  not  wa: 
words  employed;  especially  when  the  language 
a  practical  application,  and  does  not  lead  to  an 
A  deputy  sheriff  is  an  officer  recognized  by  sta 
perform  nearly  all  the  duties  of  sheriff.  He  can 
of  lahd  sold  by  him  during  or  after  the  expirat 
of  his  princpal.  Jackson  v.  Bush,  10  Johns.  S 
Davis,  18  Johns.  7;  Gorman  v.  Gale,  7  Cow. 
Jackson,  6  Wend.  213;  Jackson  v.  Collins,  3  Con 
officer  coeval  in  point  of  antiquity  with  the  she 
V.  Cheetham,  2  Johns.  63.  By  statutes  sheriffs 
to  complete  the  execution  of  all  final  process,  af 
expire,  which  they  shall  have  begun  to  execute  I 
money  or  making  a  levy,  (3  Rev.  St.  738,  §  92, )  s 
of  course,  to  sales  of  land  made  on  execution,  an 
demption,  and  executing  deeds  thereon.  Peop 
Wend.  602." 

The  New  York  act  of  1847,  referred  to  by  i 
provided  that  "all  redemptions  which  shall  her 
on  or  after  the  last  day  of  the  fifteen  months,  b; 
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*  *  *  shall  be  made  at  1  he.  sheriff's  office  of  the  county  in 
which  the  sale  took  place,  and  it  shall  be  the  duty  of  the  of- 
ficer makiug  such  sale  to  attend  at  said  office  during  the  last 
day;  *  *  *  and,  in  the  absence  of  the  officer  who  made  the 
sale-from  the  sheriff's  office  at  such  time,  then  such  redemption 
may  be  made  to  the  sheriff,  and,  in  his  absence,  to  the  under 
sheriff,  or  any  deputy  present  at  such  office,"  etc. 

Without  quoting,  I  may  say  that  an  examination  of  the  pro- 
visions of  our  own  law  concerning  the  redemption  of  property 
sold  under  execution,  and  relating  to  sheriffs  and  their  deputies, 
makes  it  manifest  that  the  views  expressed  in  said  Lynch  Case 
78  N.  Y.  473-479,  and  in  other  cases  in  the  same  line,  cited  by 
counsel  for  appellant,  even  if  they  were  sound  law  in  the  cases 
cited,  are  not  good  law  for  the  purposes  of  this  case.  They 
were  founded  upon  provisions  of  law  not  found  in  our  codes. 
Our  codes,  as  already  stated,  do  not  recognize  the  deputy  of 
the  sheriff  as  an  official  distinct  from  the  sheriff,  but  as  acting 
only  for  the  sheriff,  and  in  such  a  sense  as  to  make  the  act  of 
the  deputy  the  act  of  the  sheriff,  except,  perhaps,  in  the  lim- 
ited sense  referred  to.  I  have  not  been  able  to  find  in  our 
codes,  although  they  may  be  therein,  the  words  or  designation 
•*deputy  sheriff,"  except  in  the  head  line  to  Section  624,  Code 
Crim.  Proc,  ** Jailer  to  be  Deputy  Sheriff,"  and  in  the  section 
itself  he  is  called  **a  deputy  appointed  by  the  sheriff,"  and  ex- 
cept in  Sections  466,  470  and  471,  same  code,  which  refer  to  the 
execution  of  a  judgmert  of  death  the  warrant  for  which  under 
our  laws  issues  to  the  sheriff.  In  said  Section  469  the  term 
•*under  sheriff"  is  used  instead  of  **deputy  sheriff"  in  one 
instance.  When  the  deputy  of  the  sheriff  is  mentioned  in  our 
laws,  it  is  generally  in  the  words,  **sheriff  or  his  deputy,"  **the 
sheriff  of  the  county,  by  himself  or  his  deputy,"  '*all  sheriffs, 
jailors,  prison  keepers,  and  their,  and  each  and  every  ot  all  of 
their,  deputies,"  or  in  similar  expressions. 

While  the  words,  "the  officer  making  such  sale,"  might, 
then,  have  been  construed  to  include  and  relate  to  a  deputy 
sheriff  in  New  York,  where  the  deputy  sheriff  was  in  the  law 
made  and  distinguished  as  an  officer  distinct  from  the  sheriff, 
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and  capable  of '^performing  nearly  all  the  duties  of  sheriff," 
such  words  cannot  be  properly  so  contsrued  in  Dakota,  under 
our  present  laws.  Then,  as  we  have  seen,  (in  New  York)  a 
deputy  sheriff  could  perform  certain  acts  as  such  deputy,  even 
after  th(  expiration  of  the  term  of  his  principal,  the  sheriff. 
In  Dakota  this  is  not  the  case.  The  powers,  duties  and  func- 
tions of  a  sheriff  (and  of  all  his  deputies)  cease  when  he  dies,  is 
removed  from  office,  or  when  his  tferm  expires,  or  his  holding 
of  the  oflBce  ends.  The  office  of  sheriff  is  a  standing  or  contin- 
uous one.  It  is  the  individual  h(»lder  of  the  office  who  goes  out 
and  the  deputy  is  his  deputy,  to  act  for.  him,  but  for  him  only, 
as  sheriff.  When  the  official  life  of  the  particular  sheriff  ter- 
minates, it  takes  the  deputy  with  it  as  part  of  itself.  The  office 
remains,  but  the  individual  who  was  sheriff  is  gone.  He  can  then 
do  nothing  further  officially,  either  himself  or  by  deputy,  unless 
specially  authorized  or  empowered  by  law;  and  all  public  mon- 
eys, books,  records,  accounts,  papers  and  documents  then  in  his 
possession,  belonging  or  appertaining  to  his  office,  must  be  de- 
livered to  his  successor;  and  the  wrongful  refusal  of  a  sheriff 
to  surrender  any  of  the  books  or  papers  appertaining  to  his  of- 
fice to  his  duly  elected  or  appointed  and  qualified  successor,  on 
demand,  is  made  a  misdemeanor. 

Section  355  of  the  Code  of  Civil  Procedure  provides  that 
'  *if  the  term  of  service  of  the  sheriff,  or  other  officer  who  has 
made,  or  shall  hereafter  make,  sale  of  any  real  property,  shall 
expire,  or  if  the  sheriff  or  other  officer  shall  be  absent,  or  be 
rendered  unable,  by  death  or  otherwise,  to  make  a  deed  or  con- 
veyance of  the  same,  any  succeeding  sheriff  or  other  officer 
may  execute  to  the  purchaser  or  person  entitled  thereto,  or  his 
legal  representatives,  a  deed  of  conveyance  of  said  real  prop- 
erty so  sold,"  etc.  Under  our  codes  a  sheriff  has  a  successor. 
The  succession  and  continuance  of  the  office  is  provided  for. 
A  deputy  sheriff  has  no  successor.  Under  Sections  111  and  112  of 
the  penal  Code,  if  a  sheriff  wilfully  exercises  any  of  the  func- 
tions of  his  office  after  his  term  of  office  has  expired,  and  his  suc- 
cessor has  been  duly  elected  or  appointed,  and  has  qualified  in 
his  place,  and  he  has  notice  thereof,  he  is  guilty  of  a  misdemeanor. 
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It  is  clear,  then,  that  the  deputy  of  the  sheriff  is  not  an  of- 
ficial distinct  from  the  sheriff,  and  is  not  by  our  laws  so  recog- 
nized, but  acts  for  and  in  the  name  of  the  sheriff,  and  cannot, 
as  such  deputy,  legally  act  otherwise;  that  his  act  is  the  act  of 
the  sheriff,  whenever  it  is  within  the  scope  of  the  authority  or 
duty  of  the  sheriff,  and  that  neither  the  sheriff  nor  his  deputy 
can  lawfully  perform  any  official  act  after  the  sheriff  ceases  to 
hold  his  office.  The  court  will  not,  except  for  extraordinary 
reasons  state  what  the  law  might  or  should  be,  but  will  inter- 
pret the  law  as  it  finds  it  on  the  statute  books. 

These  conclusions  dispose  of  all  the  points  argued  before 
the  court  by  the  counsel  for  the  appellant,  except  their  insist- 
ment  that  the  certificate  of  the  officer  who  took  the  acknowl- 
edgment of  the  certificate  of  sale,  and  the  certificate  of  the  of- 
ficer who  took  the  acknowledgment  of  the  sheriff's  deed,  are 
each  fatally  defective^  and  make  the  said  certificate  of  sale  and 
said  deed  inoperative  or  void  as  evidence  of  title  sufficient  to 
sustain  the  action  of  ejectment. 

'  The  views  already  expressed  with  respect  to  the  office  of 
sheriff,  and  the  relation  existing  between  a  sheriff  and  his  dep- 
uty, will  assist  us  in  rightly  passing  upon  the  validity  of  the 
two  certificates  of  acknowledgment  in  question. 

First,  as  to  the  certificate  of  acknowledgment  of  the  cer 
tificate  of  sale.  Had  the  sheriff  himself  signed  and  executed 
the  certificate  of  sale,  then  it  might  have  been  necessary  for 
him  to  acknowledge  it.  But  the  certificate  of  sale  having  been 
drawn  in  the  name  of  the  sheriff,  and  signed  and  executed  in 
his  name  by  his  deputy,  the  deputy  was  then  authorized  to  ac- 
knowledge it  for  the  sheriff  in  his  name,  as  his  deputy,  and,  in 
law,  the  signing  and  execution  of  the  certificate  of  sale,  and  the 
acknowledgment  of  it,  were  each  the  act  of  the  sheriff.  So  the 
said  acknowledgment  is  valid  unless  there  is  some  fatal  defect 
in  the  certificate  of  acknowledgment  made  by  the  officer  before 
whom  said  certificate  of  sale  was  acknowledged.  The  form  of 
each  of  said  certificates  of  acknowledgment  already  appears,  in 
full,  in  another  portion  of  this  opinion. 

Section  666  of  the  Civil  Code  provides  that  the  certificate 
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of  acknowledgment  "must  be   substaatialty  in   the  fol 
form: 

TerrUory  of (or  State  ofJCounty  of -^- — ««;    C 

day  of ,  in  the  year ,  before  me  persons 

peared ,  known  to  me  (or  proved  to  me  on  th 

of )  to  be  the  person  described   in   and   who  execu 

within  iQstrument,  and  acknowledged  to  me  that  he  (oi 
executed  the  same." 

Upon  an  inspection  of  the  certificate  of  acknowledgt 
said  certificate  of  sale  by  itself,  separate  and  apart  frt 
certificate  <jf  sale;  it  appears  that  said  certificate  of  ac 
odgmeat  not  only  substantially  but  literally  conforms 
form  required  by  said  Section  666  of  the  Civil  Code,  a 
contains  even  more  than  is  provided  for.  It  is  howeve 
tended  by  counsel  for  appellant  that  the  said  certificate 
knowledgment  is  fatally  defective  because  "the  name 
persoD  who  appeared  before  the  notary,  and  acknowledj 
execution  [of  the  certificate  of  sale]  does  not  appear  in  th 
of  that  instrument.  The  name  of  Moses  P.  Propper  ak 
pears  in  the  body  of  that  instrument,  but  the  notary's 
cate  does  not  show  that  such  person  ever  acknowledged 
executed  the  same." 

In  considering  this  contention,  we  must  turn  to  the 
cate  of  sale.  An  inspection  of  it  shows  that  the  name  of 
P.  Propper  alone,  or  as  an  individual,  does  not  appear  in 
that  it  is  made  in  the  name  of  and  by '  'Moses  P.  Propper, 
of  the  county  of  Richland,  territory  of  Dakota.''  And  t 
instrument  is  signed,  MosES  P.  Propper.  SherifE  of  Ri 
County.  D.  T.,  by  S.  B.  Brigham,  Deputy  Sheriff."  Tt 
notary  certifies  that  S.  B.  Brigham,  deputy  sheriff 
county  of  Richland,  territory  of  Dakota,  known  to  hin 
the  person  who  is  described  in  and  who  executed  thewil 
strument,  personally  appeared  before  him,  and  acknov 
to  him  that  he  executed  the  same,  as  such  deputy  she] 
the  uses  and  purposes  therein  expressed,  and  for  and  in 
of  said  Moses  P.  Propper,  sheriff  of  said  county. 

The  act  of  the  deputy  being  the  act  of  the  sheriff,  j 
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deputy  having  actually  signed,  executed,  and  acknowledged 
the  certificate  of  sale,  for  and  in  the  name  of  the  sheriff,  whose 
name  and  oflBcial  title  and  designation  appear  in  full  in  the  in- 
strument thus  signed,  executed,  and  acknowledged,  and  all 
this  plainly  appearing  in  the  instrument  itself  and  the  cer- 
tificate of  acknowledgment  the  court  will  not  hold  the  certifi- 
cate of  acknowledgment  void  or  fatally  defective  because  the 
officer  taking  the  iicknowledgment  certifies  that  the  deputy  is 
the  person  described  in  the  instrument,  when  in  point  of  fact 
it  is  the  sheriff  who  is  described  therein;  particularly  when  it 
is  clearly  manifest,  from  the  very  instrument  itself,  and  from 
the  certificate  of  acknowledgment,  that  the  identical  person 
who  actually  signed  and  executed  the  instrument,  and  was  per- 
sonally known  to  the  notary  taking  the  acknowledgment  to  be 
the  person  who  executed  the  instrument,  appeared  before  the 
notary,  and  acknowledged  the  execution  of  the  instrument  for 
and  in  the  name  and  behalf  of  the  person  whose  name  appeared, 
and  who  was  described  in  said  instrument;  the  person  described 
in  said  instrument  being  a  sheriff,  and  so  described  therein,  and 
the  person  who  signed,  executed,  and  acknowledged  said  instru- 
ment, for  and  in  the  name  of  the  sheriff,  being  and  doing  it  as 
his  deputy.  The  act  of  the  deputy  in  executing  the  certificate 
of  sale  was,  as  all  ready  stated,  in  law,  the  act  of  the  sheriff. 
So,  inlaw,  the  person  or  official  described  in  the  instrument  ex- 
ecuted it.  Then  when  the  deputy  appeared  before  the  notary, 
the  sheriff,  in  law,  appeared,  and,  in  law,  acknowledged, 
through  his  deputy,  the  execution  of  the  instrument;  and  so,  in 
law,  the  person  described  in  the  instrument,  and  also  the  person 
who  executed  it,  appeared  before  the  notary,  and  acknowledged 
its  execution.  In  the  execution  and  acknowledgment  of  the 
certificate  of  sale  we  cannot  separate  the  sheriff  from  the  deputy, 
nor  the  deputy  from  the  sheriff,  since  the  deputy  of  the  sheriff 
actually  signed,  executed,  and  acknowledged  the  certificate  of 
sale  for  and  in  the  name  of  his  principal,  the  sheriff. 

The  objection  to  the  form  of  the  certificate  of  the  notary 
of  the  acknowledgment  of  the  execution  of  the  certificate  of 
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sale  is  not  sufficient  to  render  the  cer 
invalid,  or  the  certificate  of  sale  void 

We  now  come  to  the  objection  r 
acknowledgment  of  the  sheriff's  deed 
the  sherifE  who  succeeded  said  Propj; 
objection  seems  to  be  thai  said  certifi 
words,  "described  in.  and  who  execu 
said  form  provided  for  in  said  sectio 
Remembering  that  it  is  an  acknowlec 
a  sheriffs  deed  that  is  in  question,  ai 
self,  we  find  that,  in  fact,  the  person 
signed,  executed,  and  acknowledged 
scril>ed  in  it.  It  is  a  deed  stated  in  i 
Ink,  sheriff  of  the  county  of  Richland, 
of  the  first  part."  It  is  signed,  "R.  ]> 
Co.  D.  T. ;"  and  there  is  a  seal.  The; 
court  before  whom  the  acknowledgm 
follows:  "On  this  twelfth  day  of  May 
ally  appeared  R,  N.  Ink,  sheiiff  of 
territory  of  Dakota,  personally  know 
whose  name  is  subscribed  to  the  withii 
edged  that  he,  as  such  sheriff  afort 
This  certificate  might  have  been  dr 
with  the  form  set  forth  in  said  Sectir 
fective?  It  is  not.  It  is  in  substai 
form  required  in  said  Section  666,  es 
in  connection  with  the  deed  to  which 
will  read  a  certificate  of  acknowledj 
the  light  of  the  instrument  itself,  in 
cover  the  needed  explanation,  or  to  fi 
omission  or  defect,  ratlier  than  do  an 
adhering  to  and  considering  the  certi 
standing  alone.  When  the  defect  is 
ihus  be  cured,  the  court  should  give  i 
tain  and  preserve  the  essential  olotn 
law. 

There  are  at  least  four  essential : 
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the  certificate  of  acknowledgment,  viz:  That  the  person  mak- 
ing the  acknowedgment  persorally  appeared  before  the  officer 
who  makes  the  certificate;  that  there  was  an  acknowledgment; 
the  identity  of  the  person  who  makes  the  acknowledgment  as 
the  person  who  executed  the  instrument;  and  that  such  iden- 
tity was  personally  known  or  proved  to  the  officer  taking  the 
acknowledgment.  All  these  things  substantially  appear  in  the 
two  certificates  of  acknowledgment  we  have  been  considering, 
and  they  very  fully  appear  when  we  read  each  of  said  certifi- 
cates in  the  light  and  with  the  text  of  the  instrument  to  which 
it  is  attached. 

None  of  the  alleged  errors  relied  upon  by  counsel  for  ap- 
pellant for  reversal  exist  in  law,  and  the  judgment  of  the  dis- 
trict court  is  affirmed. 

All  the  justices  concurring. 


Porter  v.  Parker. 

1.      .lUSTlCE'S    COURT —VERDICT    OF    JURY— JUDGMENT     ON— MINISTERIAL 
ACT— APPEAL  WILL  LIE. 

The  entry  of  judgement  by  a  justice  of  the  peace,  upon  the  verdict 
of  a  jury,  under  our  code,  itf  a  raerel}' mioistorial  act.  The  verdict  of 
the  jury  in  such  case  being  itself  the  judgment  of  the  law,  an  appeal 
will  lie  without  the  formal  entry  in  the  justice's  docket  of  a  judgment. 

Filed  May  14,  1887. 

The  facts  are  as  cited  in  the  opinion. 

Flannery  &  Cook,  for  plaintiff  and  appellant. 

John  E.  Carland,  Fort  d  Fort,  for  respondent. 

No  brief  on  file. 

Palmer,  J.  This  action  was  commenced  in  a  justice  of 
the  peace  court,  there  tried  by  a  jury,  and  verdict  rendered  for 
the  defendant.  The  plaintiff  appealed  upon  questions  of  both 
law  and  fact,  and  demanded  a  new  trial  in  the  district  court. 
No  criticism  is  made  as  to  the  roofularity  of  the  proceedings  on 
appeal  from  the  justice  to  the  district  court,  except  that  the 
transcript  of  the  justice's  docket  fails  to  show  the  rendition  of 
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a  judgment  by  that  tribunal;  and  for  that  reason  it  is  insisted 
the  district  court  obtained  no  jurisdiction  of  the  case.  Briefly 
stated,  it  may  be  said:  The  cause  in  the  justice's  court  was 
tried  by  a  jury,  and  the  following  verdict  rendered;  **We,  the 
undersigned  jurors  do  hereby  render  a  verdict  in  behalf  of  the 
defendant.  Willard  Watson,  Foreman.''  No  objection  was 
made  to  the  form  of  the  verdict,  and  the  same  was  duly  en- 
tered upon  the  justice's  docket.  There  was  no  further  formal 
rendition  or  entry  of  judgment.  From  that  judgment,  such  as 
it  was,  the  plaintiff  appealed  jbo  the  district  court.  The  neces- 
sary papers  were  transmitted,  and  the  cause  appears  regularly 
upon  the  calandar  of  that  court  for  trial.  Both  parties  ap- 
pear by  attorney  in  the  district  court,  and,  in  the  regular 
course  of  the  proceedings  there,  the  cause  was  reached  for 
trial.  A  jury  was  regularly  empaneled  in  the  case,  and  the 
first  witness  for  the  plaintiff  was  called  and  sworn.  At  this 
point  counsel  for  defendant  objected  to  the  introduction  of  any 
evidence  on  the  part  of  the  plaintiff.  *'on  the  ground  that  the 
court  had  no  jurisdiction  of  the  action,  for  the  reason  that  no 
judgment  was  ever  rendered  on  the  verdict  of  the  jury  by  the 
justice  of  the  peace  from  whose  court  the  action  was  pretended 
to  be  appealed."  The  district  court  thereupon  offered  the  use 
of  a  writ  of  certiorari  to  bring  up  the  judgment,  if  any  had  been 
rendered  by  the  justice  of  the  peace  in  addition  to  what  ap- 
peared from  the  transcript  tiled  in  the  district  court.  The 
plaintiff  elected  to  stand  upon  the  record  as  thus  made,  and 
the  objection  to  the  evidence  was  sustained,  a  judgment  of  dis- 
missal for  want  of  jurisdiction  to  hear  and  determine  the  case 
in  the  district  court  was  duly  entered,  and  the  jury  discharged. 
The  plaintiff  brings  the  case  to  this  court  for  review. 

It  will  thus  appear  that  two  questions  are  presented  by 
this  appeal.  First.  Does  the  record  from  the  justice's  court 
show  such  an  adjudication  and  determination  of  the  rights  of 
the  parties  in  that  forum  that  an  appeal  duly  jjerfected  would 
bring  to  and  confer  upon  the  district  court  the  jurisdiction  to 
try  the  the  case  de  novo?  Second.  If  no  such  determination 
and  judgment  was  reached  in  the  justice's  court,  did  the  dis- 
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trict  court  acquire  jurisdiction  of  the  person  and  the  subject- 
matter  of  the  action  by  the  appearance  of  the  plaintiff,  the  pro- 
ceeding to  trial,  the  empaneling  of  the  jury,  and  swearing  of  a 
witness  in  the  case? 

As  to  the  second  proposition,  while  it  may  be  laid  down  as 
a  general  rule  that  no  act  or  consent  of  the  parties  can  confer 
jurisdiction  of  the  subject-matter  of  an  action  upon  a  tribunal 
who  has  not  otherwise  acquired  such  jurisdiction,  yet  it  is 
equally  settled  that,  when  a  party  seeks  to  take  advantage  of 
want  of  jurisdiction,  he  must  object  on  that  ground  alone,  and 
keep  out  of  court  for  every  other  purpose;  and  that  a  defect  of 
jurisdiction  over  parties  is  waived  by  the  general  appearance 
in  the  case.  And,  as  the  question  of  waiver  by  appearance 
must  always  depend  so  largely  upon  the  fact  in  each  individual 
case,  it  is  not  considered  necessary  at  this  time  to  express  our 
opinion  as  to  the  effect  of  the  appearance  and  proceedings  in 
the  district  court,  as  the  more  important  question'  first  pre- 
sented is  conclusive  of  this  case.  Was  there  an  adjudication 
and  determination  of  the  rights  of  the  parties  in  the  justice's 
court,  and  a  sufficient  judgment  rendered  from  which  an  appeal 
will  lie?  Any  party  dissatisfied  with  a  judgment  rendered  in  a 
civil  action  in  a  justice's  court  may  appeal  therefrom  to  the  dis- 
trict court,  etc.  Section  89,  Justice's  Code.  Section  64  of  the 
•  same  Code  provides  that,  when  a  trial  by  jury  has  been  had, 
judgment  must  be  entered  by  the  justice  at  once,  in  conformity 
with  the  verdict.  Section  83  provides  that  a  justice  must  enter 
in  his  docket  the  verdict  of  the  jury,  and  the  same  section  fur- 
ther provides  that  he  must  also  enter  the  judgment  of  the  court, 
specifying  the  costs,  etc.  The  justice  seems  to  have  entered 
in  his  docket  the  verdict  of  the  jury,  but  failed  to  enter  a  formal 
judgment;  except  in  the  bill  of  costs,  which  were  regularly  en- 
tered upon  his  docket  with  the  entry  of  the  word  '^judgment" 
against  the  sum  allowed  by  statute  to  such  officer  for  the  formal 
entry  of  judgment  in  such  cases.  If  such  a  proceeding  was,  in 
legal  effect,  a  judgment  rendered,  then  the  trial  court  erred  in 
dismissing  the  case  on  motion,  as  appears  from  the  record.     It 
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will  be  borne  in  mind  that  this  case  was  tried  by  jury,  and  their 
verdict  duly  rendered  to  the  justice  of  the  peace. 

The  provision  of  the  Code  above  cited  provides  what  the 
justice  must  then  do,  viz.,  anter  the  verdict  of  the  jury,  and 
when  received.  When  that  was  done,  the  justice  of  the  peace 
had  no  further  judicial  power  or  discretion  over  it.  The  rights 
of  the  parties  had  been  adjudicated  by  and  determined  by  the 
regularly  constituted  tribunal,  a  justice  jury,  and  the  result  of 
their  deliberations  duly  returned  and  recorded.  The  justice 
could  in  no  respect  modify  it,  or  set  it  aside.  The  only  judicial 
act  left  to  him  pending  the  appeal  was  concerning  the  costs; 
and  this  respect  the  justice  seems  to  have  entered  them  in  ac- 
cordance with  Section  83  of  the  Justice's  Code. 

The  identical  question  here  presented  seems  to  have  before 
the  New  York  court  of  appeals  in  Stephens  v.  San  tee,  49  N.  Y. 
35;  and  in  discussing  this  question  Mr.  Justice  Grover  used 
the  following  very  pertinent  language,  as  to  the  legal  effect  to 
be  given  to  the  verdict  of  the  jury  in  a  case  thus  tried  before  a 
justice  of  the  peace.  He  says:  **The  law  made  a  judgment 
for  this  amount  (the  amount  of  the  verdict)  the  only  one  that 
could  be  rendered  by  the  justice.  His  judicial  functions  in  re- 
spect to  the  case  were  terminated.  An  entry,  preceding  the 
statement  of  this  amount,  of  judgment  for  plaintiff,  would  in 
no  respect  be  the  exercise  of  judicial  power,  but  the  perform- 
ance of  a  mere  ministerial  act.  To  hold  that  the  omission  to 
make  this  entry  rendered  the  entire  proceedings  in  the  action 
a  nullity  would  be  sacrificing  substance  to  form,  and  giving  too 
much  weight  to  technicality.  This  entry  might  have  been 
made  by  the  justice  at  any  time,  and  should,  for  the  purpose  of 
sustaining  the  proceedings,  be  regarded  as  made.  In  the  ex- 
ercise of  judicial  functions,  the  case  is  entirely  different.  When 
the  case  is  tried  by  the  justice  without  a  jury,  he  is  judicially 
to  determine  the  amount  of  the  recovery;  and  he  must  do  this, 
and  make  an  entry  thereof  as  required  by  law,  within  the  time 
fixed  by  statute  for  that  purpose.  After  the  expiration  of  this 
time,  his  judicial  functions  in  respect  to  the  matter  cease,  and 
he  can  do  nothing  further  in  the  premises." 
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The  above  seems  such  a  clear,  concise,  and  comprehensive 
statement  of  the  law  governing  the  question  presented  in  the 
case  at  bar  that  we  can  hardly  do  better  than  to  adopt  it  as  our 
own;  especially  as  we  find,  upon  comparison,  that  Sections  110 
and  124  of  the  Revised  Statutes  of  New  York,  which  the  learned 
court  there  was  construing,  are  substantially  identical  with  the 
provisions  of  our  own  code  above  referred  to.  The  statute  of  Mis- 
souri was  as  follows:  **That  upon  the  return  of  a  verdict,  the 
justice  shall  give  judgment  thereon,  with  costs,  and  the  appeal 
shall  be  taken  within  ten  days  after.'' 

With  that  statute  in  for'^e,  a  verdict  was  rendered  for  the 
plaintiff  on  the  twenty -third  day  of  October,  and  the  formal  en- 
try of  the  judgment  by  the  justice  of  the  peace  upon  his  docket 
was  not  made  till  the  ninth  day  of  November  following;  and  on 
the  tenth  day  of  November  the  defendant  appealed,  and  the 
validity  of  the  proceeding  was  called  in  question  in  the  district 
court,  as  in  the  case  at  bar.  The  case  passed  to  the  supreme 
court,  and  the  following  language  was  used  by  Mr.  Justice 
TOMKINS,  speaking  for  the  court:  **The  court  is  inclined  to 
give  the  effect  of  a  judgment  to  the  verdict  so  soon  as  it  is  en- 
tered on  the  justice's  docket.  Justices  of  the  peace  have  no 
such  control  over  verdicts  as  judges  of  the  courts  of  record 
have,  nor  is  it  proper  that  they  should  have.  After  the  entry 
of  the  verdict  on  the  docket,  they  have  no  discretion  to  exer- 
cise, and  the  neglect  to  make  the  entry  of  the  words  'judgment 
for  plaintiff' on  the  docket  could  not  injure  the  defendant." 
And  the  appeal  was  dismissed  as  not  having  been  taken  in  time. 
Rutherford  v.  Wim,  3  Mo.  13.  The  doctrine  of  the  above  case 
was  cited  with  approval  in  Davis  v.  Wood,  7  Mo.  165;  Cason  v. 
Tate,  8  Mo.  45;  Pranse  v.  Owens,  25  Mo.  334;  Morse  v.  Brown- 
field,  27  Mo.  224. 

In  Lynch  v.  Kelly,  41  Gal.  232,  Mr.  Justice  Wallace,  in 
speaking  upon  this  subject,  said  of  the  California  statute: 
'*The  justice,  upon  receiving  the  verdict,  was  required  by  stat- 
ute to  immediately  render  judgment  accordingly;"  and  then, 
in  announcing  the  law  of  the  case,  said:     **The  formal  entry  of 
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the  judgment  was  therefore  a  mere  clerical  duty  imposed  upon 
him  by  the  statute,  and  the  performance  of  which  he  had  no 
discretion  to  decline." 

The  same  doctrine  was  reiterated  by  Belcher,  C.  C,  in 
Montgomery  v.  Superior  Court,  an  opinion  filed  January  27, 
1886,  and  reported  in  9  Pac.  Rep.  720:  '*The  verdict  is  itself 
the  judgment  of  the  law  in  the  case,  and  the  justice  is  simply 
required  so  to  make  the  entry  upon  his  docket.  If  he  neglects 
to  do  so,  still  the  verdict  must  be  considered  the  final  determin- 
ation of  the  case."  Gaines  v.  Betts,  2  Doug.  (Mich.)  99.  See, 
also  Pelter  v.  MuUiner,  2  Johns.  181. 

We  are  therefore  of  the  opinion  that  the  cause  was  properly 
in  the  district  court  for  trial,  and  its  dismissal  was  error.  In 
reaching  this  conclusion  we  disclaim  any  intention  of  relieving, 
by  judicial  construction,  justices  of  the  peace  from  a  strict  com- 
pliance with  the  provisions  of  the  Justice's  Code  defining  their 
duties,  while  exercising  the  responsible  and  honorable  trust 
which  is  imposed  upon  them  by  the  people,  and  which,  when 
they  accept,  they  should  have  some  pride  in  performing  in  the 
manner  plainly  prescribed  by  the  statute.  Ministerial  acts  re- 
quired by  law  of  officers  of  this  '^lass  are  not  to  be  ignored, 
thereby  imposing  heavy  and  unwarranted  expense  and  trouble 
upon  litigants,  who  have  a  right  to  expect,  at  the  hands  of 
courts  of  justice,  not  only  fair  and  impartial  judicial  treatment, 
but  a  correct  performance  of  the  ministerial  duties  of  such 
officer,  especially  when  such  duties  are  in  words  prescribed  by 
the  law  under  which  they  act. 

Judgment  is  reversed,  and  a  new   trial  ordered.     All   the 
justices  concerning. 


Brown  County  v.  City  of  Aberdeen. 

1.    Construction  of  statute— legislative  intention. 

Ill  the  construction  of  a  statute  the  courts  seek  to  ascertain  the  in- 
tention of  the  legislature;  and  having:  ascertained  such  intention  will 
so  construe  the  statute  as  to  enforce  and  make  it  effective,  and  not  de- 
feat its  purpose  hy  a  too  rigid  adherence  to  the  letter  thereof. 
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2.  SaM£. 

In  giving  construction  to  an  ambiguous  or  doubtful  statute,  the  courts 
will  look  to  the  effects  or  consequences  of  the  different  constructions, 
and  will  discard  any  construction  that  leads  to  unreasonable  or  absurd 
consequences. 

3.  Same— RULES  applied. 

Under  such  rules  of  construction;  held  that  a  piwiso  incorporated  in 
one  section  of  a  statute,  may  be  transposed  and  construed  as  affecting 
another  and  different  section  of  the  act. 

Filed  February  16,  1887. 

Appeal  from  the  district  court  of  Brown  county. 

Order  overruling  demurrer. 

J.  H.  Hauser,  for  defendant  and  appellant. 

Does  the  proviso  of  Section  2  of  the  statute  extend  back  and 
modify  Section  1,  an  independent  section. 

The  courts  cannot  give  a  construction  inconsistent  with 
the  plain  words  of  the  statute.  Cantell  v.  Owen,  14  Maryland, 
215;  7  Pa.  State,  144,  7  Crauch,  52;  6  Bam.  &  Ores.  467;  7  Id. 
563;  7  Q.  B.  178;  6  A.  &E.  1;  12A.  &E.  648; Sedwick Stat.  Con. 
205;  3  Selden  (N.  Y.)  97;  6  Exch.  328;  20  Wend,  555;  46  Ala. 
651;  8  Ind.  191;  1  Term  R.  44;  27  Pick.  370;  Story  Conflict 
Laws,  17;  10  John.  586;  2  Crauch,  389;  19  Vermont,  138;  18 
Ohio  St.  341;  65  Pa.  St.  311;  2  Vroom.  (N.  Y.)  615;  3  Zabris. 
193;  42  N.  J.  L.  129;  38  N.  J.  L.  216;  7  Hill,  511;  70  Mo.  451; 
10  Mo.  App.  37;  10  Mich.  395;  9  Porter  (Ala.)  262;  10  Pick. 
506;  19  Vermont,  129;  49  N.  Y.  459;  54  N.  Y.  262;  38  Cal.  292. 

It  is  a  rule  as  old  as  the  English  language  that  all  written 
laws  are  divided  into  sections,  and  that  separate  powers  and 
duties  are  not  included  in  the  same  section.  Can  this  court  by 
any  authority  or  by  any  decisions  in  any  of  the  courts  where 
the  English  language  is  used  say  that  Section  two  shall  end 
just  before  the  proviso,  and  that  they  will  then  commence  a 
new  section  with  the  word  **provided,'*  when  the  section  which 
actually  follows  in  the  act  under  consideration  and  relating  to 
a  different  subject  is  already  numbered  No.  3? 

James  Wells  and  Jf.  J  Gordon,  for  respondent. 

There  is  no  rule  of  construction  which  holds  that  a  proviso 
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must  be  construed  as  limiting  the  section  to  which  it  is  attached 
and  none  other.  The  court  is  to  examine  the  whole  act  and 
give  every  part  of  it  effect  if  possible.  However  disjointed  or 
vague  a  statute  may  be,  if  the  court  on  examination  can  find 
out  what  the  legislature  means,  that  meaning  will  be  enforced. 
Potter's  Dwarris  on  Stats.  128,  143. 

Governed  by  this  rule  it  is  seen  that  the  proviso  considered 
as  such  and  made  applicable  to  Section  2  only  is  absurd  and 
foolish.  The  idea  that  the  legislature  intended  that  the  city  of 
Aberdeen  could  not  cut  down  its  territorial  limits  without,  as  a 
condition  precedent,  paying  over  to  the  county  1;reasury  one- 
third  of  the  license  money  seems  preposterous,  yet  the  learned 
counsel  for  appellant  takes  such  a  view  of  it. 

The  court  will  juiciaily  notice  the  state  of  the  law,  and 
from  an  examination  of  past  legislation  upon  this  subject  it  will 
be  found  in  every  instance  almost  wkere  the  legislature  has 
conferred  the  power  of  exclusive  license  upon  a  city,  it  has  re- 
quired it  to  turn  over  some  portion  thereof  to  the  county,  and 
in  passing  upon  this  proviso,  it  is  the  duty  of  the  court  to  take 
this  fact  into  consideration  in  determining  what  the  legislature 
meant  by  the  proviso  in  this  case. 

Several  pther  cities  were  granted  the  power  of  exclusive 
license  and  in  every  instance  were  required  to  pay  one-third  of 
the  license  money  into  the  county  treasury. 

Thomas,  J.  This  is  an  action  brought  by  the  county  of 
Brown  to  recover  from  the  city  of  Aberdeen  one-third  of  the 
moneys  collected  by  said  city  for  license  issued  by  it  for  the 
sale  of  intoxicating  liquors  within  the  corporate  limits  of  said 
city.  As  will  hereinafter  be  seen,  this  suit  is  based  on  Sec- 
tions 1  and  2  of  *'An  act  to  amend  an  act  to  incorporate  the 
city  of  Aberdeen,  in  the  territory  of  Dakota,'*  passed  and  ap- 
proved March  11,  1885.  The  Sections  1  and  2  of  the  act  re- 
ferred to  supra  are  as  follows: 

**Section  1.  The  mayor  and  city  council  of  the  city  of 
Aberdeen,  in  the  territory  of  Dakota,  shall  have  the  exclusive 
right,  under  the  charter  of  said  city  of  Aberdeen,  to  license  per- 
sons to  sell  and  vend  intoxicating  liquors  within  the  limits  of 
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said  city;  which  license  shall  not  be  granted  for  a  less  sum 
than  five  hundred  dollars,  nor  more  than  one  thousand  dollars, 
for  each  year,  and  the  same  shall  be  in  lieu  of  all  license  for 
the  sale  of  such  intoxicating  liquors  under  the  general  law  of 
the  Territory  of  Dakota. 

Sec.  2.  The  mayor  and  city  council  of  the  city  of  Aber- 
deen shall  h^ve  the  power  to  vacate  or  change  the  corporate 
limits  of  the  city  of  Aberdeen,  that  all  or  any  part  of  said  city, 
now  lying  in  section  twenty-three,  township  one  hundred  and 
twenty-three,  range  sixty-four,  may  be  excluded  from  within 
the  corporate  limits  of  said  city;  provided,  that  one  third  of  all 
money  collected  for  license  for  the  sale  of  malt,  vinous,  or 
spirituous  liquors  shall  be  paid  into  the  county  treasury  within 
thirty  days  after  the  collection  thereof  by  the  treasurer  of  said 
city." 

There  are  two  or  three  other  sections  of  this  act,  not  nec- 
essary to  be  quoted  here,  as  they  have  no  bearing  on  the  ques- 
tion under  consideration. 

The  complaint  among  other  things,  alleges  that  plaintiff 
and  defendant  are  corporations;  that  defendant,  pursuant  to  an 
ordinance  duly  passed  by  virtue  of  the  act  supra,  granted  li- 
censes for  the  sale  of  intoxicating  liquors  within  its  corporate 
limits  to  divers  and  sundry  persons,  and  by  reason  thereof  col- 
lected the  sum  of  $4,361.38,  more  than  30  days  prior  to  the  in- 
stitution of  this  action;  *  *  *  that  plaintiff  had  made  de- 
mand of  defendant  for  the  sum  of  $1,453.79,  being  one  third  of 
the  amount  collected  by  the  defendant  as  aforesaid;  that  the 
defendant  refused  and  neglected  to  pay  the  same,  or  any  part 
thereof,  and  it  is  now  due  and  wholly  unpaid;  concluding  with 
prayer  for  judgment  for  said  sum,  and  costs,  etc.  To  this  com- 
plaint defendant  put  in  a  general  demurrer,  which  was  over- 
ruled, and  defendant,  failing  to  answer  bill,  elected  to  stand  by 
his  demurrer.  The  court  below  ordered  judgment  for  the 
amount  claimed  in  complaint. 

The  case  is  brought  here  on  appeal  for  the  purpose  of  hav- 
ing the  action  of  the  district  court  reviewed,  and  the  following 
assignment  of  error  is  presented  by  the  defendant:     (1)  That 
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the  court  erred  in  overruling  demurrer,  and  rendering  judg- 
ment for  plaintiff;  (2)the  court  err^d  in  so  construing  said  act, 
or  in  any  manner  so  construing  said  act,  whereby  the  court 
should  find  that  the  defendant  was  liable  to  pay  one  third  of 
the  license  so  collected  to  the  plaintiff;  (3)  that  the  complaint 
does  not  show  that  the  defendant  excluded  from  its  corporate 
limits  the  land  described  in  Section  2  of  said  act  as  a  condition 
precedent  to  its  being  entitled  to  receive  or  recover  as  stated 
in  the  complaint. 

It  is  evident  that  the  only  question  presented  for  consider- 
ation by  this  court  is  the  proper  construction  to  be  given  to 
the  proviso  appended  to  Section  2  of  the  act  to  amend  the  char- 
ter of  the  city  of  Aberdeen.  It  is  true,  that  appellant  ostensi- 
bly  assigns  three  errors  or  reasons  why  the  judgment  of  the  dis- 
trict court  should  be  reversed;  but,  when  stripped  of  all  un- 
necessary verbiage,  it  really  amounts  to  but  one,  and  that  is 
the  construction  of  the  proviso  aforesaid. 

Counsel  for  appellant  contends  that  the  complaint  was  not 
good  because  it  failed  to  allege  that  his  client  had  excluded 
from  its  limits  the  land  described  in  Section  2  of  said  act.  If 
this  is  the  correct  view  of  the  matter,  there  can  be  no  doubt 
that  the  district  court  ought  to  have  sustained  the  demurrer, 
and  therefore  the  case  should  be  reversed.  It  is  also  contended 
by  counsel  for  appellant,  and  not  without  some  force  or  plausi- 
bility, that  the  proviso  should  be  construed  with  reference  to 
the  matter  contained  in  Section  2  alone,  of  which  it  is  appar- 
ently a  part,  and  therefore  cannot,  within  sound  rules  of  con- 
struction, be  applied  or  transferred  to  Section  1  of  said  act. 
As  a  general  proposition,  this  may  be  true,  and  we  would  not 
hesitate  to  adopt  it  in  this  case  if  it  could  be  done  without  de- 
feating the  clear  intention  of  the  legislature,  and  rendering  the 
act  unreasonable,  and  in  a  measure  absurd. ,  A  proviso  is  not 
always  to  be  held  to  apply  to  the  section  immediately  preceding 
it,  but  is  frequently  construed  as  modifying  other  sections  of 
the  statute.  U.  S.  v.  Babbitt,  1  Black  U.  S.  55;  Mayor,  etcl,  v. 
Magruder,  34  Md.  381. 

Can  this  proviso  be  made  effective  when  confined  to  or  con- 
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strued  with  reference  to  Section  2  alone?  We  think  not,  for  it 
has  no  reference  or  application  to  the  legislation  or  subject- 
matter  embraced  within  the  section  in  question,  unless  we  hold 
that  the  legislature  intended  to  grant  the  city  of  Aberdeen  the 
power  to  change  its  corporate  limits,  and  at  the  same  time  im- 
pose a  penalty  in  thQ  nature  of  a  forfeiture  of  one- third  of  its 
revenue  received  from  licenses  to  sell  liquor  whenever  the  city, 
through  its  mayor  and  council,  should  choose  to  exercise  that 
power.  This  certainly  is  not  a  sensible  or  a  reasonable  view 
of  the  matter.  Was  there  any  harm  or  injury  to  result  to  the 
county  by  the  change  of  the  boundary  of  said  city?  None  that 
we  can  see.  But  would  it  not  rather  result  in  a  diminution  of 
the  financial  ability  of  the  city,  for  the  reason  that  it  could  no 
longer  collect  taxes  on  the  property  embraced  therein,  or  from 
citizens  living  on  the  land  thus  excluded?  Then,  why  should 
we  conclude  that  the  legisls^ture  intended  to  impose  this  for- 
feiture on  the  city,  or  confer  this  bounty  on  the  county,  under 
such  circumstances?  It  i§  plain  that  the  legislature  intended, 
and  so  directed,  that  one-third  of  this  license  money  should  be 
paid  within  thirty  days  after  the  collection  thereof  by  the  city. 
This  could  not  be  done  unless  the  city  exercised  the  power  of 
changing  its  boundary  within  thirty  days  after  it  collected  its 
first  money  for  license.  This  it  has  not  done,  and  may  never 
do  for  years,  or  at  all.  Hence,  if  we  give  construction  to  the 
proviso  contended  for  by  counsel  for  appellant,  that  part  of  it 
which  directs  the  money  to  be  paid  within  thirty  days  after 
collection  could  not  now  possibly  be  complied  with,  and,  if  here- 
after the  city  should  exclude  the  land  aforesaid  from  its  limits, 
the  county  would  only  be  entitled  to  receive  one-third  of  license 
money  collected  after  changing  the  boundary  aforesaid,  unless 
we  should  hold  the  act  retroactive  in  its  effect.  To  do  this  would 
result  in  compelling  the  city  to  pay  to  the  county  moneys  that 
it  had  collected  for  an  indefinite  and  unlimited  time  that  might 
elapse  previous  to  the  exclusion  of  the  land  aforesaid,  and 
which  had  become  intermingled  with  the  general  city  affairs, 
or  expended  in  due  course  thereof.     It  seems  to  us  that  a  con- 
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struction  that  would  result  in  this  state  of  affairs  would  be  un- 
reasonable, not  to  say  absurd. 

It  is  a  well  settled  doctrine  that,  in  giving  constructiun  to 
an  ambiguous  or  doubtful  statute,  that  courts  will  look  at  its 
effects  or  consequences,  and  they  will  discard  any  construction 
that  leads  to  unreasonable,  foolish,  or  absurd  consequences, 
but  will  rather,  adopting  the  language  of  Lord  Hale,  quoted 
approvingly  by  the  supreme  court  of  the  United  States,  '*be 
curious  and  subtle  to  invent  reasons  and  means  in  order  t<^give 
force  and  effect  to  the  clear  intent  to  the  lawmaking  power." 
Bosely  v.  Mattingly,  14  B.  Mon.  Ky.  89;  Oaies  v.  National 
Bank,  10  Ott.  244. 

Again,  in  construing  statutes,  we  should  seek  to  find  the 
intention  of  the  legislature,  and,  when  the  intention  is  discov- 
ered, it  is  the  duty  of  courts  to  so  construe  it  as  to  enforce  and 
make  it  effective,  and  not  defeat  it  by  a  too  rigid  adherence  to 
the  letter  thereof,  or  to  technical  rules  of  construction.  Wil- 
kinson v.  Leland,  2  Pet.  627;  People'v.  Uticalns.  Co.,  15  Johns. 
358;  Sedg.  St.  &  Cons.  Law,  196. 

We  are  of  the  opinion  that  the  legislature  intended  by  this 
act  that  there  should  be  collected  a  revenue  on  sales  of  liquor 
within  the  corporate  limits  of  the  city  of  Aberdeen;  that  said 
city  should  have  the  exclusive  right  to  grant  license  for  the 
sale  thereof,  at  a  rate  not  less  than  $500  nor  more  than  1 1,000 
for  each  year,  in  derogation  of  all  general  laws  of  the  territory  on 
the  same  subject.  But  by  reason  of  this  extraordinary  privilege, 
and  from  the  fact  that  this  act  repeals  the  general  law,  which 
gave  to  said  county  the  right  to  grant  license  for  the  sale  of  liquor 
within  the  limits  of  said  city,  and  collect  a  tax  therefor,  it  in- 
tended that  the  county  should  not  be  deprived  of  this  source  of 
revenue,  but  rather  intended  to  simplify  the  mode  of  collection 
by  confining  it  to  the  machinery  of  the  city  government,  and 
that  said  city  should  pay  one-third  of  all  revenue  thus  collected 
into  the  treasury  of  the  county.  We  are  driven  to  this  conclu* 
sion  not  only  from  the  act  itself,  but  from  antecedent  and  con- 
temporaneous legislation  regarding  the  same  subject-matter. 
See  Sess.  Acts  1879,  §  7,  p.  89,  which  the  courts  will  judicially 
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notice  for  this  purpose.  Sedg.  St.  &  Const.  Law,  202,  203. 
Having  discovered  the  intention  of  the  framers  of  the  law,  it 
should  be  followed  with  reason  and  discretion,  though  seem- 
ingly contrary  to  the  letter  of  the  statute.  People  v.  Utica  Ins. 
Co.  supra. 

Again,  in  the  construction  of  the  statute,  every  part  of  it 
must  b#  reviewed  in  connection  witi  the  whole,  so  as  to  make 
all  of  its  parts  harmonize  and  to  give  an  intelligent  effect  to  each 
and  every  part  thereof.  Taking  this  whole  statute  together 
and  reviewing  it  for  the  purpose,  and  with  the  desire  to  give  to 
it  a  reasonable  and  sensible  construction,  and  to  get  at  the  clear 
intention  of  its  makers,  and  to  give  every  part  thereof  full 
force  and  effect,  we  are  irresistibly  led  to  the  conclusion  that 
the  proviso  under  discussion  was  intended  by  the  legislature  to 
modify  and  limit  Section  1  of  said  act.  As  thus  applied,  its 
provisions  are  opposite,  and  serve  to  harmonize  the  legislation 
embraced  in  said  action,  while  it  is  plain,  even  to  tjfie  unlegal 
mind,  that  it  has  no  natural  reference  or  relation  to  the  subject 
matter  of  Section  2,  and  cannot  be  held  to  apply  or  modify  said 
section  without  rendering  the  entire  act,  or  at  least  these  two 
sections,  uncertain,  incongruous,  if  not  incapable  of  being  in- 
telligently and  effectively  enforced.  The  entire  act  should  be 
so  construed  that  it.  shall  be  rational,  harmonious,  and  all  of  its 
parts  made  to  speak  sense  rather  than  absurdity.  To  do  this, 
this  proviso  must  be  construed  with  reference  to  Section  1  of 
said  act,  or  treated  as  a  separate  section,  modifying  and  limit- 
ing the  entire  amendment  of  which  it  is  part.  But  we  are 
rather  of  the  opinion  that  should  be  applied,  as  above  stated, 
to  Section  1,  and  that  it  ought  to  have  been  and  was  so  intended 
by  the  legislature  to  be  appended  to  said  section,  and  by  rea- 
son of  the  want  of  skill  on  the  part  of  the  draughtsman,  or 
through  the  mistake  of  the  engrossing  clerk,  it  became  at- 
tached to  Section  2  instead.  However  this  may  be,  we  are 
clear  that  the  legislature  intended  by  the  act  in  question  to  give 
to  the  city  of  Aberdeen  the  exclusive  right  to  fix  the  license 
for  the  sale  of  intoxicating  liquors  within  its  corporate  limits, 
and  to  collect  the  same,  provided  it  paid  one-third  of  the  money 
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thus  collected  into  the  treasury  of  the  county;  and  this,  with- 
out regard  as  to  whether  said  city  should  vacate  or  change  its 
boundary  as  provided  in  Section  2  of  said  act  or  not.  Hence 
we  find  no  error  committed  by  the  district  court,  and  the  judg- 
ment is  in  all  things  affirmed.     All  of  the  justices  concurring. 


^' 


Territory  v.  Christensen. 

1.  Amendment  op  record  in  criminal  case— may  be  made  after 

TERM. 

Where  it  is  not  Sought  to  amend,  modify  or  in  any  manner  change 
the  judgment  rendered,  and  where  the  corrections  sought  are  merely 
clerical^  the  acts  themselves  having  been  all  properly  done,  and  the 
steps  affecting  defendant's  rights  all  properly  taken,  but  the  clerical 
record  of  such  proceedings  defectively  made,  the  court  has  power  after 
the  term,  to  amend  the  record  so  as  to  set  forth  the  proceedings  as  they 
were  actually  haa,  even  where  the  defects  in  the  original  record  were 
such  as  Vrould  be  fatal  to  the  judgment. 

2.  Record— SILENCE  of  as  to  charge. 

A  judgmet  in  a  criminal  case  will  not  be  reversed  because  the 
charge  of  the  court  to  the  jury  is  not  made  a  part  of  the  judgment  roll, 
where  the  record  fails  to  show  affirmatively  that  defendant  requested 
the  judge  to  charge  the  jury  in  writing;  the  presumption,  in  the  ab- 
sence of  any  request  found  in  the  record,  being  that  the  judge  charged 
orally. 

3.  Charging  jury— criminal  procedure— not  modified  by  ctv'il  pro- 

cedure AS  TO. 

Sec.  343  of  the  Code  of  Criminal  Procedure,  relating  to  charging 
juries  in  criminal  actions,  in  so  far  as  it  contravenes  Sec.  248  of  the 
Code  of  Civil  Procedure,  mu&t  prevail  in  criminal  causes. 

Filed  February  16,  1887. 

Writ  of  error  to  the  district  court  of  Moody  county. 

Winsor  &  Staezey^  for  plaintiff  in  error. 

In  criminal  actions  the  purpose  of  the  record  is  to  preserve 
the  memory  of  those  proceedings,  which  are  deemed  in  law 
essential  to  justify  the  punishment.  Hence  it  must  affirma- 
tively show  the  offense,  the  sentence  and  all  the  steps,  without 
which  the  sentence  would  be  unlawful.  1  Bishop  Crim.  Pro. 
Sec.  1347  and  cases  cited — Note  1;  Ex  parte  Gidson,  31  Cal.  620; 
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People  V.  Gaines,  52  Cal.  479;  Douglas  v.  State,  3  Wis.  820; 
Davis  V.  State,  38  Wis.  487;  Hoskins  v.  People.  84  111.  87,  25 
Am.  Rep.  483;  Grigg  v.  People,  31  Mich.  471;  State  v.  Saun- 
ders, 53  Mo.  321;  Com.  v.  Tobin,  125Masb.  203;  Smith  v.  State, 
51  Wis.  615;  Temple  v.  Com.  14  Bush.  769,  29  Am.  Rep.  442; 
State  V.  Muir,  4  Pac.  Rep.  812,  (Kan,);  Stewart  v.  People,  23 
Mich.  63;  Messner  v.  People,  45  N.  Y.  1;  Mullen  v.  State,  45 
Ala.  43,  (6  Am.  Rep.  691;)  People  v.  Trim,  37  Cal.  274. 

That  the  omission  of  charge  of  the  judge  from  the  record, 
as  required  by  Section  446  Code  Crim.  Prac.  we  cite  the  above 
authorities,  and  especially:  People  v.  Corbell,  28  Cal. ;  People 
V.  Gaines,  52  Cal.;  Grigg  v.  People,  31  Mich.;  Com.  v.  Tobin, 
125  Mass. ;  Davis  v.  State,  38  Wis. ;  Smith  v.  State,  51  Wis. ; 
Messner  v.  People,  45  N.  Y.  1;  Matter  of  Ring,  28  Cal.  247; 
Hopt.  V.  Utah,  114  U.  S.  488. 

Geo,  Rice,  Attorney  General  for  defendant  in  error. 

It  is  conceded  that  if  the  district  court  has  no  power  to 
amend  a  record  to  conform  to  and  show  truthfully  the  pro- 
ceedings actually  had  on  a  trial  of  a  cause,  then  the  first  five 
errors  assigned  by  plaintiff  in  error  are  fatal,  and  this  case 
must  go  back.  If  the  district  court  has  this  power,  then  those 
first  five  errors  assigned  by  plaintiff  in  error,  have  been  cured 
by  the  amendments,  and  need  no  further  consideration. 

In  the  case  of  Anna  Belaska  v.  State  of  Minnesota,  the 
court,  in  giving  the  opinion,  say:  '*It  not  being  disputed  that 
the  proceedings  set  forth  in  amendment'  to  the  record  were 
actually  had  on  the  trial  of  the  cause  in  the  court  below,  there 
can  be  no  question  as  to  the  right  of  the  lower  court  to  order 
the  amendment."  3  Minn.  427,  Gil.  313;  Code  Crim.  Proc.  142; 
Anderson  v.  Parker,  6  Cal.  490;  13  Cal.  490;  15  Cal.  9;  11  Iowa 
66;  Pride  v.  Wormwood,  21  Id.  227;  Hawkes  v.  Davenport,  38 
355;  O'Connell  v.  Coher,  44  Id.  48;  Wyman,  Ex.  v.  Buckstaff 
et  ah  24  Wis.  477;  22  Wis.  95;  5  Wis.  386;  21  Wis.  340;  15  Wis. 
206;  31  Cal.  340;  12  Ark..63;  9  Ala.  547;  1  Pla.  437;  2  Ala.  161; 
35  Me.  138. 

The  record,  as  amended,  shows  that  the  charge  of  the 
court  below  was  given  orally,  and  was  taken  down  by  the  cour^ 
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stenographer,  as  provided  by  Sub-div.  6  of  Sec.  343,  C.  Crim. 
Proc. ,  to  which  no  exception  was  taken  by  the  defendant.  Sec- 
tion 446,  C.  C.  Proced.  must  be  construed  with  Sub-div.  6  of 
Sec.  343  of  C.  C.  Proced.,  and  only  applies  when  the  court  is 
required  to  reduce  its  charge  to  writing. 

Tripp,  C.  J.  The  defendant  was  tried  at  the  October  term, 
1884,  of  the  district  court  in  and  for  Moody  county,  upon  an  in- 
dictment for  murder,  was  convicted  of  the  crime  of  man- 
slaughter in  the  first  decree,  and  was  sentenced  to  imprison- 
ment in  the  penitentiary  at  Sioux  Palls  for  the  term  of  24  years 
and  4  months.  No  motion  was  made  for  a  new  trial,  or  for  ar- 
rest of  judgment,  nor  was  any  bill  of  exceptions  tendered  or 
settled  in  the  case;  but  some  time  after  judgment  was  pro- 
nounced, and  the  defendant  had  been  conveyed  to  the  peniten- 
itary,  defendant  sued  out  a  writ  of  error,  and  assigned  as 
errors  of  record  as  follows:  '*(1)  Error  in  that  the  plea  of  de- 
fendant does  not  substantially  conform  to  the  statutory  form 
required  by  Section  276,  Code  Crim.  Proc.  (2)  Error  in  that 
it  does  not  appear  by  the  record  that  the  clerk  or  district  attcjr- 
ney  on  the  trial  read  the  indictment,  or  stated  the  plea  of  the 
defendant,  to  the  jury.  (3)  Error  in  that  it  does  not  appear 
by  the  record  that  when  the  verdict  was  given  and  recorded,  or 
at  any  time,  the  clerk  or  any  ofiicer  of  the  court  read  it  to 
the  jury,  or  inquired  of  them  whether  it  was  their  verdict,  or 
that  the  jury  declared  the  same.  (4)  Error  in  that  it  does  not 
appear  that  a  time  was  appointed  by  the  court,  after  the  return 
of  the  verdict,  for  pronouncing  judgment,  or  any  time  allowed 
after  verdict  before  judgment.  (5)  Error  in  that  the  record 
does  not  show  that  before  judgment  the  defendant  was  informed 
of  the  nature  of  indictment,  or  of  his  plea,  or  of  the  verdict,  or 
was  asked  whether  he  had  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him.  (6)  Error  in  that 
no  charge  of  the  court  is  contained  or  appears  in  the  record  of 
the  action,  as  provided  by  Section  446. of  said  Code.  (7)  Error 
in  rendering  said  judgment  without  stating  offense.  (8) 
Other  errors  and  omissions  in  said  record,  wherein  it  is  in- 
sufficient to  sustain  said  judgment. 
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This  writ  of  error  came  on  for  argument  at  the  October 
term  of  this  court,  1885,  at  which  time  the  attorney  for  the  ter- 
ritory made  an  application  to  the  court  for  a  writ  of  certiorari 
to  the  district  court  of  Moody  county,  requiring  it  to  further 
certify  the  record  of  the  proceedings  had  at  this  trial,  alleging 
that  the  record  sent  up  was  not  a  full  and  complete  transcript 
of  the  record  and  proceedings  had  in  the  lower  court;  and  such 
writ  having  issued,  returnable  at  the  February  term  of  this 
court,  1886,  and,  at  said  February  term,  such  return  not  hav- 
ing been  made  andfiled,  the  order  was  extended,  and  made  re- 
turnable at  the  May  t^rm  of  this  court,  1886.  At  the  May 
term,  1886,  the  clerk  having  made  return  to  said  writ  of  certi- 
orari, it  appears  from  inspection  thereof,  and  of  thdf4record  re- 
turned, that  on  the  twenty-seventh  day  of  March,  1886,  after 
allowance  of  the  writ  of  error,  and  issuance  of  the  writ  of  cer- 
tiorari, and  after  expiration  of  the  term  at  which  judgment  was 
rendered,  the  district  court  to  which  such  writ  of  certiorari  was 
directed  made  an  order  correcting  and  supplying  the  omissions, 
irregularities,  and  errors  complained  of  in  the  first  five  assign- 
ments of  error,  as  well  as  that  complained  of  in  the  seventh  as- 
signment. This  amendment  of  the  record  was  made  by  the 
lower  court  upon  written  notice,  supjx^rted  by  affidavits  of  the 
clerk  and  of  the  district  attorney,  served  upon  the  attorneys  of 
record  of  the  defendant,  and  by  personal  service  upon  the  de- 
fendant himself  12  days  before  the  hearing,  stating  the  grounds 
of  the  motion,  and  the  substance  of  the  proposed  amendment, 
and  the  time  and  place  of  hearing.  The  amendments  were 
made  from  the  recollections  of  the  clerk  of  the  district  attor- 
ney, and  of  the  judge  presiding  at  the  trial,  who  was  still  the 
presiding  judge  of  that  court,  and  from  the  inspection  of  the 
records  and  papers  filed  in  the  action.  No  objection  was  made 
to  this  amendment  by  the  defendant  in  the  court  below,  and  no 
exception  was  taken  to  such  action  of  the  court  in  the  lower  or 
appellate  court.  And  no  question  is  raised  in  any  manner  in 
this  court  but  that  the  record,  as  now  presented,  is  a  true  and 
correct  transcript  of  the  proceedings  as  they  occurred  in  the 
court  below. 
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The  record,  as  returoed  by  the  writ  of  certiin-ari, 
entire  proceudiugs  had:  ( 1 )  The  original  reco 
court  below;  (2)  the  proceedings  taken  to  procure  th 
ment  of  the  record;  and  (3)  the  record  as  amended. 

And  the  defendant  now  alleges  that  there  exists  ii 
ent  record  two  errors:  ( 1 )  That  the  action  of  the  coi 
in  amending  the  record,  is  without  authority  and  void 
the  sixth  original  assignment  of  error  has  not  been  c 
is  fatal. 

The  attorney  general  admits  that  the  errors  cod 
the  original  tirst  five  assignments  of  error  are  fatal 
have  not  been  cured  by  the  amendment  of  the  recor( 
the  diacwrfon  of  this  case  is  limited  to  the  two  pro 
(1)  Did  the  court  err  in  amending  the  record?  (2)  Is 
ure  to  incorporate  the  charge  of  the  court  in  the  judj 
a  fatal  omission? 

If  the  court  had  no  power  to  amend  its  record 
term  at  which  judgment  was  rendered,  that  would  end 
and  it  will  be  unnecessary  to  consider  the  second  pr 
The  question  of  amending  the  record  is  not  anew  on( 
have  been  in  the  habit  of  amending  their  records  evei 
courts  of  record  have  had  an  existence.  No  two  of 
cited  are  exactly  alike  in  the  facts  presented,  and  vei 
them  are  parallel  with  the  one  at  bar.  All  the  cases 
the  courts  have  absolute  control  over  their  records  d 
entire  term  at  which  the  judgment  was  rendered,  an( 
action  or  proceeding  the  amendment  is  sought  to  be  r 
have  examined,  with  some  care,  the  cases  cited  and  r< 
by  the  defendant,  denying  the  right  ol  amendment 
term  at  which  the  action  or  proceeding  is  determine 
may  be  said  of  them,  in  general,  that  they  are  not 
upon  the  facts  of  this  case.  All,  or  nearly  all,  of  then 
in  which,  after  expiration  of  the  term,  some  amendme 
iScation  of  the  judgment  itself  is  sought  to  be  made 
the  substantial  rights  of  the  parties,  upon  disputed  p 
mony,  and  tho  recollec-tions  os  persons  and  parties, 
them  seek,  by  engrafting  something  upon  or  in  tak 
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thing  from  the  record  of  the  judgment  itself,  to  reverse,  in  ef- 
fect, the  whole  determination  of  the  action;  others  seek,  by 
similar  methods,  to  merely  enlarge  or  diminish  the  effect  of  the 
decision  at  first  rendered. 

There  must  always  be  a  time  when  litigation  is  at  an  end, 
and  when  the  successful  litigant  can  pause  and  feel  that 
his  judgment  is  final:  and  no  better  time,  it  is  believed 
could  have  been  named  by  the  able  jurists  of  the  past,  than  the 
term  at  which  such  final  judgment  is  rendered.  By  a  strict  ad- 
herence to  such  a  rule,  courts  and  suitors  are  not  affected  by 
changing  circumstances  and  shifting  events,  which  otherwise 
might  often  bring  about  the  reconsideration  of  final  judgments 
in  actions  houestly  and  correctly  determined.  Our  own  su- 
preme court  has  laid  down  the  correct  rule  in  Roberts  v.  Hag- 
gert,  29  N.  W.  Rep.  656,  (determined  at  the  February  term, 
1886)  in  which  case  the  supreme  court  denied  a  reargument 
upon  motion  made  after  lapse  of  a  tJierm  at  which  the  aclion  was 
finally  determined.  But  that  class  of  cases  is  to  be  distin- 
guished from  the  one  at  bar.  Here  no  attempt  is  made  to 
amend,  modify,  or  in  any  manner  change,  the  judgment  ren- 
dered. It  is  only  sought  to  build  up  and  strengthen  the  foun- 
dation upon  which  the  determination  of  the  court  rests,  and  not 
in  any  manner  to  weaken  or  strengthen  the  determination  it- 
self. 

The  corrections  made  are  purely  clerical;  the  acts  them- 
selves were  all  done;  the  proceedings  were  all  had;  the  steps 
affecting  the  defendant's  rights  were  all  taken;  but  the  record 
thereof — the  purely  clerical  part — was  not  done.  The  judge 
himself  could  not  do  this.  It  was  no  part  of  his  business  to  re- 
duce to  writing  the  various  acts  done  by  himself,  and  those  by 
him  directed  to  be  done.  The  rights  of  the  prisoner  were  all 
saved  and  protected  when  the  court  had  done  all  those  things 
which  the  statute  required  to  be  done  in  the  trial  and  determin- 
ation of  his  case.  The  record  oi  the  proceedings  is  not  neces- 
sary to  the  trial  of  an  action.  It  is  only  necessary  to  a  review 
of  the  case,  and  as  an  evidence  in  the  future  of  what  did  in  fact 
occur.     There  is  no  statute  which  requires  that  this  record  shall 
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be  made  up  at  any  particular  time.  In  practice,  saci 
not  usually  made  at  the  time  of  the  occurrence  of  eft 
tion,  and  it  is  no  unusual  thing  that  such  final  recorc 
ally  made  up  after  the  adjourumeut  of  the  term, 
clerks,  from  papers  and  memoranda  kept  of  each 
as  it  occurred;  and,  whether  such  practice  is  one 
mended  or  condemned,  this  court  is  not  now  prepared 
records  so  made  and  entered  are  not  the  "miuutes  of 
because  they  were  not  entered  upon  the  journal  itsi 
poronous  with  the  occurrence  of  eacb  act.  The  con 
the  sole  judge  of  the  correctness  of  its  own  records, 
the  continuance  of  the  term,  which  in  law  is  but  one 
day,  may  make,  alter,  modify,  and  change  its  recon 
form  to  the  facts,  at  its  own  will;  and,  if  the  clerk 
to  record  any  act  of  the  court  during  the  term,  no  g 
can  be  seen  why  the  clerk  should  not,  by  order  of 
supply  any  omission  which '  sustains  the  orders  an< 
made  or  rendered  by  the  court  after  the  t«rm  at  v 
order  or  decision  was  made  or  rendered. 

The  early  history  of  English  jurisprudence  infoi 
the  action  of  the  court;  its  pleadings,  and  its  decisio 
first  all  ore  tenus,  and  that  great  liberality  was  neo 
lowed,  in  the  matter  of  amendments,  both  before  ar 
termination  of  the  action;  and  that,  subsequently,  v 
ments  came  to  be  entered  up  by  the  clerks,  misentri< 
takes  were  subsequently  corrected  by  the  recoiled 
judges  andofScers  of  tbecourt.  The  abuses  thatgre 
such  a  loose  system  of  judicial  action  were  sought 
rected  by  13  Edw.  L,  which  provided  "that  al 
have  granted  to  our  justices  to  make  record  of  pie 
before  them,  yet  we  will  not  that  their  own  re 
be  a  warranty  for  their  own  wrong,  nor  that 
erase  their  roHs.  nor  amend  them,  nor  record 
trary  to  their  original  enrollment."  Under  tl 
grew  up  much  of  the  strictness  which  is  foui 
earlier  decisions  of  the  common  law  as  to  amendm 
records  of  courts;  and  so  much  of  timidity  or  sensil 
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>  part  of  the  courts,  to  interfere  with  its  past  records,  suc- 
ided  to  their  former  system  of  liberal  amendments,  that  it 
lulted  injuriously  to  clients  and  suitors,  and  judgments  ren- 
ted upon  cases  carefully  tried  and  considered  were  reversed 
■  mere  misspellings  and  clerical  irregularities.  Parliament 
Etin  was  appealed  to,  aad  a  number  of  statutes  were  enacted 
remedy  what  Blackstone  terms  the  "opprobrious  niceties  of 

>  judges."  Among  these  acts  was  that  of  8  Hen.  Yl..  Chap, 
which  provided  in  effect,  that  the  judges  of  the  courts,  in 

lich  any  record  for  the  time  shall  be,  shall  have  power  to  ex- 
ine  such  record,  by  them  and  their  clerks,  and  to  reform  and 
tend,  in  affirmance  of  the  judgments  of  such  records,  ''all 
\%  which  to  them  in  their  discretion,  seemeth  to  be  misprison 
the  clerks  therein."  These  statutes  became  a  part  of  our 
smon  law,  and  the  baeis  of  the  decisions  of  the  courts  which 
rmit  amendments  of  the  record  after  the  term,  in  affirmance 
the  judgment. 

Bilanskiv.  State,  3  Minn.  427,  (Gil.  313,)  is  a  case  much 
point.  Defendant  was  convicted  of  murder,  and  moved  for  a 
w  trial,  which  was  denied.  She  appealed  to  the  supreme 
irt,  and  the  judgment  was  afSrmed.  Upon  remittitur  filed  in 
}  lower  court,  she  moved,  in  arrest  of  judgment,  that  by  the 
;ord,  among  other  things,  it  appeared  (1)  that  no  officer  was 
orn  to  take  charge  of  the  jury;  (2>  that  all  the  jurors  were 
t  sworn;  (3)  that,  after  verdict,  it  was  not  read  to  the  jury,  ■ 
d  they  asked  if  it  was  their  verdict,  etc., — all  of  which  was 
juired  to  be  done  by  the  statute,  and  to  appear  of  record, 
18  prosecuting  attorney  then  moved  the  court  to  correct  the 
3ord,  and  to  make  it  show,  in  accordance  with  the  fact,  that 
zh  of  such  acts  complained  of  was  in  fact  done.  The  amend- 
mt  was  resisted  on  the  ground,  not  that  the  facts  sought  to 
recorded  were  not  true,  but  that  the  court,  after  the  term, 
d  no  power  to  make  such  amendments.  The  court  granted 
3  amendment,  and,  on  appeal,  the  supreme  court,  in  a  care- 
!ly  considered  opinion,  sustained  the  action  of  the  lower  court; 
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citing  a  large  array  of  authorities,  both  EDglish  and 
io  support  of  the  amendment. 

In  Walker  v.  State,  reported  in  1  N.  E.  Rep.  857 
script,  when  first  filed  in  the  supreme  court,  showed 
11  jurors  were  present  when  the  verdict  was  rende 
ceedings  were  taken  to  have  an  amended  record  sup] 
the  case  at  bar,  and,  upm  amendment  made  in  the  c 
and  a  certified  copy  thereof  returned  to  the  supreme 
same  objection  was  taken  to  the  jurisdiction  of  the 
this  case,  and,  in  addition  thereto,  it  was  objected 
vice  of  the  proposed  amendment  upon  the  defendant 
was  invalid;  that  the  service  upon  attorneys  ws 
as  they  were  not  attorneys  of  record  after  judgi 
that  the  amendment  was  made  upon  insufficient 
but  the  court  overruled  all  the  objections,  and 
the  power  of  the  court  below  to  make  the  amendme 
Smith  v.  State,  71  Ind.  250,  and  other  authorities. 

Id  Kelley  v.  U.  S.,  reported  in  8  Crim.  Law  M^ 
27  Fed.  Rep.  616,  the  defendant  was  indicted  for  ma 
and  put  upon  trial  in  the  circuit  court,  district  of  M 
jury  disagreed,  and  were  discharged,  but  the  clerk  fi 
ter  the  order  discharging  the  jury  upon  the  recor 
quently  the  grand  jury,  in  the  district  court,  found 
meat  against  defendant,  and  the  United  States  attorr 
a  no???  prosequi  of  the  indictment  in  tne  circuit  coi 
trial  in  the  district  court,  defendant  pleaded  "former 
and  offered  the  record  of  the  circuit  court,  showi 
raignment,  plea,  the  impaneling  of  the  jury,  and  no 
Upon  presentment  of  this  record,  the  district  judge,  i 
with  the  circuit  judge  at  the  trial  in  the  circuit  court. 
pi-oceedings  inthe  district  court,  went  immediatet 
circuit  court,  {that  court  then  standing  open.)  ai 
the  clerk  to  enter  the  order  discharging  the  jury, 
the  record  of  such  fact  to  the  district  court,  which  y 
ingly  done.  Proceedings  were  then  resumed  in  t 
court,  the  plea  of  "former  jeopardy"  was  overruled, 
conviction,  on  appeal  to  the  circuit  court,  the  po» 
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court  to  amend  its  record  was  sustained.  Says  the  court, 
(Colt,  J.:)  **The  plaintiff  in  error  contends  that  his  plea  of 
former  jeopardy  should  have  been  sustained  on  the  ground  that 
the  court  had  no  right  to  correct  the  record  in  the  manner 
stated;  and  that,  without  such  correction,  the  plea  of  former 
jeopardy  would  be  good,  because,  as  the  record  then  stood,  it 
did  not  appear  that  the  jury  had  been  discharged.  The  dis- 
trict judge  sat  at  the  trial  of  the  case  in  the  circuit  court.  The 
fact  was  one  within  his  knowledge,  and  the  knowledge  of  all 
present.  The  omission  was  a  mere  clerical  one.  Under  the 
circumstances  we  can  discover  no  error  in  the  order  to  correct 
the  record  in  accordance  with  the  fact.  The  power  of  the  court 
to  amend  its  own  record,  nunc  pro  tunc,  has  long  been  recog- 
nized, and  is  well  established.  Gilmer  v.  Grand  Rapids,  16 
Fed.  Rep.  708;  Jones  v.  Lewis,  8  Ired.  70." 

Upon  this  subject  Bishop  says:  ''On  other  principles,  to 
correct  a  clerical  error,  to  supply  an  omission  of  fact,  or  pre- 
vent an  injttry  accruing  through  a  delay  of  the  court,  and  per- 
haps in  some  other  circumstances,  there  is  an  undefined,  yet 
limited,  power  of  naaking  amendments  and  nunc  pro  tunc  entries 
at  a  subsequent  term.  There  ought,  in  general,  or  always,  to  be 
something  to  amend  by;  yet,  by  some  opinions,  the  court  is  not 
thus  absolutely  restricted  as  to  the  evidence."  Bish.  Grim. 
Proc.  1343,  citing  a  great  number  of  authorities. 

Wharton  also  lays  down  a  similar  doctrine.  Whart.  Grim. 
PL  &  Pr.  §  913. 

We  have  no  doubt  that  the  power  of  amendment  was  cor- 
rectly exercised  upon  the  facts  of  this  case. 

The  second  error  complained  of  relates  to  the  charge  of 
the  court.  Defendant  contends  that  the  charge  is  a  necessary 
part  of  the  judgment  roll,  and  that  in  case  of  a  failure  to  make 
it  a  part  of  the  record,  he  is  entitled  to  a  reversal  of  the  judg- 
ment on  writ  of  error. 

Section  446  of  our  Gode  of  Griminal  Procedure  provides: 
*'When  judgment  upon  a  conviction  is  rendered,  the  clerk  must 
enter  the  same  upon  the  minutes,  stating  briefly  the  offense  for 
which  the  conviction  has  been  had,  and  must  immediately  annex 
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together  and  file  the  following  papers,  which  constitute  a  rec- 
ord of  the  action:  (1)  The  indictment  and  copy  of  the  minutes 
of  the  plea  or  demurrer;  (2)  a  copy  of  the  minutes  of  the  trial; 
(3)  the  charges  given  or  refused,  and  the  endorsements,  if  any, 
thereon;  and  (4)  a  copy  of  the  judgment." 

Section  343  of  the  same  code,  among  other  things,  provides: 
**The  judge  must  then  charge  the  jury  He  may  state  the  tes- 
timony, and  must  declare  the  law,  but  must  not  charge  the  jury 
in  respect  to  matters  of  fact.  Such  charge  must,  if  so  requested 
be  reduced  to  writing  before  it  is  given,  unless  by  tacit  or  mu- 
tual consent,  it  is  given  orally,  or  unless  it  was  fully  taken 
down  at  the  time  it  was  given  by  a  stenographic  reporter  ap- 
pointed by  the  court." 

Prom  this  section  it  appears  that  the  judge  is  not  required 
to  charge  the  jury  in  writing  unless  he  be  requested  to  do  so 
by  the  defendant,  and  that  in  any  criminal  case  he  may  charge 
the  jufry  orally,  if  it  be  fully  taken  down  by  the  court  stenog- 
rapher. 

It  is  contended,  however,  that  this  section  is  modified  by 
Section  248  of  the  Code  of  Civil  Procedure,  which  reads  as  fol- 
lows: **The  court,  in  charging  the  jury,  shall  only  instruct  as 
to  the  law  of  the  case;  and  no  judge  shall  instruct  the  petit 
jury  in  any  case,  civil  or  criminal,  unless  such  instructions  are 
reduced  to  writing;  and,  when  instructions  are  asked  which  the 
judge  cannot  give,  he  shall  write  on  the  margin  thereof  the 
word  'refused,' and  such  as  he  approves  be  shall  write  on  the 
margin  thereof  the  word  'given;'  and  he  shall,  in  no  case,  after 
instructions  are  given,  qualify,  modify,  or  in  any  manner  ex- 
plain the  same  to  the  jury  otherwise  than  in  writing;  and  all 
instructions  asked  for  by  counsel  shall  be  given  or  refused  by  the 
judge  without  modification  or  change,  unless  such  modification 
or  change  be  consented  to  by  the  counsel  asking  the  sanie." 

It  is  true  that  Section  248  of  the  Code  of  Civil  Procedure 
does  provide  that  *'no  judge  shall  instruct  the  petit  jury  in  any 
ease,  civil  oi;  criminal,  unless  such  instructions  are  reduced  to 
writing,"  and,  if  such  section  is  to  be  construed  to  mean  that 
such  instructions  are  to  be  reduced  to  writing  before  the  jury 
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are  instructed,  the  section  is  certainly  in  conflict  with  Section 
343  of  the  Code  of  Criminal  Procedure  above  quoted;  and  in 
such  case  we  are  to  be  governed  by  the  canon  of  construction 
found  in  Sections  16  and  17  of  the  ^'General  Repealing  Act"  of 
1877,  in  which  it  is  to  be  provided  that  all  the  codes  are  to  be 
deemed  to  have  been  passed  on  the  same  day,  and  as  parts  of 
the  same  statute;''  and  that  '*if  the  provisions  of  any  code,  title, 
chapter  or  article,  conflict  with,  or  contravene  the  provisions  of 
any  other  code,  title,  chapter  or  article,  the  provisions  of  each 
code,  title,  chapter  or  article  must  prevail  as  to  all  matters 
and  questions  arising  thereunder,  out  of  the  same  subject 
matter."  Under  this  rule  the  section  of  the  Criminal  Code  as 
to  charging  the  jury,  so  far  as  it  *-is  in  conflict  with  and  con- 
travenes'' Section  248  of  the  Code  of  Civil  Procedure,  must 
prevail,  and  govern  the  courts  in  the  matter  of  instructions  to 
juries  in  criminal  cases. 

Hopt  V.  Utah,  114  U.  S.  488,  5  Sup.  Ct.  Rep.  972,  is  cited 
and  relied  upon  by  defendant  in  support  of  his  position  that  the 
charge  of  the  court  is  a  necessary  part  of  the  judgment  roll, 
and  that  a  failure  to  insert  it  will  reverse  the  case  on  error.  An 
examination  of  that  case,  which  has  been  four  times  to  the  su- 
preme court  of  the  United  States,  and  there  three  times  reversed, 
will  show  that  the  statute  of  Utah,  on  which  the  case  in  104 
and  114  U.  S.  was  determined,  is  essentially  different  from  ours. 
Under  the  Utah  statute,  as  the  court  says,  **the  statute  ex- 
pressly and  peremptorily  requires  that  the  charge  of  the  court 
to  the  jury  shall  be  reduced  to  writing  before  it  is  giveu,  unless 
by  mutual  consent  of  the  parties,  it  is  given  orally.''  114  U.  S. 
490,  5  Sup.  Ct.  Rep.  973.  In  that  case  the  record  showed  that 
the  judge  charged  the  jury,  but  the  record  presented  no  charge 
of  the  court.  The  inference  was  irresistible  that  he  charged 
orally;  or,  in  the  language  of  the  court,  **the  record  merely 
states  that  the  court  charged  the  jury,  and  does  not  state 
whether  the  charge  was  written  or  oral.  If  the  charge  was 
written  it  should  have  been  made  part  of  the  record,  which  has 
not  been  done.     If  it  was  oral  the  consent  of  the  defendant  was 
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necessary,  and  the  consent  does  not  appear  of  recorc 
not  t»  presumed."     114  U.  S.  491,  5  Sup.  Ct.  Rep.  9' 

The  case  is  clearly  distinguishable  from  the  one 
inference  arises,  from  the  neglect  of  the  clerk  to 
court  in  the  judgment  roll,  that  the  judge  charged  o 
inference  would  not  affect  the  rights  of  the  defend 
our  statute,  unless  it  affirmatively  appear  that  he  rec 
judge  to  charge  in  writing,  Our  statute  is  the  coui 
thfi  Utah  statute.  It  requires  all  charges  to  be  in  w 
less  by  mutual  consent  it  be  oral;  ours  permit  all  chi 
oral,  unless,  by  request,  it  be  reduced  to  writing,  c 
down  by  the  court  stenographer.  All  reasonable  pre 
are  in  favor  of  the  judgment.  The  presumption  it 
statute  was  complied  with ;  and  if  the  presumptioi 
in  absence  of  any  charge  found  in  the  judgment 
judge  charged  orally,  the  presumption  would  also  I 
absease  of  any  request  found  in  the  record,  that 
was  made  by  the  defendant  to  the  judge  to  reduce  hif 
writing.  Our  statute  is  a  peculiar  one.  It  is  founde 
California  statute,  which  was  adopted  in  Utah  withou 
the  section  we  are  now  considering.  The  original 
was  that  "such  charge  must  be  reduced  to  writing  1 
given,  unless  by  mutual  consent  of  the  parties  i 
orally."  Our  codifers  changed  tWs  part  of  the  sectl 
read:  "Such  charge  must,  if  so  requested,  be  reduci 
ing  before  it  is  given,  unless  by  tacit  or  mutual  coi 
given  orally,  or  unless  it  is  fully  taken  down  at  th 
given  by  a  stenographic  reporter  appointed  by  the  c( 

It  will  be  observed  that  three  important  changes 
made  in  the  original  statute:  (1)  By  inserting  the 
so  requested;"  (2)  by  inserting  the  word ''tacit;"  and 
serting  the  clause  as  to  taking  down  the  charge  by  a 
pher.  These  changes  were  intentional.  The  codi 
have  had  the  Utah  or  California  section  before  them, 
they  used  these  significant  words,  in  the  peculiai 
which  they  are  found,  they  must  have  intended  them 
the  particular  clauses  with  which  they  were  used  in  c 
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and,  giving  to  such  words  their  usual  and  ordinary  meaning, 
we  must  come  to  the  conclusion,  as  already  announced  in  refer 
ence  to  the  words  "if  so  requested,"  that  they  were  intended  to 
limit  and  control  the  sentence  or  clause  between  the  words  of 
which  they  are  inserted,  to  make  the  sentence  read  and  mean 
that,  if  the  defendant  so  request,  the  charge  must  be  reduced 
to  writing  before  it  is  given,  and  that,  if  he  do  not  so  request, 
it  need  not  be  reduced  to  writing  before  it  is  given. 

We  have  no  difficulty  with  the  construction  of  the  section 
so  far,  and,  but  for  the  insertion  of  the  word  **tacit"  in  the  next 
qualifying  clause,  there  would  seem  to  be  no  ambiguity  in  the 
amendments  made.  The  words  *'unless  by  tacit  and  mutual 
consent  it  is  given  orally,''  may  qualify  the  preceding  clause 
very  properly  with  the  words,  **if  so  requested, '\left  out,  but 
the  effect  of  their  qualification  with  those  words  in  is  not  so 
apparent.  But  effect  must  be  given  to  both  amendments,  if 
possible,  and  we  must  construe  the  latter  amendment  as  made 
subsequent  to  the  first,  or  as  qualifiying  the  preceding  clause 
as  it  now  exists;  and  we  must  then  conclude  that,  by  the  **tacit 
and  mutual  consent,''  (that  is,  consent  expressed  by  silence,  or 
actual  consent,  expressed  by  both  parties,)  the  charge  need 
not  be  reduced  to  writing  in  the  case  provided  for  in  the  pre- 
ceding clause  as  it  reads,  after  the  amendment  is  made  by  in- 
serting the  words,  ''if  so  requested."  That  is  to  say,  it  need 
not  be  reduced  to  writing  ''if  so  requested,"  if  subsequent  '*tacit 
or  mutual  consent"  be  given  to  an  oral  charge.  In  other  words, 
the  first  clause  must  have  the  full  modifying  force  of  the  words 
'*if  so  requested,"  which  would  require  the  defendant  in  every 
case  to  make  the  request.  Otherwise  the  court  would  be  au- 
thorized to  charge  orally;  and  this  clause,  modified  by  *  tacit 
and  mutual  consent,"  would  make  the  effect  to  be  that,  if  there 
be  a  **tacit"  or  *'mutual  consent"  to  the  oral  charge,  the  court 
would  not  be  required  to  reduce  his  charge  to  writing,  even 
though  the  defendant  had  previously  requested  him  to  do  so. 
This  is  the  logical  and  only  deduction  that  can  fairly  be  drawi^ 
from  the  order  and  character  of  these  amendments,  and  this 
construction  is  sustained  by  the  succeeding  and  qualifying 


424  DAKOTA  R£POBT6.  ['P^.» 

clause,  as  to  taking  the  charge  by  the  court  stenographer. 
This  clause  is  introduced  by  the  same  words,  *'or  unless,"  etc. ; 
clearly  indicating  that  it  is  intended  to  qualify  the  firs(  clause, 
and  to  make  the  section  to  mean  that,  in  case  the  defendant 
requested  the  charge  to  be  reduced  to  writing,  it  would  be 
sufficient  reason  for  not  doing  so  if  either  there  was  a  subse- 
quent tacit  or  mutual  consent  to  an  oral  charge,  or  the  charge 
was  taken  down  by  a  court  stenographer. 

It  follows  from  this  construction  that  it  is  the  duty  of  the 
defendant,  if  he  desired  the  charge  to  be  first  reduced  to  writ- 
ing, to  make  the  request;  and  that,  after  he  has  made  such  re- 
quest, the  court  can  only  be  excused  from  reducing  his  charge 
to  writing  by  the  tacit  or  mutual  consent  of  the  defendant,  or 
by  having  the  charge  taken  down  by  a  court  stenographer. 
This  affirmative  action  is  cast  upon  the  defendant,  to  make  the 
request,  and  the  record  must  show  such  request  before  the  rec- 
ord would  be  required  to  show  a  consent  or  a  t<*king  by  the 
stenographer;  and,  in  absence  of  both  charge  and  request  in  the 
record,  following  the  doctrine  of  Hopt  v.  U.  S.  supra,  the  infer- 
ence would  seem  to  be  that  such  charge  was  oral,  and  that  no 
such  request  was  made;  and  it  would  seem  that,  if  the  record 
contained  such  a  request,  it  should  further  contain  the  written 
charge  or  a  statement  of  the  fact  that  it  was  given  orally  by 
consent,  or  was  taken  down  by  the  court  stenographer.  Sec- 
tion 446  of  the  Code  of  Criminal  Procedure,  which  requires 
that  the  charge  of  the  court  shall  be  made  a  part  of  the  judg- 
ment roll,  mubtbe  construed,  in  connection  with  Section  343  of 
the  same  code,  to  mean  that  the  charge  when  reduced  to  writ- 
ing as  provided  for  in  that  section,  shall  be  attached  to  and 
made  a  part  of  the  judgment  roll.  But  if  the  view  contended 
for  by  defendant's  counsel,  to-wit,  that  if  the  charge  is  taken 
by  the  stenographer,  and  cannot  be  appended  immediately,  it 
should  be  done  without  delay,  be  the  correct  one,  it  is  difficult 
to  see  how  such  an  omission  by  the  clerk  or  stenographer  could 
affect  a  judgment  otherwise  correct,  and  already  rendered,  per- 
haps, and  entered.  It  would  be,  at  most,  a  mere  minislerial 
act,  which  he  could  compel  the  performance  of,  but  which  could 
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jertainly  so  far  affect  his  rights  as  to  make  prior  acts  void. 
It  will  be  observed  that  no  question  has  been  raised  as  to 
oaauner  in  which  these  alleged  errors  have  been  presented 
lis  court.  It  will  also  be  observed  that  the  attention  of  the 
ir  court  was  never  called  to  the  errors  here  complained  of 
lotion  in  arrest  of  judgment  or  otherwise,  and  it  has  never 
3tly  passed  upon  them.  But,  as  it  was  desired  by  both 
i  to  reach  the  main  points  involved,  the  court  has  not  seen 
»f  its  own  motion,  to  raise  the  question,  and  we  only  now 
r  to  it  that  we  may  not  hereafter  be  bound  by  the  precedent 
lid  the  question  come  before  us  for  determination. 
The  judgment  of  the  court  below  must  be  affirmed.  All  the 
>ces  concurring. 


Farmer  v.  Cobban. 
lSSignuent  for  benefit  of  cREDrrOBS— investor y— 

OF— DEFECTIVE— NO  TFTLE  VESTS  IN  ASSIGNEE. 

Where  aa  insolventmHlteBanasHigomentfor  the  benefit  of  his  credit- 
ore;  but  fftile  to  make  itud  file  with  the  laveDlor;  ah   affidavit  comply- 
Ide'  with  the  requiremeotH  of  Section  2035,  Civil  Code,  noahsolute  title 
to  the  Bsslg'ined  property  vesta  in  the  assignee. 
AME— ATTACHMENT. 

An  attafihrnent  of  property  in  the  handsof  an  asaignee  prior  to  the 
filing'  of  the  inventory  and  afildavit  required  by  statute,  is  not  prema- 
ture, but  may  l>e  defeated  by  a  compliance  with  the  provisions  of  law 
requiring  the  filing  of  the  inventory  and  affidavit  within  twenty  days 
after  the  asBignment. 
'ITLE  IN  ASSIGNEE— INCHOATE. 

The  purpose  of  the  legialature  was  to  require  an  assignor  to  malce, 
and  properly  verify,  and  file  the  inventory,  and  record  the  asaignment, 
as  a  conditioc  precedent  to  the  vesting  of  title  absolute  Id  the  assignee. 
And  while  execution  and  delivery  of  the  aesigntnent  vests  an  Inchoate 
title  in  the  assignee,  a  failure  to  comply  with  the  other  condition  of  the 
statute  defeats  the  inchoate  title,  and  renders  the  assignment  void. 

(Piled  February  18,  1887.) 

Appeal  from  the  district  court  of  Miner  county. 
The  facta  are  fully  stated  in  the  opinion. 
WinsoT  £  Swezey,  for  defendant  and  appellant. 
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George  Rice,  and  R.  B.  Tripp,  for  respondent. 
Palmer.  J.  On  the  sixteenth  day  of  June,  18 
ard,  in  Miner  county,  Dakota.  Francis  M.  Lighthi 
general  assignment  of  all  his  property  to  the  plain 
benefit  of  all  his  creditors.  The  plaintiff  took  posst; 
property  by  virtue  of  such  assignment,  and  held  th 
the  twenty  seventh  day  of  June,  1883,  when  the 
Walter  H.  Cobban,  as  sheriff  of  said  county,  seized 
erty  in  controversy  by  virtue  of  a  warrant  of  attach 
lai-ly  issued,  in  favor  of  Morris  Auerbach  and  othei 
tiffs,  and  against  the  said  Francis  M.  Lighthizer,  Bi 
On  the  fifth  day  of  July,  1883,  the  said  Lighthizer  1 
office  of  the  register  of  deeds  of  said  county  the  inv 
templated  by  Title  3  of  the  Civil  Code  of  this  ten 
tied  "Assignments  for  the  benefit  of  creditors."  ' 
is  brought  by  the  assignee  to  recover  the  possess 
property.  The  cause  was  tried  by  jury,  at  the  — 
^  the  district  court  for  said  county,  and,  by  direction  i 

'S  a  verdict  was  rendered  for  the  plaintiffs,    and  agaii 

fendant,  for  a  return  of  the  property,  and  fixing  th 
the  same  at  86,000,  to  which  the  defendant  duly  ex 
the  case  comes  to  this  court  for  review. 

Several  assignments  of  error  are  presented,  bu 
question  is  relied  upon  by  appellant,  and  that  is  as  t 
ity  and  sufficiency  of  the  assignment  made  by  Li, 
pass  the  title  to  the  property  in  question  to  the  as 
plaintiff  herein.  Section  2034  provides  that,  with 
after  an  assignment  is  made  for  the  benefit  of  crt 
assignor  must  make  and  file,  in  the  manner  prescril 
lion  1938,  a  full  and  true  invenlory,  showing,  ai 
things,  (Subdivision  7, )  "All  of  the  assignor's  prop 
date  of  the  assignment,  both  real  and  personal,  of  ( 
not  so  exempt,  and  the  incumbrances  existing  ther 
vouchers  and  securities  relating  thereto,  and  the  vi 
property,  according  to  the  best  knowledge  of  the 
Section  2035  then  provides  as  follows:  "An  afBdav 
made  by  every  person  executing  an  assignment  for 
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of  creditors,  to  be  annexed  to  and  filed  with  the  inventory  men- 
tioned in  the  last  section,  to  the  effect  that  the  same  is  in  all 
respects  just  and  true,  according  to  the  best  of  such  assignor's 
knowledge  and  belief. " 

The  plaintiff  in  the  action  at  bar  introduced  in  evidence  an 
inventory,  which  was  verified  as  follows: 

**EXHIBIT  B. 

^^Territory  of  Dakota,  County  of  Miner, — as:  Francis  M. 
Lighthizer,  of  Howard,  Miner  county,  Dakota  territory,  being 
duly  sworn,  deposes  and  says  that  the  following  inventory  is  a 
full  and  true  statement  of  all  his  estate,  both  real  and  personal, 
in  law  and  equity,  and  incumbraxices  thereon,  and  all  vouchers 
and  securities  relating  thereto,  and  the  present  value  thereof, 
with  a  schedule  of  all  his  debts,  liabilities,  and  property  ex- 
empt, to  the  best  of  affiant's  knowledge  and  belief. 

Francis  M.  Lighthizer. 
Subscribed  and  sworn  to  before  me  this  fifth  day  of  July, 
A.  D.  1883. 

F.  L.  MuLFORD,  Notary  Public,  Miner  County,   Dakota  Terri- 
tory."    [F.  L.  Mulford  Dakota  Notary  Public] 

That  this  is  not  in  form  the  verification  required  by  the 
Co4e  to  be  attached  to  the  inventory  must  be  conceded;  and 
the  question  to  be  determined  is  whether  it  is  so  far  defective 
as  to  render  the  assignment  void,  and  tlie  property  attempted 
to  be  passed  thereby  subject  to  attachment  by  the  creditors  of 
the  assignor.  The  decision  of  this  question  necessarily  re- 
quires a  construction  of  the  various  provisions  of  the  statute 
providing  for  and  regulating  such  assignments.  That  such 
construction  should  be  given  as  would  give  effect  to  all  the  pro- 
visions, taken  as  a  who]e,is  too  well  established  to  require  further 
discussion.  The  initiator  acts  are  to  be  performed  by  private 
persons,  not  public  officers.  The  public  generally  and  especially 
all  creditors  of  an  assignor,  have  an  interest  in  such  acts  not  only 
to  the  extent  that  all  the  proceedings  whereby  an  assignor  vol- 
untarily enforces  this  process  in  the  liquidation  of  his  debts 
shall  be  regular,  and  according  to  the  force  provided  by  the 
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statute,  but  a  further  right  to  know,  from  the  assignor's  own 
acts,  that  the  inventory  by  him  filed  shows,  among  other  things, 
all  the  property  of  the  assignor  at  the  date  of  the  assignment 
which  is  exempt  by  law  from  execution."  To  this  end.  Section 
2035  requires  every  assignor  to  make  affidavit  to  the  effect  that 
the  inventory  is  in  all  respects  just  and  true,  to  the  best  of  such 
assignor's  knowledge  and  belief.  Whether  or  not  experience  had 
taught  the  framers  of  the  law  that  illy-guarded  legislation  of 
this  character  afforded  opportunities  for  dishonest  debtors  to 
make  preferences  among  their  creditors,  or  defraud  all  alike, 
may  not  necessarily  be  inquired  into.  It  is  sufficient  to  know 
that  such  are  the  provisions  of  the  law,  and  to  give  legal  effect 
to  the  same  will  be  the  accomplishment  of  our  purpose. 

Section  2034  specifies  what  the  inventory  shall  contain. 
Section  L035  then  requires  the  assignor  to  make  his  affidavit 
that  such  inventory  is  in  all  respects  just  and  true;  and  further 
provides  that  such  affidavit  of  verification  shall  be  annexed  to 
and  filed  with  the  inventory.  Then,  by  Section  2036,  such  as- 
.  signment  must  be  recorded,  and  the  inventory  filed  with  the 
register  of  deeds  of  the  county  in  which  the  assignor  resides  at 
the  date  of  the  assignment.  It  will  be  observed  that  the  form 
of  the  verification  attached  is  substantially  the  provisions  of 
Subdivision  7  of  Section  2034,  and  in  no  sense  the  verification 
contemplated  by  the  words  of  Section  2035.  We  conclude  that 
the  legislature  had  some  purpose  in  enacting  Section  2035. 
That  purpose  must  have  been  to  require  the  assignor  to  make 
affidavit  of  verification,  substantially  in  compliance  therewith, 
and  attach  the  same  to  tlje  inventory  for  the  purposes  contem- 
plated by  Section  2036.  Such  proceeding  would  enable  credits 
ors  to  defeat  fraudulent  assignments.  The  clear  purpose  of 
this  legislation  must  have  been  to  require  an  assignor  to  make 
and  properly  verify  his  inventory,  file  the  same  so  verified,  and 
record  the  assignment  as  a  condition  precedent  to  the  vesting 
of  title  absolute  to  the  property  in  the  assignee.  To  give  to 
this  section  of  our  law  the  force  only  of  a  directory  provision 
would  be  to  destroy  by  judicial  determination  a  provision  of  the 
law  which  was  clearly  intended  to  prevent,  and  make  impossi- 
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ble,  the  fraud  and  colusion  which  oftentimes  attaches  to  trans- 
actions of  this  cha;*acter,  by  those  who  find  themselves  pressed 
by  creditors,  and  overwhelmed  by  debts,  for  which,  by  mis- 
management, or  perhaps  misfortune,  they  are  at  the  time  un- 
able to  provide. 

It  will  be  again  observed  that,  under  the  law,  the  assignor 
had  20  days  from  the  date  of  the  assignment  in  which  to  file  his 
inventory  and  record  his  assignment.  The  attachment  was 
levied  eleven  days  after  the  assignment,  leaving  nine  days  in 
which  to  make  the  verification,  file  the  inventory,  and  record 
the  aissigmnent.  These  acts  were  in  fact  done  eight  days  after 
the  attachment.  What  the  purpose  of  the  assignor  was  in  not 
making  such  a  verification  as  the  law  requires  is  left  to  conjec- 
ture, and  no  effort  seems  to  have  been  made,  even  after 20  days, 
and  before  trial,  to  legally  perfect  the  verification  and  assign^ 
ment,  and  defeat  the  attachment.  Whether  or  not  this  could 
have  been  done  is  not  presented  for  determination,  and  is  only 
considered  as  possibly  explaining  the  bona  fides  of  the  trans- 
action,—a  very  essential  element  in  proceedings  of  this  char- 
acter. 

The  attachment  having  been  made  before  the  expiration  of 
the  20  days  allowed  for  recording  the  assignment,  it  is  insisted 
by  the  learned  counsel  for  respondents  that  the  same  was  pre- 
maturely made;  and,  in  effect,  that  a  creditor  was  precluded 
from  attacking  the  validity  of  the  assignment  during  the  20 
days  allowed  by  law  for  making  such  record.  This  presents 
the  question,  what  was  the  legal  interest  or  title  vested  in  the 
assignee  after  the  delivery  of  the  assignment,  and  before  the 
expiration  of  the  20  days?  Clearly,  an  inchoate  title  vested  in 
the  assignee,  good  against  creditors,  provided  it  was  thereafter 
perfected  by  a  compliance  with  the  provisions  of  the  law  above 
referred  to;  but  in  case  of  failure  to  comply  with  all  the  essen- 
tial provisions  thereof,  the  assignment  must  be  adjudged  void. 
Juliand  v.  Rathbone,  39  N.  Y.  369. 

Mr.  Justice  Nelson,  in  Lapp  v.  Van  Norman,  19  Fed.  Rep. 
406,  says:  **It  is  claimed  that  the  property  in  the  possession  of 
the  assignee  is  in  custodia  legis,  and  not  subject  to  seiznre  by 
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writ  of  attachment.  I  do  not  agree  to  this,  andwhili 
that  an  attachment  would  not  hold  the  property  t 
Jiidgmont  against  the  defendants,  unless  the  ass 
fraudulent  and  void  against  the  plaintiffs;  yet,  undi 
the  property  in  the  possession  of  the  assignee  is  nol 
fef//^.  HO  as  to  exempt  it  from  seizure.'"  The  plaii 
had  the  right  to  test  the  validity  of  the  assignment 
ing  at  law,  and  such  being  the  legal  9fa;»s  of  the  i 
quoKtion,  he  clearly  had  the  right  to  levy  his  attach 

Ah  has  been  shown,  the  assignor  had  nine  dayi 
hjvy  in  which  to  proiierly  verify  and  file  his  invent< 
cord  liiH  assignment,  thereby  eliminating  from  tl 
quoHtions  of  fraud  in  law,  and  leaving  the  plainti 
nient  and  suit  to  stand  or  fall  dependent  upon  hi 
flHtal>lishlng  fraud  in  fact.  It  appearing,  however 
record,  tliat  the  assignor  failed  at  any  time  within  t 
provided  by  law  to  attach  to  the  Inventory  filed  snci 
vit  or  verification  as  is  required  by  Section  2035, 
ment  became  void,  and  judgment  is  reversed. 

The  value  of  the  property  having  been  by  agre 
in  the  court  below,  nothing  remains  tu  be  litigate 
CAuse  is  remanded,  witli  direction  to  enter  judgmt 
fondant, 

Tkii'P,  C.  J.,  having  been  of  counsel,   did  not 


Peck  V,  Philups. 

NliiTli.~K  OK  AIH'KAL— SKRVICE  ON  CLKRK— FILDJG  NOT  Sra 

Thi'  filinjr  of  n  notice  of  aiipeal  in  ihe  office  <rf  Ih*  eh 
trici  courl,  is  not  such  a  scrviiv  of  the  notice  oa  the  cieJ 
tcni|iliUca  l\v  S,"!-,  407.  i:\nie  of  Civil  Procedure,  Swh  « 
by  iMpy  of  Ihc  notice-     ,\p(ica!  dismis^ied. 


Filed  Maj  li  iss- 

Wi^ifx^'r  i<-  <<ric«.c}/.  for  defendanl  and  appeUast. 


J 
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D,  R.  Bailey  and  T.  B.  McMartin,  for  respondent. 

Motion  to  dismiss  appeal. 

Palmer,  J.  This  was  a  motion  made  in  this  court  to  dis- 
miss the  appellant ^s  appeal. 

Two  grounds  were  assigned  as  the  basis  for  the  motion. 

First.  Because  no  service  of  the  notice  of  appeal  was  made 
upon  the  clerk  of  the  district  court  as  required  by  law. 

Second.  Because  no  sufficient  undertaking  on  appeal  had 
been  executed  by  appellant. 

The  judgment  was  entered  on  the  27th  day  of  February, 
1896;  on  the  6th  day  of  March,  notice  of  appeal  was  duly  served 
by  copy  on  the.  attorney  for  respondent  and  on  the  same  day 
the  original  notice  was  filed  (as  any  other  paper  in  the  case 
would  be)  in  the  office  of  the  clerk  of  the  district  court.  And 
it  is  insisted  that  this  was  not  such  a  service  upon  the  clerk  of 
the  court  as  is  contemplated  by  Section  407  of  the  Code  of  Civil 
Procedure,  which  is  as  follows: 

*'An  appeal  must  be  made  first  by  the  service  of  a  notice  in 
writing  on  the  adverse  party  of  his  attorney,  and  on  the  clerk 
with  whom  the  judgment  or  order  appealed  from  is  entered, 
etc.,  and  the  question  is,  was  the  filing  of  the  notice  of  appeal 
in  the  office  of  the  clerk  of  the  court  with  the  other  papers  in 
the  case  a  sufficient  service  upon  the  clerk,  within  the  meaning 
of  that  statute?  We  think  not.  What  purpose  or  object  the 
law-makers  were  seeking  to  accomplish  by  requiring  a  copy  to 
be  served  upon  the  clerk  that  would  not  be  attained  by  fl[ling 
the  original  notice  with  him,  we  may  not  stop  to  discuss.     • 

The  important  consideration  is,  to  establish  and  settle  the 
practice  which  has  been  far  from  uniform  in  all  the  courts  of 
the  territory. 

Sections  514,  515,  516,  of  the  Code  of  Civil  Procedure,  pre- 
scribe the  mode  for  the  service  of  notice  in  civil  actions,  and 
the  method  there  prescribed  was  adopted  by  the  appellant  in 
this  case  in  his  service  upon  the  attorney,  viz. :  Service  of  a 
copy  with  proof  of  service  by  affidavit  of  the  person  serving. 
This  is  the  usual  manner  of  service  under  our  code,  and  where 
the  service  is  personal  it  should  be  so  made,  unless  the  adverse 
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party  at^opto  serrice,  an  he  may  do,  and  avoid  tt 
lh(!  pr(X)f, 

In  view  of  all  the  »ectioD8  of  the  code  above  i 
Htft  no  ntaNon  for  Haying?  Ihat  any  different  mannc 
<»tnU>mplatod  tor  the  clerk  of  the  court  than  for  a 
nf-y.  No  proof  of  any  sen'ice  known  to  our  pra 
to  havtt  b«>en  made  upon  the  clerk  of  the  district  t 
appeal  rauHt  bo  diHmisscd. 

Tim  Huc'ind  objection  relates  to  the  undertaki 
(Ilvll  C'odc  of  Pr<KM;dur(\  provides  as  follows: 

"To  render  an  api>eal  effectual,  for  any  purp 
undertaking  munt  be  executed  on  the  part  of  the 
at  leant  two  sureties,"  etc. 

Sec.  H  of  Chapter  18  of  the  Political  Code  of 
follows: 

"No  practicing:  attorney  and  counsellor  shall 
In  any  suit  or  procoodin;;  which  may  be  institutec 
courtH  of  this  territory," 

tt  appeared  by  the  affidavit  of  T.  B.  McMart 
of  his  motion  to  dismiss,  that  not  only  the  prioci 
of  Mie  sureties  upon  the  bond  were  attorneys  r^u 
U>  praclit-e  in  the  courts  of  the  territory,  and  one 
H.  Fairfax,  was  in  re^uar  practice  at  the  same  bi 
and  for  this  reason  it  is  insisted  no  sufficient  and 
been  executed,  and  the  appeal  was  thereby  irreg- 
effect  and  subject  to  dismissal  on  motion,  wiihoi 
to  dtH'ide  ujwn  the  legral  effect  of  such  a  bond  w 
by  the  clerk  of  the  court,  either  as  regards  the 
of  such  sureties  or  the  sufficiency  of  such  an  ud- 
the  puri>ose  of  effecting  an  appeal.  Yet  we 
to  ctmsider  it  far  enough  to  condemn  the  prsciirt 
and  vicious  and  in  violation  of  the  clear  spirit  of 
the  clerks  of  the  district  courts  would  at  Iciasl  be 
I  think  it  their  duty  to  refuse  to  accept  such  ax 
whi-n  off.'red  for  the  pnrjxise  indicated  in  iiji>  cat 

For  the  reasv>ns  first  staled,  the  appeaJ  must 
All  the  justices  coucurred. 
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Bateman  V.  Backus. 

1.    Lis  pendens— attachment— prior  unrecorded  conveyance. 

An  unrecorded  deed  executed  and  delivered  prior  to,  but  not  re- 
corded till  after  the  filing  of  a  lis  pendens  in  attachment  proceedings, 
conveys  a  title  superior  to  that  obtained  by  the  purchaser  at  the  exe- 
cution sale  under  the  attachment. 

Filed  May  14,  1887. 

Appeal  from  the  district  court  of  Morton  county. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E,  C.  Bice,  for  the  defendant  and  appellant. 

As  I  understand  the  law  it  is  well  settled  that  an  unrecord- 
ed deed  takes  preference  over  an  attachment,  for  the  reason 
among  others  that  an  attaching  creditor  cannot  get  any  better 
title  or  interest  in  property  than  the  person  against  whom  the 
warrant  of  attachment  runs,  and  another  that  an  equitable  title 
takes  preference  over  a  mere  legal  one.  Drake  on  Att.  Sec.  234; 
Story  V.  Black,  1  Pac.  Rep.  10  (Mont.);  Chumasero  v.  Vial, 
3  Mont.  376;  Brown  v.  Pierce,  7  Wall.  218;  In  re  Howe,  1  Paige 
Ch.  128;  Ellis  v.  Towsley,  Id.  283;  White  v.  Carpenter,  2  Id. 
219;  Lounsbury  V.  Purdy,  11  Barb.  494;  Strong  v.  Smith,  3  Mc- 
Lean, 363;  Mason  v.  Wallace,  Id.  148;  Lake  v.  Doud,  10  Ohio, 
515;  7  Ohio,  21;  Savery  v.  Browning,  10  Iowa,  248;  Lamont  v. 
Cheshire,  65  N.  Y.  30;  Harrall  v.  Gray,  4  N.  W.  1042,  (Neb.); 
Mansfield  v.  Gregory,  8  Neb.  432;  2  Minn.  264;  14  Mo.  170;  62 
Mo.  491. 

John  E.  Carland,  for  respondent. 

The  weight  of  authority  fully  sustains  the  proposition  that 
an  attaching  creditor,  without  notice,  will  have  priority*  over 
an  unrecorded  conveyance.  Waples  on  Att.  501;  Sigourney  v. 
Larned,  10  Pick.  72;  Stern  v.  O'Connell,  35  N.  Y.  109;  Warner 
v.  Trow,  36  Wis.  200. 

Francis,  J.  This  case  comes  up  on  appeal  from  the  Sixth 
judicial  district,  and  was  tried  to  the  court  without  a  jury,  the 
court  making  findings  of  fact  and  conclusions  of  law. 

Marcus  Bateman,  the  respondent,  October  22,  1881,  duly 
commenced  an  action  for  the  recovery  of  money  against  DeWitt 
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rk,  in  the  district  court  for  the  county  of  Morton,  DakotA 
ory,  then  in  the  Third  judici&l  district. 
le  property  in  dispute  in  this  action  was  on  that  day  at- 
,  and  also  on  that  day  a  notice  of  lis  pendens  was  filed 
7,  1862,  a  judgment  was  rendered  in  said  action  in  favor 
plaintiff  therein,  upon  which  judgment  an  execution 
and  levy  was  made  upon  the  property  in  dispute,  and 
roperty  was  sold  thereunder  at  sheriff's  sale  to  Marcos 
an  the  plaintiff  and  respondent  in  the  present  action, 
the  year  for  redemption  had  expired,  said  Bateman  pro- 
the  usual  sheriff's  deed  and  commenced  this  action  to  test 
officting  claim  of  said  Anson  Backus  to  said  real  estate; 
lintiff  in  his  complaint  alleging  that  said  Backus  was  a  sub- 
it  purchaser,  after  the  filing  of  the  notice  of  lis  pendens, 
otice,  and  further  alleging  that,  if  said  Anson  Backus 
>t  a  subsequent  purchaser,  the  deed  of  conveyance  from 
switt  C,  Clark  to  him,  under  which  he  claimed  title  to 
roperty,  was  fraudulent  and  void  and  without  any  con- 
tion  whatever,  and  was  given  with  intent  to  defraud  his 
:'s)  creditors:  said  Backus  claiming  in  his  answer  that  be 
ised  the  property,  in  question,  from  said  DewittC.  Clark. 
;r  20,  1881,  receiving  therefor  from  said  Clark,  and  his 
I  good  and  sufficient  warranty  deed  for  the  same;  that 
»ed  was  recorded  October  24,  1881,  in  the  office  of  the 
>r  of  deeds  of  Morton  county,  Dakota  Territory;  that  he 
3  took  possession  of  said  property,  and  is  still  the  owner 
titled  to  the  possession  thereof;  that  at  the  time  said 
■ty  was  attached  in  the  suit  of  said  Marcus  Bateman 
t  said  Dewitt  C.  Clark,  said  Clark  had  no  int«rest  what- 
lerein,  and  that  he,  said  Backus,  purchased  said  property 
d  faith,  with  no  intention  to  aid  said  Clark  in  swindling. 
3g  or  defrauding  said  plaintiff,  or  any  other  of  the  cred- 
f  said  Clark. 

)  evidence  of  fraud  was  presented  to  the  court,  and  that 
1  of  the  case  was  abandoned. 

le  judge  of  the  district  court,  before  whom  the  case   was 
n  view  of  the  fact  that  the  proceedings  brought  in  issue 
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were  the  proceedings  in  a  court  of  equal  jurisdiction^  and  were 
attacked  collaterally,  held  said  proceedings  as  valid  for  the 
purposes  of  the  action  before  him,  and,  September  25, 1886,  ren- 
dered judgment  in  favor  of  said  Marcus  Bateman  and  against 
the  defendants,  Anson  Backus  and  Frank  P.  Roby,  leaving  the 
final  adjudication  of  tbe  validity  of  the  original  action,  and  pro- 
ceedings, in  the  Third  judicial  district,  for  this  court  on  ap- 
peal. ' 

The  case  now  before  us  turns  upon  the  application  and  ef- 
fect of  the  following  provisions  of  Section  101  of  the  Code  of 
Civil  Procedure:  *  In  an  action  effecting  the  title  to  real  prop- 
erty the  plaintiff  at  the  time  of  filing  the  complaint,  or  at  any 
time  afterwards,  or  whenever  a  warrant  of  attachment  of  prop- 
erty shall  be  issued,  or  at  any  time  afterwards,  the  plaintiff,  or 
a  defendant  when  he  sets  up  an  affirmative  cause  of  action  in 
his  answer,  and  demands  substantial  relief,  at  the  time  of  the 
filing  of  his  answer  or  at  any  time  afterwards,  if  the  same  be 
intended  to  affect  real  property,  may  file  with  the  register  of 
deeds  of  each  county  in  which  the  real  property  is  situated,  a 
notice  of  the  pendancy  of  the  action,  containing  the  names  of 
the  parties,  the  object  of  the  action,  and  the  description  of  the 
real  property  in  the  county  affected  thereby;  but  if  the  action 
be  for  the  foreclosure  of  a  mortgage,  no  such  notice  need  be 
filed.  Prom  the  time  of  the  filing  only  shall  the  pendancy  of 
the  action  be  constructive  notice  to  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby;  and  every  person 
whose  conveyance  or  incumbrance  is  subsequently  executed,  or 
subsequently  recorded,  shall  be  deemed  a  subsequent  purchaser 
or  incumbrancer,  and  shall  be  bound  by  all  proceedings  taken 
after  the  filing  of  such  notice  to  the  same  extent  as  if  he  were 
a  party  to  the  action." 

It  clearly  appears  from  the  record  before  us,  that  the  orig- 
inal action  of  Marcus  Bateman  against  Dewitt  C.  Clark,  was 
begun  October  22,  1881,  and  that  on  the  same  day  an  attach- 
ment was  issued  in  said  action  by  virtue  of  which  the  sheriff 
on  said  22d  day  of  October,  attached  all  the  right,  title,  and  in- 
terest of  the  said  Dewitt  C.  Clark  in  and  lo  the  real  estate   in 
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controversy  in  this  action;  that  also  on  the  22d  i 

1881,  there  was  filed  a  notice  of  lis  pendens,  givii 
pendency  of  said  original  action,  and  describing 
estate;  and  that  in  said  original  action  judgmer 
in  favor  of  the  plaintiff  and  against  the  defen 

1882,  and  that  .the  property  described  in  said  no 
dens  as  lots  numbered  eight  (8)  and  nine  (9) 
l)ered  seven  (7),  in  the  town  of  Mandan,  Morto 
kota  Territory,  was  purchased  by  the  said  Ansc 
said  Dewitt  C.  Clark,  October  20,  1881,  in  Adr 
That  the  warranty  deed  for  the  same,  bearing  d 
1881,  was,  on  that  day,  delivered  to  said  Backu 
corded,  October  24,  1881,  in  the  otBce  of  the  res 
in  and  for  said  Morton  county,  Dakota  Territc 
property  was  situated. 

Dewitt  C.  Clark,  then,  when  the  said  notice 
was  filed,  had  no  interest  in  said  real  estate  n 
effected  by  said  notice  of  lis  pendens,  filed  in  sait 
him,  or  be  reached  by  execution  issued  upon  th« 
dered  therein,  and  the  tower  court,  in  deciding  I 
tion,  erred  in  holding  that  the  said  Marcus  Bab 
quent  attaching  creditor,  obtained  priority  ov< 
ance  executed  and  delivered,  to  said  Anson  Ba( 
but  recorded  subsequent  to  the  levy  of  the  atta< 
filing  of  the  notice  of  lis  pendens  by  said  Batema 

In  New  York,  in  1875,  in  the  case  of  Lamoi 
65  N.  Y.  30,  in  construing  a  statute  substantial!; 
tion  101  of  our  Code  of  Civil  Procedure,  Dwight 
said:  "It  has  been  seen  in  the  course  of  this  d 
the  theory  of  a  lis  pendens  is  that  there  must  be 
in  the  proceedings,  so  as  to  prejudice  the  rights 
tiff.  It  is  simply  a  rule  to  give  effect  to  the  ri 
established  by  the  decree.  Applying  this  doctriii 
case,  it  would  be  impossible  to  claim  that  a  lis 
give  a  creditor  under  an  attachment  a  lien  supei 
of  a  purchaser  under  an  unrecorded  conveyance 
distinctly  provides  that  a  person  whose  conveya 
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or  recorded  subsequent  to  the  filing  of  a  notice  shall  be  deemed 
a  subsequent  purchaser,  and  bound  by  the  proceedings  to  the 
same  extent  as  If  he  were  a  party  to  the  action.  It  is  necessary 
to  ascertain,  therefore,  what  would  have  been  the  effect  if  the 
defendants  had  been  made  parties  to  the  action.  Had  the 
plaintiff  made  the  defendants  partis  to  the  action,  his  attach- 
ment proceedings  would,  of  course,  have  been  nugatory.  As 
soon  as  the  whole  case  had  been  disclosed,  it  would  have  ap- 
peared that  he  was  making  a  claim  against  a  person  who  was 
in  no  respect  liable  to  him,  and  his  complaint  would  have  been 
dismissed.  How  can  he,  under  the  statute,  have  any  greater 
claim  by  omitting  him?  The  words,  *'to  the  same  extent  as  if 
he  were  a  party  to  the  action,''  cannot  be  omitted  in  the  con- 
struction." 

Applying  these  and  other  views  expressed  by  commissioner 
Dwight,  in  said  case  of  Lamont  v.  Cheshire,  to  the  original  ac- 
tion brought  by  said  Bateman  against  said  Clark,  we  find  that 
had  said  Anson  Backus  been  made  a  party  to,  or  defendant  in, 
said  original  action,  the  plaintiff,  Bateman,  could  not  have 
gained  any  priority  of  lien,  title  or  xnght,  upon  or  in  the  prop- 
erty in  question,  by  virtue  of  his  attachment  or  lis  pendens,  over 
the  deed  for  said  property  executed  and  delivered  to  said  Backus 
prior  to,  but  recorded  subsequent  to  the  levy  under  said  attach- 
ment and  the  filing  of  said  notice  of  lis  pendens.ss,  upon  a  disclos- 
ure of  the  facts  as  they  now  appear  in  the  present  action,  the  said 
Backus  would  not  have  been  bound  or  affected  by  said  levy  un- 
der said  attachment  nor  by  said  notice  of  lis  pendens,  his  pur- 
chase of  the  property  and  the  conveyance  to  him,  in  good  faith, 
by  a  sufficient  deed,  made,  executed  and  delivered,  prior  to  said 
levy  under  said  attachment,  and  prior  to  the  filing  of  said  no- 
tice of  lis  pendens,  having  placed  the  property  beyond  the  reach 
or  effect  of  said  levy  or  filed  notice. 

When  the  property  was  levied  upon  as  the  property  of  said 
Dewitt  C.Clark, in  the  action  against  him, and  when  the  notice  of 
lis  pendens  was,so  to  speak, filed  upon  said  property  as  the  prop- 
erty of  said  Clark,  it  was,  in  law  and  in  fact  (no  fraud  appear- 
ing in  the  transaction,  and  no  notice  to  either  Backus  or  Clark 
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actual  or  constructive)  not  his  property,  but  had  passed  from 
him  by  a  valid  and  complete  conveyance,  and  was  the  property 
of  said  Backus. 

The  case  of  Lamont  v.  Cheshire,  from  which  I  have  al- 
ready quoted,  so  fully  covers  the  facts,  points  and  law  of  the 
case  at  bar,  that  it  is  not  profitable  nor  is  it  necessary,  to  fur- 
ther extend  this  opinion. 

The  judgment  of  the  district  court  is  reversed,  and  judg- 
ment ordered  to  be  entered  therein  dismissing  the  complaint 

The  same  judgment  and  order  is  made  in  the  case  of  Mar- 
cus Bateman,  respondent,  v.  Anson  Backus,  WilMam  L.  Gib- 
son, etah  appellants;  and  also  in  the  case  of  Marcus  Bateman, 
respondent,  v.  Anson  Backus,,  William  S.  DeGraff,  and  Irving 
C.  DeGraff,  co-partners,  as  DeGraff  &  Son,  appellants. 

All  the  justices  concurring. 


Keith  v.  Haggart. 

1.  Mortgaged  chattels— levy  upon— wfthout  payment  or  deposit 

OF  debt— OFFICER  A  TRESPASSER— LEVY  ILLEGAL  AND  VOID. 

A  sheriff  who,  under  an  execution  against  the  mortgagor,  levies 
ypon  mortgaged  chattels  without  first  having  paid  or  tendered  the 
amount  of  the  mortgage  debt  and  interest,  or  deposited  the  same  with 
the  county  treasurer,  as  required  by  Sec.  1763,  Civil  CJode,  is  a  tres- 
passer, and  such  levy  is  void  as  against  the  mortgagee. 

2.  Same— MEASURE  of  damages  for  such  illegal  levy. 

In  an  action  by  the  mortgagee  against  the  sheriff  for  such  unlaw- 
ful levy  and  conversion,  the  measure  of  damages  is  the  value  of  the 
property  at  the  time  of  the  levy,  and  a  fair  compensation  to  the  mort- 
gagee for  the  time  and  money  properly  expended  in  pursuit  of  the  prop- 
erty. 

Filed  May  26,  1887. 

Appeal  from  the  district  court  of  Cass  county. 

B.  M.  Pollock  and  D.  H.  Twoomey,  for  defendant  and  ap- 
pellant. 

Wilson,  Ball  S  Wallin,  for  respondent. 

It  certainly  does  not  savor  of  injustice  to  require  an  officer 
to  pay,  after  he  has  by  an  unlawful  levy  brought  on  an  expen- 
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sive  lawsuit,  only  the  amount  which  the  statute  declares  he 
shall  pay  before  the  levy  is  made,  viz^:  the  amount  of  the  mort- 
gage debt.  The  rule  laid  down  by  the  trial  court  is  fortified 
by  numerous  precedents,  some  of  which  are  found  in  the  de- 
cisions of  the  supreme  court  of  California.  Wood  v.  Pranks, 
56  Cal.  217;  Berson  v.  Nunan,  63  Cal.  550;  Worthington  v. 
Hanna,  23  Mich.  530;  122  Mass.  303. 

Tripp,  C.  J.  This  is  an  action  brought  by  the  plaintiff, 
John  G.  Keith,  against  the  defendant,  John  E.  Haggart,  by 
which  he  seeks  to  recover  for  an  alleged  wrongful  levey  by  the 
defendant  as  sheriff  of  Cass  county,  upon  certain  properly  upon 
which  the  j)laintiff  held  a  chattel  mortgage. 

The  complaint  alleges  in  substance  that  theretofore  one 
Donald  E.  Keith  became  and  was  indebted  to  the  plaintiff  in  the 
sum  of  *749. 50,  evidenced  by  a  certain  promissory  note  made 
and  executed  by  said  Donnald  E.  Keith,  to  the  plaintiff, 
bearing  interest  at  ten  per  cent  per  annum,  dated  Janu- 
ary 1,  1874,  and  payable  January  1,  1880.  That  the  interest 
was  paid  on  said  note  to  January  1,  1883,  but  that  there  re- 
mained due  and  unpaid  on  said  note,  the  whole  of  the  principal 
simi  thereof,  together  with  ten  per  cent  interest  from  January  1, 
1883. 

That  on  December  18,  1883,  said  note  being  then  long  past 
due,  said  Donald  E.  Keith,  to  secure  its  payment,  executed 
and  delivered  to  the  plaintiif  the  chattel  mortgage  upun  certain 
of  his  personal  property  in  said  Cass  county,  which  chattel 
mortgage  was  duly  filed  December  21,  1883,  and  still  remained 
of  record  unreleased  and  unsatisfied. 

That  on  the  21st  day  of  August,  1884,  the  defendant  by 
virtue  of  a  certain  writ  of  execution  against  the  property  of 
said  Donald  E.  Keith  without  the  knowledge  or  consent  of  the 
plaintiff,  and  without  payment,  tender  or  deposit  of  the  amount 
due  on  said  note  and  mortgage,  did  "wrongfully  and  unlawfully 
levy  upon,  seize,  take,  carry  away  and  dispose  of  the  said  mort- 
gaged chattels,  and  apply  the  proceeds  arising  from  said  dis- 
position thereof,  to  the  satisfaction  of  said  process. " 

That  the  value  of  the  property  so  taken  and  disposed  of, 
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was  of  the  value  of  fir>00,  and  coDclades  with  a  dei 
ment  for  the  amount  of  (749.50  with  interest. 

The  defendant  answered,  setting  forth  Id  subs 
had  no  knowledge,  etc.,  sufficient  to  form  a  belief : 
ing  and  execution  of  the  note  and  mortgage;  and 
as  sheriff  of  Cass  county,  certain  writs  of  executio 
property  of  said  Donald  E.  Keith,  were  placed  in  I 
service,  and  that,  by  virtue  thereof,  he  levied  upon 
erty  of  said  Donald  E.  Keith,  naming  it,  some  of  v 
same  as  that  described  in  the  complaint,  and  furl 
that  there  were  two  chattel  mortgages  given  by  ss 
Keith,  upon  different  property  to  secure  the  note 
the  complaint,  and  that  defendant  had  levied  upt 
only  of  the  property  described  in  one  of  the  said 
and  that  the  property  described  in  the  other  ni 
the  property  not  levied  upon  described  in  this  mo 
much  more  than  sufficient  to  pay  the  mortgage  del 

That  said  note  and  mortgages  were  given  to  ] 
and  defraud  the  creditors  of  said  Donald  E.  Kelt 
void  as  to  the  execution  creditors. 

That  the  note  was  barred  by  the  st-atute  of  lim 
concluded  with  a  genera!  denial  of  all  allegations 
plaint  not  expressly  admitted  nor  denied. 

The  chattel  mortgage  which  covered  the  propi 
troversy,  included  a  span  of  horses,  a  gang  plow, ; 
two  binders,  a  grindstone,  two  double  wagons,  a 
sleds,  a  piano,  two  stovo.i,  twelve  chairs,  two  beds 
and  one  hay  rake;  of  which  the  officer  levied  upc 
plow,  the  two  binders,  the  two  wagons,  the  bob  s 
hay  rake  only;  and  tlie  defendant  offered  to  pn 
horses,  the  piano,  the  beds  and  bedding  and  otl 
enumerated  in  this  murlgago  not  levied  upon,  tc 
the  projjerty  enumerated  and  described  in  the  othi 
were  more  than  sufficient  to  pay  the  mortgage  d 
c'^ts  and  exiK-uses  of  foreclosure;  but  the  testimoi 
w*?re  refused  and  rejected  by  the  court  as  irrele\ 
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At  the  close  of  the  testimony  the  court  directed  a  verdict 
for  the  plaintiff  in  the  sum  of  1937.36,  being  the  amount  of  the 
note  and  interest  at  the  time  of  the  levy  and  seven  per  cent  in- 
terest thereon,  from  the  day  of  levy  to  entry  of  verdict. 

No  proof  was  made  or  offered  as  to  the  value  of  the  prop- 
erty levied  upon,  or  of  other  damages  sustained  by  plaintiff, 
but  the  court,  by  its  direction  of  the  verdict,  held  the  measure 
of  damages  to  be  the  amount  of  the  mortgage  debt  at  the  time 
of  the  wrongful  levy,  with  legal  interest  from  that  date;  this 
.  ruling  of  the  court  is  assigned  as  error  by  the  defendant,and  will 
be  first  considered  by  this  court. 

The  question  involved  is  one  of  interest  to  the  profession 
as  well  as  one  of  importance  to  suitors  and  business  men  in  gen- 
eral. Here,  admittedly  by  the  complaint,  the  value  of  the  prop- 
erty converted  did  not  exceed  $500;  it  was  alleged  to  be  of  that 
value  in  the  complaint,  yet  the  court  directed  a  verdict  for 
$937.36,  the  full  value  of  the  mortgage  debt  at  the  date  of  the 
levy,  with  legal  interest  thereon  to  date  of  trial,  leaving  the  re- 
mainder of  the  mortgaged  property  which  was  claimed  by  de- 
fendant to  be  more  than  sufficient  to  pay  the  entire  mortgage 
debt  and  costs  of  foreclosure  free  from  the  entire  lien  of  the 
mortgage. 

At  common  law,  chattel  mortgaged  property  could  not  be 
levied  upon  for  the  reason  that  the  title  was  in  the  mortgagee, 
and  a  mere  equitable  interest  or  right  of  redemption  which  was 
all  that  remained  in  the  mortgagor,  could  not  be  taken  and  sold 
on  execution.  Scott  v.  Scholey,  8  East  467;  Badlam  v.  Tucker, 
1  Pick.  389;  Holbrook  v.  Baker,  5  Me.  309;  Marsh  v.  Lawrence, 
4  Cow.  461. 

But  the  statutes  of  all  or  nearly  all  the  states  have  changed 
this  rule,  and  such  property  is  now  generally  permitted  to  be 
reached'  by  the  execution  creditor  in  some  manner.  In  most  of 
the  states,  equitable  as  well  as  legal  interests  of  the  debtor  in 
all  property,  real  or  personal,  are  made  lialiJe  to  levy  and  sale 
at  the  instance  of  the  creditor;  our  own  statute  is  very  com- 
prehensive, and  has  gone  as  far  in  this  direction  as  that  of  any 
state  or  territory.     Under  it,  **any  interest,"  in    **goods,   chat- 
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tels,  moneys  or  other  property  both  real  anc 
"any  interest  in  real  or  personal  property  and 
erly  nut  capable  of  manual  delivery,  shall  be  1 
on  execution."     Sec.  314,  Code  Civ.  Pro. 

This  statut4?  would  have  given  the  officer  I 
sold  the  mortgagor's  equity  of  redemption  or 
ripht  where,  by  the  terms  of  the  mortgage  the 
sion  was  to  remain  in  the  mortgagor  for  a  de€ 
legislature  did  not  stop  here;  however,  but  as  i 
the  adoption  of  the  Civil  Code,  it  placed  the  m 
sonal  projierty  upon  the  same  level  with  the  m 
property,  and  gave  to  both  the  same  status  in  '. 
estate  mortgage  had  so  long  held  in  equity.  S 
may  be  the  rule  elsewhere,  in  this  territory  th 
real  aod  j>ersonal  property  remains  in  the  mon 
closure,  and  the  right  of  the  mortgagee  prior  t 
mere  lien  upon  the  mortgaged  property-  Sec 
ft  wg. 

If  these  were  the  only  provisions  of  the  st 
exiM  no  doubt,  but  that  the  sheriff  might  levj 
any  chattel  mortgage  property  subject  to  the  1 
gage,  when  the  right  of  itosses^ion  was  in  the 
there  is  another  provisioo  of  our  statute  wbic 
lows:  ■Personal  proj>erty  mortgaged  may  be 
taohuiont  or  execution  issaed  a:  the  suit  of  th 
mong^gx^r.  Bt-fore  the  proj-«^ty  is  so  taken. 
j«>y  or  it^udiT  to  the  moriagee  the  aaiosni  of  tl 
and  :ii;<'rosi-  or  must  de]v<>:i  ibi»amouui  iherec 
t r*\i>;n>'r,  i^yab.e  to  i!.e  ordor  of  the  mLirrgaj 
it:--).  C;v.  Cv-ie. 

I;  is  r.r.iUT  this  seo;;oE  a:?  ccrisTrjed  by  thi 
of  0.1^.-  liiat  the  iowtT  iv-n  d;r^-7«.^i  The  verdi 
of  ".l.t-  iiJv^ngTigf  lit  ::•:  sr.A  in;eresi,  TLe  siamw 
is  ihc  sanie  as  •.haiof  Ca'-if  Ttia.  ani  was  lake: 
b".;:  prior  '.o  ".'^e  ^tv'sU'ri  1.^tv::l^''^t  ivf^rpe> 
ciuii  ar.ui  n''.':^l  ■-;V'i.  :::  The  (-.■ur:  t-el-'^w,  n^d  i; 
"Wix^d  V.  F.-at-ks,  l-C  Cah  t'lT.  a  uvnariiLt-LT  dtV 
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the  July  term,  1880,  by  Judges  Myrick,  Shahpstein  and 
Thornton;  the  opinion  is  by  Mr.  Justice  Myrick.  So  far  as 
the  fact@  appear  in  the  report  of  the  case,  Wood  was  the  holder 
of  the  chattel  mortgage  upon  certain  growing  crops,  made  and 
executed  by  one  Herron,  to  secure  a  note  for  $1,487.25,  and  in- 
terest, which  mortgage  was  duly  recorded.  Pranks  was  sheriff, 
and  as  such  officer,  there  was  placed  in  his  hands  for  service  a 
writ  of  attachment  against  the  property  of  said  Heron;  and  as 
such  sheriff,  without  paying,  tendering,  or  depositing  the 
amount  of  the  mortgage  debt,  he  seized  the  mortgaged  property 
under  his  writ.  Wood  demanded  payment;  and  payment  was 
refused;  he  thereupon  brought  an  action  to  recover  the  amount 
due  upon  the  note  and  mortgage;  the  defendant  demurred  to 
the  complaint  upon  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  the  demurrer  was  sus- 
tained, and  plaintiff  declining  to  amend,  appealed,  and  the  judg- 
ment of  the  lower  court  was  reversed.  The  opinion  of  the  court 
is  very  brief;  after  stating  the  facts  as  above  given,  and  citing 
the  provisions  of  their  statute,  which  are  the  same  as  ours  as 
to  levying  upon  chattel  mortgage  property,  and  the  sections 
upon  obligations  and  the  breach  thereof,  the  court  determined 
the  case  in  the  following  words,  which  we  give  entire:  **Thus 
it  will  be  seen,  that  wherever  there  is  an  obligation  arising 
from  operation  of  law,  and  a  branch  of  that  obligation,  the 
party  injured  may,  by  action,  recover  the  amount  which  will 
compensate  him  for  all  the  detriment  proximately  caused  by  the 
breach.  It  will  also  be  seen  that  the  law  casts  upon  an  officer 
the  duty  or  obligation  of  paying  to  a  mortgagee  the  amount  of 
the  debt  due  to  the  mortgage  before  he,  the  officer,  may  take 
the  property.  If  an  officer  seizes  per3onal  property  mortgaged, 
without  paying,  tendering,  or  depositing  the  amount  due,  the 
detriment  approximately  caused  by  such  seizure,  is  not  the 
value  of  the  property  seized,  but  the  amount  of  the  mortgage 
debt.  The  officer  is  not  bound  to  make  the  seizure  unless  the 
attaching  creditor  furnish  him  with  the  requisite  funds  to  make 
the  payment;  a  failure  to  furnish  the  funds  would  be  a  good 
defense  by  the  officer  in  a  suit  against  him  by  the  attaching 
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creditor.  If,  however,  the  officer,  waiving  his  ri 
tecled,  seizes  the  property  without  paymeDt,  teni 
he  assames  to  make  good  to  the  mortgagee 
caused  by  the  seizure:  and  the  mortgagee  is  p 
action  ot  trover  or  replevin.  Indeed,  it  might  b< 
not  be  in  a  position  to  maintain  either  of  those  a 
ment  reversed,  and  cause  remanded,  with  direct 
rule  the  demurrer,  and  that  defendant  have  leavi 

The  court,  it  will  be  perceived,  seems  to  res 
upon  the  ground  that  the  failure  to  pay  the  mori 
the  ofBcer  before  levy,  was  the  breach  of  a  leg 
and  that  the  detriment  proximately  caused  by  su 
the  debt  and  interest  With  all  due  respect  for  t 
we  think  the  reasoning  upon  which  the  decision  : 
based,  is  fallacious  and  the  conclusion  arrived  a 

And  in  our  judgment,  the  learned  court  err 
that  the  statute  imposed  upon  the  officer  a  legal 
pay  the  mortgage  debt  before  be  can  make  his  le 
ute  on  obligations  is  the  same  as  that  quoted  by 
court,  and  reads  as  follows:  *'An  obhgation  is  i 
which  a  person  is  bound  to  do  or  not  to  do  a  cert 
obligation  arises  either  from  (I)  the  contract  o 
or  (-)  the  operation  of  law.  An  obligation  arisii 
ligation  of  law,  may  be  enforced  in  the  manne 
law.  or  by  civil  action  or  proceeding."  Sec. 
Code. 

And  the  damages  for  the  breach  of  an  obligal 
to  be.  "For  the  breach  of  an  obligation  not  arisi 
tract,  the  measure  of  damages,  except  where 
pressly  provid(?d  by  this  code,  is  the  amount  wh 
pensate  for  all  the  detriment  proximately  ca 
whether  it  could  have  been  amitipated  or  not. 
Civ.  Code. 

These  statutory  provisions  contain  nothin; 
are  but  th«^  enactment  of  the  common  law.  J 
whether  arising  from  contract  or  by  o^>eration  o: 
bindiag  upon  the  obliger  and  one  that  may  be  en 
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obligee;  it  does  not  rest  in  the  option  of  the  actor  to  perform 
or  to  refrain  from  performing  at  his  own  will;  it  does  not  de- 
pend for  its  existence  upon  the  happening  of  a  future  event,  or 
the  event  of  any  contingency.  It  is  an  executed,  a  completed 
thing  having  an  existence  in  the  present,  binding  in  the  pres- 
ent upon  the  obligor  and  capable  of  being  enforced  by  the 
obligee.  Measured  by  such  a  standard,  what  element  of  an  ob- 
ligation existed  up  to  the  time  of  the  levy,  upon  the  officer  in 
fthe  case  at  bar,  to  pay,  tender  or  deposit  the  amount  of  the 
mortgage  debt?  Could  the  plaintiff,  the  mortgagee,  at  any 
time  prior  to  the  levy,  have  compelled  the  officer  to  pay  or  de- 
posit the  amount  of  his  debt?  Was  there  ever  a  moment  of 
time  up  to  the  very  act  of  levy,  when  the  mortgagee  could  in- 
voke the  power  of  the  court  to  recover  the  amount  of  his  mort- 
gage debt  from  his  officer?  Clearly  not.  Yet  this  is  the  test 
of  an  obligation;  Un  obligation  which  the  courts  have  no  power 
to  enforce  is  not  a  legal  obligation,  but  a  mere  duty  or  a  condi- 
tion attached  to  or  connected  with  the  principal  act  in  contro- 
versy. It  is  not  the  **legal  duty  by  which  the  person  is  bound 
to  do  or  not  to  do  a  certain  thing." 

And  if  no  legal  obligation  rested  upon  the  defendant  to 
pay  the  mortgage  debt,  prior  to  the  levy,  it  will  hardly  be  con- 
tended that  one  existed  after  the  levy.  Through  what  sleight 
of  hand  in  law  can  an  obligation  be  created  and  broken  by  the 
same  identical  and  instantaneous  act?  The  statute  upon  which 
the  mortgagee  relies  for  his  obligation,  read:  **Before  the 
property  is  so  taken,  the  officer  must  pay,"  etc.  It  does  not  re- 
quire him  to  pay  after  the  property  is  taken. 

The  trespass  or  conversion  is  complete  when  the  wrongful 
levy  has  been  made  and  no  subsequent  act  of  the  officer  in  pay- 
ing, tendering  or  depositing  the  amount  of  the  mortgage  debt, 
can  undo  the  wrong  or  fully  compensate  for  the  detriment 
caused  by  the  wrongful  act,  however  it  might  go  in  mitigation 
of  damages.  The  cause  of  action  is  Qomplete  to  the  mortgagee 
when  the  wrongful  act  is  done;  and  as  the  officer  cannot  plead  ^ 

in  defense  any  subsequent  payment  or  deposit,  so  is  he  under  | 

no  legal  obligation  to  make  such  tender  or  deposit.  f| 
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But  it  is  not  contended  that  the  mortgagee  has  a  right  to 
recover,  because  of  a  legal  obligation  resting  upon  the  officer  to 
pay  the  amount  of  the  mortgage  debt  after  the  levy,  but  the 
right  to  recover  is  based  upon  the  breach  of  the  obligation  to 
pay  before  the  levy.  It  is  conceded  that  the  breach  of  the  ob- 
ligation is  not  complete  until  the  act  of  levy*  and  that  the  legal 
obligation  was  to  pay  before  and  not  after  the  levy. 

The  California  court  says:  "The  law  casts  upon  an  officer 
the  duty  or  obligation  of  paying  to  a  mortgagee  the  amount  of  • 
the  debt  due  the  mortgagee  before  he,  the  officer  may  take  the 
property."  Just  here,  in  our  judgment,  is  the  error  of  reason- 
ing, into  which  that  court  has  fallen.  Duty  and  obligation  are 
confounded  with  legal  duty  and  legal  obligation. 

We  do  not  desire  to  trench  upon  the  rules  and  doctrines  of 
moral  science,  nor  to  challenge  a  discussion  with  theologians, 
in  defining  duty  or  obligation  in  a  general  or  moral  sense;  it  is 
only  with  legal  duty  and  legal  obligation  that  we  have  here  to 
do,  or  as  the  statute  puts  it:  ''The  legal  duty  by  which  the  per- 
son is  bound  to  do  or  not  to  do  a  certain  thing."  Whatever  may 
be  the  duty  or  obligation  upon  the  officer  to  pay  or  deposit  the 
amount  of  the  mortgage  debt  before  he  may  levy,  it  is  clear 
there  is  no  **legal  duty"  resting  upon  him  to  do  it,  a  duty  which 
he  is  bound  to  do  and  which  the  mortgagee  can  enforce  or 
oblige  him  to  do.  The  learned  court  mistook  in  what  the  legal 
obligation  resting  upon  the  officer  consisted.  It  was  not  in  the 
''omission  to  pay  or  deposit  the  debt  due"  the  mortgagee  before 
levy,  but  in  refraining  from  levy  until  he  had  made  such  pay- 
ment or  deposit.  The  legal  duty  was  a  negative  one;  he  was 
under  a  legal  obligation  to  refrain  from  levying  upon  the  mort- 
gaged property,  until  he  had  performed  the  condition  prece- 
dent prescribed  by  the  terms  of  the  statute.  The  statute  is  in 
its  nature  prohibitory;  it  imposes  terms  which  must  first  be 
complied  with,  before  such  levy  can  be  made;  and  the  effect  of 
a  non-compliance  with  the^conditions  of  the  statute,  is  to  make 
the  act  done  without  such  compliance,  illegal  and  void. 

No  wrongful  act  was  done  by  the  officer  and  no  legal  lia- 
bility  existed   against   him   until  he   made  the  levy;  and  this 
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wrongful  act  subjected  not  only  himself  but  every  person  whom 
he  called  to  his  assistance  to  the  legal  liability  of  paying  all 
damages  approximately  caused  by  such  illegal  seizure.  A  1  were 
alike  trespassers,  and  all  or  any  of  them  were  alike  liable  for  the 
direct  consequesces  of  their  wrongful  acts.  And  will  it  be  con- 
tended that  those  who  assisted  in  the  unlawful  levy  can  be 
mulcted  in  damages  for  the  entire  mortgage  debt?  And  if  not, 
why  not?  Did  they  not  aid  and  participate  in,  and  were  they 
not  principals  in  the  wrongful  act  that  created  the  sheriff's 
legal  liability?  Does  the  same  illegal  act  subject  co-prin- 
cipals in  a  trespass  to  different  degrees  of  punishment,  or  mulct 
them  by  different  rules  of  damage?  Is  the  sheriff  in  execution 
of  the  process  of  the  court  in  making  his  levy  to  be  exposed  to 
a  greater  liability,  or  be  visit^id  with  a  greater  penalty,  or  be 
subjected  to  a  more  oppressive  rule  of  damages  than  the  ordin- 
ary trespasser  who  takes  property  without  color  of  right? 

It  may  at  first  thought  seem  a  nicety  of  reasoning  to  say 
that  the  legal  obligation  resting  upon  the  officer  did  not  consist 
in  the  omission  to  pay  or  deposit  the  amount  of  th^  mortgage 
debt,  but  did  consist  in  his  refraining  from  levying  upon  the 
mortgaged  property  until  such  payment  or  deposit;  but  it  is 
the  consequences  resultant  that  makes  the  distinction  apparent 
and  necessary.  The  California  court  starts  off  upon  the  pre- 
mize that  the  prepayment  is  a  legal  obligation  and  as  a  con- 
sequence the  amount  which  should  have  been  prepaid  is  the 
proximate  loss  to  the  mortgagee;  whereas  if  it  had  correctly 
held,  as  we  deem  the  true  rule  to  be,  that  the  legal  obliga- 
tion was  not  to  levy  until  he  had  made  such  payment  or  deposit 
the  damage  would  have  been  the  loss  sustained  by  not  refrain  • 
ing;  or,  in  other  words,  the  damage  sustained  from  the  wrong- 
ful act  of  levy.  The  breach  of  the  legal  obligation  im- 
posed upon  the  officer,  not  to  levy  without  payment  or  de- 
posit, is  made  by  the  levy;  and  in  this  case  as  in  all  cases,  the 
damage  caused  by  the  breach  of  the  obligation  is  the  measure 
of  the  recovery;  or  as  the  statute  already  quoted  accurately 
puts  it,  *'Por  the  breach  of  the  obligation  not  arising  on  con 
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tract  the  measure  of  damages  is  the  amount  which  will  oompen> 
sate  for  all  the  detriment  proximately  caused  thereby." 

The  legal  obligation  imposed  upon  the  officer  to  refrain 
from  levying  upon  the  mortgaged  property  was  one  that  could 
be  enforced  in  the  law;  it  was  one  of  which  the  courts  could 
and  would  take  judicial  cognizance.  The  court  of  equity  could 
be  appealed  to,  and  a  restraining  order  would  issue  whenever 
irreparable  damages  would  be  caused  by  such  illegal  levy;  and 
courts  of  law  could  be  appealed  to  after  such  levy  to  recover 
damages  for  the  unlawful  act  constituting  a  breach  of  such 
legal  obligation.  *  Not  so,  however,  with  the  legal  obligation 
sought  to  be  set  up  in  this  case.  Neither  a  court  of  law  nor  of 
equity  could  be  invoked  to  restrain  action  or  to  recover  dam- 
ages for  the  breach  of  such  an  obligation;  for,  as  we  have  al- 
ready said,  there  never  was  a  time  when  an  officer  was  legally 
bound  to  pay  or  deposit  the  mortgage  debt.  The  prepayment 
or  deposit  was  an  option  to  the  officer,*  and  ho  was  required  to 
do  one  or  the  other  before  he  could  make  a  lawful  levy;  it  was 
the  condition  precedent  that  made  his  act  of  levy  legal  or  ille- 
gal; and  the  mortgagee  had  no  more  claim  upon  the  officer  in 
the  present  action  to  recover  the  amount  required  to  be  paid 
than  the  adjoining  land  owner  would  have  to  recover  of  his 
neighbor  the  costs  of  a  wall  or  other  support  made  necessary 
by  such  neighbor's  adjoining  excavation.  His  right  of  recovery 
would  be  measured  by  the  detriment  or  the  injury  done  to  his 
own  land  by  the  wrongful  act  of  his  neighbor,  and  not  by  the 
cost  of  such  protection  as  would  have  made  the  excavation  law- 
ful; or  as  will  might  the  land  owner  adjoining  a  railroad  seek 
to  recover  the  value  of  a  fence  which  such  company  was  re- 
quired by  law  to  erect,  prior  to  the  operation  of  its  road,  in  an 
action  for  cattle  killed  by  reason  of  such  failure  to  fence. 

The  law  imposes  upon  the  officer  a  condition  which  he  must 
perform  before  he  can  legally  act;  its  performance  or  non-per- 
formance gives  to  his  act  of  levy  a  legal  or  illegal  character. 
The  statute  does  not  seek  in  terms  to  change  the  measure  or 
rule  of  damages;  and  the  court  will  not  seek  to  give  to  such 
statutes  a  construction  contrary  to  the  whole  line  of  judicial  de- 
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cisions,  unless  the  language  of  the  act  itself  renders  such  con- 
struction imperatively  necessary. 

It  requires  no  argument  to  show  that  the  construction  of 
the  statute  given  by  the  court  below  would  work  great  hardship 
and  injustice  to  honest  creditors,  and  would  be  a  premium  upon 
fraudulent  transfers  and  conveyances.  The  officer  in  making 
his  levy  would  be  as  much  bound  to  pay  fraudulent  as  honest 
mortgages;  and  when  the  mortgaged  debt  exceeded  or  equalled 
the  mortgaged  property,  the  hazard  incurred  would  be  so  great 
as  to  deter  creditors  from  making  levies  upon  mortgaged  prop- 
erty and  undertaking  to  prove  the  fraudulent  character  of  the 
transfer  in  court.  Creditors  would  be  practically  remediless;  for, 
if  they  would  have  a  remedy  in  equity  it  would  only  be  after 
the  delay  of  the  recovery  of  judgment  and  return  of  execution, 
during  which  time  the  property  would  probably  be  disposed  of 
and  become  inaccessible  to  process. 

Again,  the  measure  of  damages  is  unreasonable  and  uncon- 
scionable. Damages  are  allowed  as  a  compensation  for  the  det- 
riment caused  by  the  unlawful  act  or  omission  of  another.  Our 
statute  states  the  common  law  rule  very  clearly  and  very  con- 
cisely: '*Every  person  who  suffers  detriment  from  the  unlaw- 
ful act  or  omission  of  another,  may  recover  from  the  person  in 
fault  a  compensation  therefor  in  money,  which  is  called  dam- 
ages."   Section  1940,  Civil  Code. 

The  mortgage  debtor  in  a  case  like  the  one  at  bar  is  not  in- 
jured or  damaged  in  the  amount  of  his  entire  debt.  If  there  was, 
as  is  claimed  in  this  case,  more  than  property  enough  to  pay 
the  plaintiff's  debt  and  cause  of  foreclosure  remaining  after 
the  levy,  he  has  not  been  injured  in  fact  at  all.  It  is  true 
that  the  mortgagee  has  the  right  to  say  what  portion  of  the 
mortgaged  premises  he  will,  or  what  portion  he  will  not,  apply 
to  the  discharge  of  the  mortgage  debt,  (in  absence  of  any  other 
lien  thereon);  yet  he  is  not  injured  in  any  event  to  an  amount 
greater  than  the  actual  value  of  the  property  taken  and  sold. 
Can  it  be  said  that  the  legislature  intended  that  in  case  of  a  two 
thousand  dollar  mortgage  upon  personal  property  of  the  value 
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of  two  thousand  five  hundred  dollars,  when  all  the  mortgaged 
property  has  become  lost  or  destroyed  except  one  cow  to  the 
value  of  twenty-fi^ve  dollars,  and  the  officer  levies  upon  it  desir- 
ing in  good  faith  to  test  the  validity  of  the  mortgage,  that,  in 
case  the  validity  of  the  mortgage  is  sustained,  he  must  pay  in 
damages  the  sum  of  two  thouand  dollars  and  interest? 

This  is  the  logical  result  of  the  decision  in  the  court  below. 
The  officer  levied  upon  a  small  part  of  the  property;  there  was 
more  than  enough  left,  it  was  claimed,  to  pay  the  whole  debt 
and  costs.  The  amount  of  the  property  taken  was  not  claimed 
by  the  plaintiff  to  exceed  five  hundred  dollars,  yet  the  court 
mulcted  him  in  the  sum  of  1937.36  and  costs. 

Can  this  court  give  such  a  construction  to  this  statute  as 
will  allow  such  an  unconscionable  and  grossly  oppressive  rule 
of  damages?  In  our  judgment,  not  only  does  the  proper  con- 
struction of  the  sections  under  consideration  not  warrant  it, 
but  we  would  act  in  doing  so  in  express  violation  of  our  statute 
which  provides;  ^'Damages  must,  in  all  cases,  be  reasonable, 
and  where  an  obligation  of  any  kind  appear  to  create  a  right  to 
unconscionable  and  grossly  oppressive  damages,  contrary  to  sub- 
stantial justice,  no  more  than  reasonable  damages  can  be  re- 
covered."   Sec.  1985,  Civil  Code. 

The  case  at  bar  may  be  distinguished  from  the  case  of 
Wood  V.  Franks,  siipra^  and  might  perhaps  bo  determined  with- 
out disapproval  of  the  doctrine  announced  in  that  case;  but 
the  case  being  one  that  involves  a  question  which  has  been  so 
much  discussed  in  the  district  courts  that  we  deem  it  best  to 
examine  and  pass  upon  the  questions  claimed  by  the  lower 
court  to  have  been  decided  in  that  case.  It  may  not,  however, 
be  uninteresting  to  note  the  distinction  betiA^een  the  case  of 
Wood  V.  Franks  and  the  case  at  bar.  And  first  it  will  be  no- 
ticed that  in  that  case  the  entire  amount  of  mortgaged  property 
appears  to  have  been  taken;  and  it  does  not  appear  but  that  the 
property  equalled  or  exceeded  the  amount  of  the  mortgage 
debt;  while  in  the  case  at  bar  the  property  levied  on  was  but  a 
small  portion  of  the  mortgaged  property,  and  was  not,  perhaps, 
of  one  half  the  mortgage  debt  in  value.     But  in  the  view  we 
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have  taken  of  this  case,  we  will  not  stop  to  consider  what  ef- 
fect the  difference  in  these  facts  between  the  two  cases  would 
have  upon  the  case  in  consideration.  It  may  be  remarked, 
however,  in  passing,  that  if  the  property  levied  on  did  exceed 
the  mortgaged  debt,  there  are  decisions  that  hold  that  the  of- 
ficer in  making  such  levy  is  not  a  stranger,  and  that  the  mort- 
gagee could  not  recover  a  greater  sum  than  the  debt  due  with 
interest  and  costs.  And  it  may  also  be  noted  that  there  is  a^ 
very  respectable  class  of  authorities  which  holds  that  the  officer 
levying  upon  mortgaged  property  is  bound  to  levy  upon  the 
entire  property;  that  the  mortgaged  property,  upon  principles 
of  public  policy,  must  be  regarded  as  an  entirety  to  prevent  its 
being  scattered,  and  to  preserve  the  identity  of  the  mortgage 
lien;  and  that  the  officer  who  levies  upon  a  part  of  the  mort- 
gaged property  and  sells  it,  is  a  trespasser,  while  in  other 
states  this  rule  has  been  adopted  by  force  of  the  statute  which 
permits  only  the  equity  of  redemption  to  be  sold.  Jones  Chat. 
Mort.  Sec.  562;  Manning  v.  Monaghan,  1  Bosw.  459. 

Another  and  essential  distinction  between  the  California 
case  and  the  one  at  bar  is  in  the  character  of  the  action 
brought.  Wood  v.  Pranks,  stcpra^  was  determined  upon  demur- 
rer to  the  complaint;  demand  was  made  by  the  mortgagee  for 
the  amount  of  the  mortgage  debt;  the  demand  was  refused  and 
allegation  of  such  demand  and  refusal  was  madd  in  the  com- 
plaint; and  from  some  remark  of  the  court  in  the  opinion,  we 
might  be  led  to  infer  that  it  was  an  action  in  the  nature  of  an 
assumpsit,  an  implied  promise  upon  the  part  of  the  officer  to 
pay  the  amount  of  the  mortgage  debt.  The  court  gives  us 
to  infer  that  the  action  was  not  trover  or  replevin,  for  in  the 
opinion  already  given,  it  says:  *'If,  however,  the  officer  *  * 
*  *  seize  the  property  without  pa>'ment  *****  he  as- 
sumes to  make  good  to  the  mortgagee  the  detriment  caused  by 
the  seizure;  and  the  mortgagee  is  not  left  to  his  action  of  trover 
or  replevin.'-  What  there  may  be  in  this  position  of  the  court, 
we  do  not  deem  it  necessary  nor  care  now  to  discuss;  and  we 
have  only  referred  to  this  case  and  discussed  it  so  far  as  it  may 
be  deemed  to  be  an  action  of  trover  or  one  to  recover  for  the 
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the  breach  of  a  legal  obligation  not  arising  on 
whatever  may  have  been  the  view  of  the  Calif 
that  case,  and  whether  the  action  was  one  in  t 
assumpsit,  or  sounding  Id  tort  as  for  a  breach  oi 
tioQ,  it  is  evident  that  the  rule  adopted  in  that  c 
tended  to  be,  or  at  least  has  not  been  followed,  t 
remedy  of  the  mortgagee;  for  we  find  in  Bers< 
iGal.  550,  that  the  mortgagee  brought  replevin 
ficer  for  levying  without  payment,  tender  or 
mortgage  debt,  and  maintained  his  action  upon 
an  unlawful  seizure.  The  case  was  heard  and  det 
supreme  court  consisting  of  the  other  three  judge: 
sat  in  Wood  v.  Pranks,  and  no  reference  is  made  t 
the  value  of  the  property  was  found  and  the 
measured  as  in  ordinary  action  of  replevin.  It  i 
necessary  to  examine  the  case  of  Wood  v.  Pra 
as  it  may  be  deemed  to  be  an  action  for  conversi 
a  legal  obligation;  for  the  case  at  bar  does  not  cl 
than  one  for  conversion.  The  language  of  the 
ready  quoted  charges  that  the  defendant  "did 
unlawfully  levy  upon,  seize,  take,  carry  away  i 
the  said  mortgage  chattels,  and  apply  the  p 
from  said  disposition  thereof,  to  the  satisfactioi 
cess."  And  the  plaintifTs  attorney  in  his  bi 
case  characterizes  his  action  as  follows:  "The  1 
made  in  pursuance  of  the  statute  was  unlaw! 
gage  had  a  choice  of  remedy,  either  to  replevin 
sue  for  their  conversion.  The  plaintiff  elects  to 
tion  for  damages."    Plaintiff's  Brief,  6  and  7. 

The  character  of  the  action  being  then  admil 
has  in  express  terms  measured  the  damages  to 
"The  detriment  caused  by  the  wrongful  convers 
property  is  presumed  to  be:  (1)  The  value  of 
the  times  of  the  conversion  with  interest  from  tl 
and  (2)  a  fair  compensation  for  the  time  and  m 
expended  in  the  pursuitof  the  property."  Civ.  ' 
Chap.  42,  Laws  1885. 
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"One  having  a  mere  lien  on  personal  property  cannot  re- 
aver greater  damages  for  its  conversion,  from  one  having  a 
ght  thereto  superior  to  his,  after  his  lien  is  discharged,  than 
le  amount  secured  by  the  lien,  and  the  compensation  allowed 
y  Section  1970,  for  loss  of  time  and  expenses."  Section  1972, 
ivil  Code, 

Counsel  for  the  plaintiff  strenuously  insist  in  their  brief 
lat  the  court  should  not  reverse  the  case  and  send  it  back  for 
new  trial  upon  this  ground  alone,  but  they  insist  that  under' 
le  pleadings  and  the  facts  of  this  case,  the  court  would  be  au- 
xorized  to  modify  the  judgment  entered  in  the  court  below; 
Qd  they  claim  that  as  the  complaint  alleges  the  value  of  the 
roperty  to  be  five  hundred  dollars,  and  that  as  the  allegation 
;  only  denied  by  the  answer  generally,  it  is  a  negative  pregnant 
Qly,  and  the  allegation  of  value  stands  admitted.  We  are  aware 
lat  such  a  denial  of  value  has  been  so  held  by  some  courts. 
Hiss  Code  Plead.  332;  Moulton  v.  Thompson,  26  Minn.  120. 

But  it  is  unnecessary  for  this  court  to  pass  upon  this  ques- 
on  now.  for  if  the  plaintiff  is  entitled  to  recover  at  all,  he  is 
ititled  to  recover  not  only  the  value  of  the  property  converted 
ith  interest,  but  also,  "a  fair  compensation  for  the  time  and 
loney  properly  expended  in  pursuit  of  the  property. "  Section 
)70,  Civil  Code. 

This  is  a  branch  of  the  case  upon  which  no  proof  was  of- 
ired,  and  which  in  no  legal  manner  has  l>een  withdrawn  from 
18  consideration  of  the  court.  The  case  must  therefore  be 
int  back  for  trial  upon  all  the  issues. 

There  were  a  large  number  of  other  errors  assigned  by  ap- 
ellants,  but  as  the  court  are  of  the  opinion  that  the  case  must 
3  reversed  and  sen  t  back  for  a  new  trial  upon  the  grounds  stated, 
e  have  notdeemedit  necessary  to  pass  upon  the  other  questions 
Hsed  in  the  briefs  of  counsel  and  urged  at  the  argument. 

The  judgment  of  the  district  court  is  reversed  and  a  new 
ial  ordered.     All  the  justices  concur. 

Francis,  J.  Without  adopting  all  of  the  reasoning  in  the 
)regoing  opinion  I  fully  concur  in  the  rule  laid  down  therein, 
i  to  the  measure  of  damages  and  in  the  result  reached. 
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North  Star  Boot  &  Shoe  Co.  v.  Braithwaite. 
1.    Verdict  of  jury— not  sustained  by  any  evidence— value  op 

GOODS. 

In  an  action  of  claim  and  delivery  where  the  highest  valuation 
placed  upon  the  property  by  the  evidence  was  $2,316.11,  and  the  ver- 
dict of  the  jury  fixed  the  value  at  $2,700.00,  held^  grounds  for  revers* 
ing  the  judgment. 

Filed  May  26,  1887. 

Appeal  from  the  district  court  of  Burleigh  county. 

H.  F.  Miller,  for  plaintiff  and  appellant. 

Hollenback  &  Wright,  for  respondent. 

Francis,  J.  This  was  an  action  in  the  nature  of  an  a<2tion 
in  claim  and  delivery  to  recover  the  possession  of  certain  per- 
sonal property  consisting  of  boots,  shoes,  etc.,  or  the  value 
thereof  in  case  a  delivery  could  not  be  had,  and  damages  for 
the  detention  thereof. 

On  the  trial  the  jury  rendered  the  following  verdict:  **We, 
the  jury,  find  in  favor  of  the  defendant  and  against  the  plain- 
tiff, and  that  the  defendant  is  entitled  to  the  return  of  the  prop- 
erty mentioned  and  described  in  the  complaint,  or  if  a  return 
thereof  cannot  be  had,  that  he  recover  from  the  plaintiff  the 
sum  of  $2,700,  which  sum  we  find  to  have  been  the  value  of 
said  property  on  the  day  the  plaintiff  took  the  same,  viz.,  Jan- 
uary 26,  1885,  together  with  $228.37  interest  thereon  from  Jan- 
uary 26,  1885,  to  this  date,  April  9,  1886,  at  seven  per  cent, 
making  in  all  the  sum  of  $2,928.37. 

The  motion  for  a  new  trial  was  made  and  denied  pro  forma 
by  the  court,  without  argument. 

April  9,  1886,  judgment  was  rendered  in  accordance  with 
the  verdict. 

The  highest  value  of  the  goods  in  question,  proved  in  the 
evidence,  was  $2,316.11.  The  variance  between  the  proof,  as 
to  the  value,  $2,316.11,  and  the  verdict  of  the  jury  fixing  the 
value  at  $2,700  was  not  called  to  the  attention  of  the  court  at 
the  time  the  jury  rendered  their  verdict  and  before  they  were 
discharged. 
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Such  matters  should  always  be  brought  to  the  knowledge 
of  the  court  before  the  jury  is  discharged,  in  order  that  the 
verdict  may  be  corrected  while  it  is  the  power  of  the  court  to 
have  such  correction  made.  Much  unnecessary  litigation  and 
cost  may  be  saved  thereby,  and  often,  hardship  or  injustice 
prevented. 

The  judgment  of  the  district  court  is  reversed  and  a  new 
trial  ordered,  unless  both  parties  consent  to  a  modification  of 
the  judgment,  by  reducing  to  the  sum  of  $2,316.11,  together 
with  interest  thereon  from  January  26,  1885,  to -April  9,  1886, 
at  seven  per  cent,  $195.00,  making  in  all  the  sum  of  $2,511.11. 

All  the  justices  concurring. 


United  States  v.  Wood. 

1.    Witness— CROSS-EXAMINATION     of— in     HOMicroE— restriction- 
held  ERROR. 

On  a  trial  for  homicide,  a  witness  for  the  prosecution,  being  the 
only  person  present  at  the  shooting,  on  cross-examination  for  the  pur- 
pose of  affecting  her  credibility,  was  asked  certain  questions  tending 
to  show  that  she  had  married  one  A.  at  the  age  of  thirteen  years  and 
had  never  been  divorced  from  him;  that  thereafter  she  had  lived  with 
one  B.  for  several  years  as  his  wife,  until  he,  becoming  jealous,  shot  and 
dangerously  wounded  her  and  then  shot  and  killed  himself;  that  subse- 
quently she  had  lived  with  deceased  as  his  wife  for  a  time,  and  then 
married  him;  such  cross-examination  being  excluded  by  the  trial  court, 
Heldy  error. 

Filed  May  26,  1887. 

Writ  of  error  to  the  district  court  of  Burlegh  county. 

The  facts  are  fully  stated  in  the  opinion. 

Hollenbeck  &  WirigJit,  for  plaintiff  in  error. 

JoJin  E.  Carland,  U.  S.  District  Attorney^  for  defendant  in 
error. 

Palmer,  J.  The  defendant,  Charles  A.  Wood,  was  in- 
dicted for  murder.  The  indictment  was  in  the  usual  form,  and 
charged  a  f  eloneous  killing.  From  the  evidence  it  appears  that 
on  the  night  of  October  16,  1885,  the  deceased,  George  Pleury, 
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in  his  own  house,  on  the  Port  Buford  military  reservation,  was 
shot  and  killed  by  defendant,  Wood.  The  defendant  interposed 
the  plea  of  not  guilty,  and  insisted  that  he  was  acting  in  self- 
defense,  believing  his  life  was  in  danger,  etc. 

What  may  be  considered  substantially  the  undisputed  facts 
disclosed  by  the  evidence,  and  briefly  stated,  are  as  follows: 

The  defendant,  at  the  time  of  the  homicide,  was  a  private 
of  the  cavalry  guard,  L  troop,  Seventh  United  States  cavalry, 
and  Stationed  at  Fort  Buford,  Dakota.  He  enlisted  at  Balti- 
more, Md.,  in  May,  1883,  and  had  been  stationed  at  Fort  Buford 
since  the  summer  of  1883.  He  had  never  before  been  arrested 
nor  apprehended  for  any  crime,  and  had  never  been  the  subject 
of  discipline  by  court-martial  or  otherwise,  under  or  by  virtue 
of  any  of  the  rules  and  regulations  of  the  military  service  of 
the  United  States.  The  deceased,  George  Fleury,  was  a  half- 
breed  Indian;  and  had  lived  upon  the  Fort  Buford  military 
reservation  all  the  time  that  defendant  had  been  there,  and  was 
acting  in  the  capacity  of  post  interpreter.  Mre.  Fleury  was  a 
German  half- breed,  22  years  old,  bom  at  Port  Union,  and  was 
married  to  deceased  in  the  summer  of  1885,  a  few  months  pre- 
vious  to  the  homicide.  That  deceased  and  defendant  had  been 
acquaintances,  and  had  lived  upon  quite  intiinate  terms,  all  of 
the  time  since  the  summer  of  188C;  and  the  relations  between  the 
defendant  and  Mrs.  Fleury  had  been  friendly  all  of  the  time 
since  their  acquaintance,  a  year  and  a  half  prior  to  the  homi- 
cide. 

On  the  evening  preceding  the  shooting,  the  deceased,  (Jeorge 
Fleury,  Mrs.  Fleury,  defendant  Wood,  and  one  Mrs.  Clyde, 
went  together  from  Fleury 's  house  to  a  dance  somewhere  in 
the  immediate  vicinity,  remaining  at  the  dance  until  2  or  3 
o'clock  the  next  morning.  Both  the  deceased  and  the  defend- 
ant had  been  drinking  freely  during  the  night.  After  the  dance, 
the  defendant,  the  deceased,  Mrs.  Fleury,  and  Mrs.  Clyde,  re- 
turned to  Fleury 's  house,  and  Mrs.  Clyde  passed  directly  on  to 
her  own  home.  There  is  some  conflict  in  the  evidence  whether 
Mr.  Fleury  or  Mrs.  Fleury  went  to  her  home  with  her,  but  the 
evidence  is  undisputed  that,  whichever  did  go,   they  had  re- 
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turned,  and  had  entered  Fleury's  house  before  the  homicide. 
George  Fleury  and  the  defendant  continued  drinking  after  the 
return  to  Fleury's  house.  The  entrance  to  the  house  was  into 
the  kitchen,  and  from  the  kitchen  through  a  door  to  a  bedroom, 
where  the  shooting  was  done.  There  were  no  other  rooms  in 
the  house,  except  two  shejds,  one  of  which  was  occupied  by  a 
squaw  called  **Pug,"  and  two  papooses.  There  were  no  other 
occupants  of  the  premises  on  the  night  in  question,  and  the 
squaw  Pug  was  not  a  witness  to  any  of  the  proceedings. 

The  shooting  was  done  in  the  bedroom.  The  furniture  of 
this  room  at  the  time  was  a  bed,  wash  stand,  table,  sewing- 
machine;  and  on  the  bed  or  table  was  a  revolver  owned  and 
kept  by  deceased,  and,  standing  in  one  corner  of  the  bedroom, 
was  a  Winchester  rifle,  also  owned  and  kept  by  deceased.  At 
or  immediately  preceding  the  shooting  the  deceased,  Mrs. 
Fleury,  and  the  defendant,  were  alone  together  in  the  bedroom. 
Just  before  any  shots  were  fired,  Mrs.  Fleury  ran  from  the 
room,  and,  after  the  shots  were  fired,  the  defendant  likewise 
made  his  escape.  Fleury  is  supposed  to  have  died  almost  in- 
stantly; certainly  he  was  dead  when  he  was  first  examined,  a 
few  moments  later.  * 

It  will  thus  be  observed  that  the  only  living  witness  to  what 
happened  on  that  occasion  between  the  defendant  and  the  de- 
ceased was  the  defendant  himself  and  Mrs.  Fleury. 

The  direct  evidence  relied  upon  by  counsel  for  defendant 
to  establish  his  theory  of  self-defense  is  that  of  the  defendant 
himself,  and  is  substantially  as  follows,  as  to  what  occurred  in 
the  bedroom:  ** After  I  arrived  at  the  house,  Mrs.  Clyde  and 
Mrs.  Fleury  went  down  to  Mrs.  Clyde's,  and  George  Fleury 
and  myself  went  into  the  house,  and  the  quarrel  took  place 
there.  Question.  State  what  you  mean  by  a  quarrel;  state  all 
that  happened.  Answer.  When  I  went  in  he  said  to  me  that  I  was 
a  nice  kind  of  a  fellow  to  let  that  man  dance  with  his  wife  in  the 
way  he  did;  and  I  asked  him  why;  and  he  said  I  was  bad  as  he 
was.  Charles  Foster  I  think  is  his  name.  I  told  him  I  did  not 
think  there  was  anything  wrong  between  his  wife  and  Foster. 
Q.     Was  Mrs.  Fleury  there  then?    A.     No,  sir.     He  said  there 


458  DAKOTA   REPOBTS.  [& 

was  a  man  told  me — Carland.  How  long  before  the  shool 
took  place?  A.  About  ten  miautet^.  He  said:  'When  I 
down  here  at  Bismarck  after  some  horses,  when  I  ci 
back  a  man  told  me  you  had  been  committing  adultery  i 
my  wife  every  night  while  I  was  away.'  I  asked  him  conk 
prove  it.  He  said  he  did  not  need  any  proof  He  said  one  wa 
bad  as  the  other;  and  about  that  time  Mrs.  Fleury  came  in. 
sat  down  on  the  bed  and  commenced  taking  off  her  shoes.  I 
said  to  her  husband;  'George.  Pleury — '  Mr.  Garland.  Is  1 
a  competent  conversation?  Court.  It  seems  that  only  n 
passed  between  defendant  and  Fleury  would  be  competent. 
Did  you  shoot  Fleury  that  night  after  the  ball?  A.  I  did. 
"What  did  you  shoot  him  for?  A.  Because  he  threatened  to 
me.  Q.  What  position  was  he  in,  and  what  did  he  say?  A 
said,  'You  son  of  a  bitch,  I'll  blow  your  head  off.'  He  was 
ting  on  the  bed,  and  jumped  to  the  corner,  and  grabbed 
Winchester  rifle.  Q.  After  he  grabbed  it  what  did  he  do? 
He  pointed  it  at  me.  Q,  Did  he  say  he  would  blow  your  h 
off.  Did  you  believe  it?  A.  Yes,  sir.  Q.  What  did  you 
A.  I  immediately  jumped  for  the  door,  and  struck  against 
sewing  machine,  and  when  I  jumped  back  against  it  my  eye 
on  the  revolver,  with  the  handle  out  of  the  basket.  Q.  W 
did  you  do?  A.  I  fired.  Q.  Right  away?  A..  Yes,sir. 
Why  did  you  fire?  A.  Because  he  was  aiming  the  gun  at 
Q.  And  you  believed  he  was  going  to  kill  you?  A.  I  thou 
my  life  was  in  danger.  Q.  Did  you  aim?  A.  No,  sir;  I 
not.  Q.  How  did  the  room  appear  as  soon  as  you  fired? 
The  smoke  came  in  my  face,  and  I  could  not  see.  Q.  Did  ; 
say  how  many  times  you  fired?  A.  No,  sir.  By  the  repor 
the  shots,  I  could  not  tell  whether  he  was  firing  or  whethe 
fired.  Q.  Did  you  try  to  get  out  of  the  house  before  you  fir 
A.  Yes,  sir;  I  did.  Q.  How  many  times  do  you  think  ; 
fired,  Mr.  Wood?  A.  I  have  no  idea  how  many  times  I  fii 
Q.  As  soon  as  you  finished  firing  what  did  you  do?  A.  I 
out  of  the  house.  Q.  Did  Mrs.  Pleury  go  out  of  the  room 
fore  you  fired?  A.  I  do  not  remember  how  she  got  out.  * 
Q.     Now,  whose  revolver  did  you  use,  in  fact?    A.     I  can 
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say  whose  it  was.  Q.  You  found  it  in  Fleury's  house?  A. 
Yes,  sir.  Q.  It  was  not  yours?  A.  rTo,  sir.  Q.  Had  you 
ever  seen  it  on  Pleury  before?  A.  I  had  seen  him  with  one 
like  it,  but  I  cannot  say  that  it  was  the  one.  Q.  What  became 
of  it  after  you  used  it?  A.  I  threw  it  down  as  I  ran  out  of  the 
kitchen.  Q.  Where  did  you  throw  it?  A.  I  do  not  remem- 
ber. Q.  Inside  or  out?  A.  I  guess  it  was  inside  the  kitchen." 
And  upon  cross-examination  Wood  testified  as  follows: 
**Question.  When  you  got  into  the  kitchen,  which  way  did 
you  go?  Answer.  Went  into  the  bedroom.  He  went  in  first, 
and  sat  down  by  the  table.  Q.  Where  did  you  go?  A.  I 
stood  along  side  of  him.  Q.  What  did  you  do  there,  if  any- 
thing? A.  I  moved  from  there  to  the  bed  on  the  left  hand 
side  of  him.  He  wanted  me  to  take  a  drink  of  whisky,  but  I 
did  not  do  it.  Q.  Mrs.  Fleury  was  not  in  the  room?  No,  sir. 
Q.  How  long  did  you  stay  in  that  position?  A.  Until  Mrs. 
Pleury  came  in.  Q.  How  long  afterwards  did  she  come  in? 
A.  About  twenty-five  or  thirty  minutes.  Q.  And  during  all 
that  time  you  and  Fleury  sat  there  talking  friendly  and  drink- 
ing? A.  We  were  not  talking  friendly.  Q.  What  were  you 
talking  about?  A.  About  the  dance.  Q.  Where  were  you 
sitting?  A.  I  moved.  Q.  Were  you  sitting  in  a  chair?  A. 
I  do  not  remember.  Q.  Where  was  he?  A.  He  then  sat  by 
the  table.  Q.  Was  he  sitting  in  a  chair?  A.  He  was.  Q. 
You  do  not  know  where  you  were  sitting?  A.  I  do  not  know 
whether  I  was  sitting  or  standing.  Q.  Was  Fleury  in  this  po- 
sition when  she  came  in?  A.  Yes,  sir.  Q.  Where  did  she  go? 
A.  She  came  in  and  sat  down  on  this  end  of  the  bed,  and  com- 
menced taking  off  her  shoes  and  stockings.  Q.  What  hap- 
pened then?  A.  He  started  to  quarreling  with  his  wife  as 
soon  as  she  came  in.  Q.  What  did  she  say?  A.  She  said 
we  were  a  nice  kind  of  a  people  to  go  to  a  dance,  and  tell  about 
this  business  that  happened;  and  he  said  she  was  nothing  but 
a  prostitute.  Q.  What  did  you  say  to  him?  A.  I  just 
asked  him  to  prove  it,  and  he  said  it  did  not  need  any  proof. 
He  said,  *You  son  of  a  bitch,  Til  blow  your  head  off.'  Q.  Was 
he  sitting  at  the  table?    A.  He  was.     Q.     What  was  he  doing? 


460  DAKOTA    REPORTS. 

A.  He  was  sitting  at  the  table  talking  to  me 
Where  were  you  sitting?  A.  I  dci  not  rem 
was  sitting  or  standing;  I  was  on  the  left  of 
Q.  Were  you  between  the  bed  an  J  the  table? 
Q.  Where  was  Mrs.  Fleury?  A.  She  was  i 
nerof  the  bed.  Q.  When  he  said  that,  wha 
He  jumped  from  the  table  into  this  corner.  ^ 
corner?  A.  A  Winchester  rifle.  Q.  What 
do  then?  A.  Just  as  soon  as  he  said  he  w 
jumped  and  rushed  for  the  door.  Q.  Why  d 
way.  A.  Because  he  crossed  me.  Q.  If  you 
jumped  for  the  gun,  could  not  you  jump?  A. 
me,  and  I  could  not  do  anything.  Q.  Where 
had  you  covered  ?  A.  In  the  comer.  Q. 
when  he  had  you  covered?  A.  Bythesewingi 
made  you  stop?  A.  Because  when  I  jumped  I 
machine.  I  could  not  jump  any  further.  I  g( 
till  I  saw  the  Winchester?  and  my  eyes  fell  oi 
And  you  picked  up  the  revolver,  and  commet 
A,  Yes,  sir.  Q.  Was  the  gun  pointed  at  yo 
the  revolver?  A.  I  think  it  was.  Q.  And 
on  you  all  the  time  until  you  got  the  revolver 
Both  jumps  were  made  at  the  same  time.  I 
chine,  and  he  jumped  to  to  the  corner  to  get 
you  pretood  to  say  that  George  Fleury,  if  he 
to  get  that  guQ,  and  once  had  it  leveled  at  yo 
have  shot  him?  A.  Yes,  sir;  thegun  was  di 
I  shot  him.  Q.  It  was  drawn  before  you  got  it 
the  Wirchester,  and  when  the  Winchester  cai 
baslcet;  it  was  coming  up  at  the  same  time. 
with  a  Winchester  aimed  at  you?  A,  *  I  sa 
coming  up,  and  took  the  revolver  out  of  th 
him.  Q.  Did  you  do  it  in  a  hurry?  A. 
I  could,  because  I  thought  my  life  was  in  d 
Fleury  did  not  shoot  at  all,  did  he?  A.  I 
I  thought  he  was  shooting  at  me  at  the  sai 
many  times  did  you  shoot?    A.     I   do  not 
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made  you  quit  firing?  A.  I  was  in  a  hurry  to  get  out  of 
the  house.  Q.  Court.  Did  you  fire  all  the  shots  out  of  the 
revolver?  A.  I  did  not  look  at  it.  Q.  Where  was  Mrs. 
Fleury  sitting  when  Mr.  Pleury  jumped  for  the  Winchester? 
A.  When  he  said  he  would  blow  my  head  off  she  ran 
out  of  the  door.  Q.  Which  way  did  Mrs.  Fleury  go?  A.  She 
went  before  any  of  us  started.  Q.  You  say  she  was  there 
when  he  said  that?  A.  Yes,  sir.  Q.  What  was  thereover  there 
to  jump  from?  A.  I  did  not  know  whether. the  man  was  go- 
ing to  hit  me  with  his  first  or  shoot  me  till  he  had  the  Win- 
chester in  his  hand.  Q.  When  did  you  first  discover  the  re- 
volver in  the  basket?  A.  When  I  jumped  against  it.  Q. 
Which  hand  did  you  take  the  revolver  with?  A.  I  cannot 
say  which  hand  I  did  the  shooting  with.  Q.  Court.  Are 
you  left-handed?  A.  I  am.  Q.  Where  was  he  when  you 
fired  the  second  shot.  A.  I  do  not  remember  anything  about 
the  second  shot.  Q.  Which  direction  did  you  fire?  I  did  not 
take  any  aim  at  all.  I  do  not  know  where  I  was  firing.  I  did 
not  take  any  at  him.  Q.  Did  you  shoot  in  that  direction?  A. 
I  presume  I  did.  Q.  Then  you  did  not  see  him  at  all  after  you 
fired  the  first  shot?  A.  No,  sir.  Q.  Did  Mrs.  Pleury 
cross  the  center  of  the  room  before  you  did?  A.  Well, 
I  know  she  got  out  of  the  house;  but  I  don't  know  who  got  in 
the  center  of  the  room  first?  Q.  You  was  just  as  near  the  door  as 
she  was?  A.  No,  sir.  Q.  Why?  A.  Because  she  st-arted 
before  I  did.  She  made  the  first  move.  Q.  When  you  got 
throngh  this  firing,  you  went  out  this  door?  A.  Yes,  sir. 
Q.  You  did  not  see  Pleury  at  all;  you  saw  the  gun,  and  you 
thought  it  was  pointed  at  you,  and  you  commenced  firing?  A. 
I  saw  him  when  he  first  jumped  and  grabbed  for  the  gim,  and 
was  raisirg  it  up.  Q.  You  did  not  see  him  again?  A.  No, 
sir.  Q.  You  did  not  see  him  fall?  A.  No,  sir.  Q.  You  did 
not?    A.  No,  sir. 

As  corroborating  this  branch  of  the  defendant's  testimony, 
Dr.  Johnson,  assistant  surgeon  of  the  United  States  army,  and 
a  witness  for  the  prosecution,  testified  as  follows:  **I  was  noti- 
fied about  three  o'clock  in  the  morning  on  the  seventeenth  of 
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October,  1885,  that  George  Fleury,  post  interpreter,  '. 
shot.  I  arrived  at  the  quarters  in  about  ten  minutes,  i 
an  examination  of  the  body  later  in  the  day.  Question 
what  fire-arms,  if  any,  did  yon  see  in  the  room  there? 
1  saw  a  Winchester  rifle  and  a  revolver.  Q.  Where 
rifle  when  yon  first  saw  it?  A.  I  am  not  positive  as  i 
act  location.  Q.  Court.  As  near  as  you  can  remen 
My  impression  is  that  it  was  right  by  the  door,  as  you 
room.  Q.  Did  you  notice  anything  else  close  to  the  b 
you  notice  a  cartridge  belt?  A.  I  noticed  a  cartridge 
Where  was  it?  A.  It  was  undemeath  him.  He  was 
it.  Q.  It  was  fastened  to  him,  was  it?.  A.  No,  sir. 
there  any  cartridges  in  it?  A.  It  was  nearly  full.  Tl 
a  few  empty  shells,  with  primers  in  one  end  of  the  1 
there  were  two  cartridges  out.  Q.  Did  you  make  any  exj 
of  the  floor  of  the  room  to  ascertain  if  there  were  a: 
shells  or  cartridges  before  you  removed  the  body?  A, 
the  belt  underneath  the  body  apparently  loaded,  and  tl 
two  cartridges  on  the  floor  beside  him,  Q.  Were  t 
cartridges  everything  in  the  shape  of  ammunition 
found  on  the  floor?  A,  There  was  a  belt  mostly  fil 
cartridges.  Q.  State  whether  or  not  you  saw  any  di 
shells  on  the  floor.  A.  I  did  n^it  see  any  discharged 
the  floor." 

Sergeant  Bryant,  also  a  witness  for  the  govemm 
was  the  officer  in  charge  of  the  guard  who  took  possi 
the  building  immediately  after  the  shooting,  testified  a: 
"Question,  You  also  entered  the  bedroom?  A.  Yes,sir.  C 
other  members  of  the  guard  follow  you  into  the  bedroom 
sir,  Q.  What  was  then  done  by  you?  A,  I  wentover  to 
man  was  dead.  It  was  rather  dark  in  the  comer,  and  I 
lamp  off  the  table,  Q,  Was  the  light  burning?  A.  "i 
went  over  near  the  body,  and  found  the  rifle  lying  near  ■ 
stand.  It  lay  right  close  to  him,  I  saw  that  the  man  ^ 
so  did  not  disturb  him.  Q-  Did  you  remain  in  the  roo 
time,  till  the  doctor  came?  A.  Yes,  sir.  Q,  Was  1 
disturbed  in  any  manner?     A.  No,  sir.     Q,    Did  yon 
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thing  with  the  gun?  A.  Yes,  sir;  I  picked  it  up  and  set  it 
against  the  side  of  the  building.  Q.  Was  Fleury's  head  lying 
between  the  partition  and  the  washstand?  A.  Yes,  sir;  and 
the  gun  laid  between  the  washstand  and  Fleury?  Q.  State 
what,  if  anything,  you  saw  of  a  cartridge  belt?  A.  I  saw  the 
belt  lying  under  him  when  he  was  removed.  Q.  Was  it  buckled 
or  was  it  loose.  A.  It  was  loose.  Q.  Did  you  see  any  cartridges 
there?  A.  Yes,  sir.  Did  you  see  any  loaded  cartridges  there 
that  were  out  of  the  belt?  A.  Yes,  sir,  two.  Q.  Which  side 
of  Fleury?  A.  One  on  the  floor  near  the  washstand,  and  one 
was  under  him." 

George  Rostrander,  one  of  the  guards  accompanying  Ser- 
geant Bryant,  after  describing  the  location  of  the  body,  testified 
as  follows:  *'Questiori.  What  else  did  you  observe  in  the  room 
A.  I  saw  a  gun  lying  at  his  left  side.  Q  State  how  it  was 
sitting?  A.  With  the  butt  towards  him,  and  the  barrel  along 
the  floor.  Q.  Towards  what  portion  of  his  body?  A.  Lying 
on  his  lefthand  side.  Q.  Was  it  a  rifle?  A.  Yes,  sir.  Q.  It 
laid  close  to  the  left  side,  you  state.  A.  I  should  think  about 
a  foot.  Q.  Did  you  notice  anything  else  there, — a  cartridge 
belt,  or  anything  of  that  kind?  A.  The  sergeant  took  the  gun 
up,  and  placed  it  at  the  other  side  of  the  room.  I  assisted  the 
doctor  to  lay  the  body  out  in  the  center  of  the  room,  and  then 
saw  the  belt  underneath  him.  It  was  nearly  full  of  cartridges. 
There  were  two  out  of  the  belt, — one  almost  under  him,  and 
another  a  little  to  the  left  of  him.  They  had  not  been  ex- 
ploded. " 

James  Hogan,  the  other  guard  who  accompanied  Sergeant 
Bryant,  testified  as  follows:  **Question.  Did  you  observe  the 
gun?  A.  Yes,  sir.  Q.  State  where  it  was?  A.  When  I  went 
into  the  room  he  was  lying  in  a  sitting  position,  his  hand  was 
across  his  breast,  and  his  belt  was  on,  but  unbuckled.  His  Win- 
chester rifle  lay  with  the  breach  open,  and  two  cartridges  on 
the  floor, — loaded  cartridges." 

The  only  other  material  evidence  presented  by  the  record, 
and  contradictory  of  that  above  set  forth,  was  that  of  Mrs. 
Fleury,  and  is  in  substance  as  follows:     **Question.    State  who 
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went  into  the  house  first  when  you  went  back.  Answer. 
Wood.  My  husband  took  Mrs.  Clyde  down  to  her  house.  I 
went  directly  into  the  kitchen,  and  then  into  the  bedroom.  My 
husband  came  about  five  minutes  after.  He  went  into  the  bed- 
room. I  was  sitting  on  the  foot  of  the  bed,  taking  off  my  shoes. 
My  husband  came  in  and  took  off  his  coat,  and  sat  down  by  the 
table.  I  went  to  the  head  of  the  bed,  where  the  revolver  was, 
and  that  was  gone.  Wood  came  in  right  behind  my  husband.  He 
stood  right  inside  the  bedroom  door.  C.  Who  spoke  first?  A. 
Wood  did.  Q.  What  did  he  say?  A.  Oh,  he  was  quarreling  with 
me  about  the  dance.  While  me  and  him  were  quarreling,  my 
husband  said  the  dance  was  over,  and  to  quit  quarreling  about 
it.  Before  my  husband  told  Wood  to  quit  quarreling,  he  asked 
Wood  to  take  a  drink.  Wood  took  the  bottle  and  drank,  and 
handed  it  back  to  my  husband,  and  stepped  back  to  the  door. 
He  said  to  quit  quarreling  about  the  dance,  and  got  up  and 
walked  over  by  the  washstand.  I  told  Wood  to  go  to  bed,  and 
he  would  feel  better.  He  said  he  would  make  me  suffer  for  it, 
and  he  pulled  out  a  revolver.  I  told  my  husband,  'Look  out 
for  yourself,  George, '  and  ran  out.  I  heard  two  shots  fired 
when  I  ran  out  the  kitchen  door.  My  husband  was  standing 
by  the  washstand.  He  had  his  back  to  me,  and  I  told  him  to 
look  out.  I  saw  Wood  at  that  time.  He  pulled  the  revolver 
out  of  his  pocket;  out  of  his  right-hand  pants  pocket.  I  ran 
out  before  he  commenced  firing.  I  heard  the  shots  fired  as  I 
ran  out  the  front  kitchen  door.  Wood  stood  right  in  the  door 
between  the  kitchen  and  bedroom.  I  should  think  it  was  four 
or  five  yards  from  the  door  where  Wood  stood  and  the  kitchen 
door  I  went  out  of  when  I  heard  the  shots.  It  did  not  take  me 
a  second  to  go  out.  I  went  as  fast  as  I  could.  I  recognize  the 
revolver  as  the  one  owned  by  my  husband.  I  heard  two  or 
three  shots  fired,  but  no  more.  I  was  quite  a  little  ways  from 
the  door  when  the  last  shot  was  fired.  The  shots  were  fired  in 
quick  succession,  near  together.  Q.  After  your  husband  and 
Wood  both  came  into  your  house,  what,  if  anything,  did  your 
husband  say  about  your  conduct  at  the  dance?  A.  My  hus- 
band did  not  say  anything  about  my  conduct.     Q.     Did  he  not 
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charge  you  with  improper  dancing  with  Poster?  A.  No,  sir; 
he  did  not.  Q.  What  occasioned  the  disturbance  between  your 
husband  and  the  defendant?  A.  There  was  no  occasion  at  all, 
that  I  know  of.  Q.  Mrs.  Fleury,  did  you  see  any  shots  fired 
in  the  house?  A.  No,  sir;  I  heard  them.  Q.  There  was  very 
little  conversation  took  place  between  your  husband  and  Wood? 
He  said  the  dance  was  over,  and  for  us  to  quit  quarreling  about 
it.  Q.  Then  you  and  Wood  had  been  quarreling  about  it?  A. 
Because  I  would  not  dance  with  him".  Poster's  name  was  not 
mentioned  that  night,  neither  by  me  or  my  husband. 

The  above  is  substantially  all  the  evidence  in  the  case  as 
what  occurred  in  the  bedroom  on  the  occasion  of  the  homicide. 
I  have  quoted  it  fully  because  of  its  importance  in  determining 
the  question  of  justification,  and  because  of  its  importance  in 
determining,  to  my  mind,  the  only  question  error  in  the  case.  The 
only  two  living  witnesses  have  thus  detailed  what  was  said  and 
done  at  that  time.  Practically,  upon  their  testimony,  the  jury 
were  required  to  determine  the  important  question  whether  Wood 
was  guilty  of  murder,  or  whether  his  act  was  justifiable;  and, 
in  the  performance  of  their  sworn  duty  in  judging  of  the  weight 
of  evidence,  and  the  credibility  of  witnesses,  they  accepted  the 
story  of  the  woman,  returned  a  verdict  of  guilty,  and  Wood 
was  sentenced  to  execution. 

We  may  assume  (but  from  a  very  careful  examination  of 
the  record  I  must  confess  it  a  very  violent  assumption)  that 
there  was  on  the  face  of  the  record  sufficient  evidence  to  war- 
rant the  trial  court  in  submitting  the  question  of  murder  to  the 
jury;  but  with  that  submission  it  was  of  the  utmost  importance 
that  the  jury  should  be  furnished  with  all  the  light  legally  pos- 
sible concerning  the  character  of  the  witness  they  were  thus 
asked  to  believe;  and,  to  my  mind,  the  cases  to  be  found  in  the 
books  are  rare  where  such  an  important  question  was  presented 
and  in  like  manner  determined,  and  attended  with  such  fearful 
consequences,  where,  upon  the  trial,  the  door  was  closed  which 
separated  the  past  moral  character  of  the  single  witness  for  the 
prosecution  (who  was  present  at  the  time  the  offense  was 
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committed)  from  the  view  of  the  trial  jury.  Mrs.  Pleury  was 
that  witness.  She  it  was  on  whom  the  prosecutiOD  must  rely 
for  a  conviction.  Upon  her  testimony  the  government  relied 
to  overcome  the  evidence  of  justification  presented  by  the  de- 
fendant, with  its  strong  corroborating  circumstances.  The 
measure  of  her  testimony  in  the  legal  balances,  as  weighed  by 
the  lawfully  constituted  tribunal,  was  conclusive  of  this  case, 
and  determined  the  question  of  life  or  death  to  Charles  A. 
Wood.  She  was  placed  upon  the  witness  stand  and  fully  ex- 
amined by  the  attorney  for  the  government,  and  upon  cross-ex- 
amination, for  the  purpose  of  letting  in  a  ray  of  light  whereby 
the  jury  might  know  something  of  her  credibitity,  more  than 
appeared  from  her  mere  description  of  the  death  scenes  of  her 
husband,  the  attorney  for  the  defendant  upon  cross  exam- 
ination asked  the  following  question:  "Question.  Who  was 
your  last  husband  before  Pleury?"  This  was  objected  to 
and  the  objection  sustained  by  the  trial  court.  Counsel  for  de- 
fendant then  offered  to  prove  by  the  witness  that  she  (Mrs. 
George  Fleury)  "was  married  to  one  Aat  when  she  was  13 
years  of  a^.  and  that  she  had  never  been  divorced  from  him. 
nor  he  from  her;  that  after  she  lived  with  Aat  she  lived  with 
another  man  by  the  name  of  Bot,  as  man  and  wife  for  several 
years;  that,  by  reason  of  her  conduct  Bot  became  jealous  and 
shot  her  upon  the  left  cheek,  where  she  now  bears  the  scar,  and 
then  killed  himself;  that  she  subsequently  said  that  be  would 
have  killed  her  if  she  had  not  played  possum,  sod  pretended  to 
be  dead;  that  she  subsequently  lived  with  Fleury  until  last  fall 
as  man  and  wife,  when  they  were  married,  by  reason  of  rules 
and  regulations  governing  persons  residingon  military  reserv- 
ations." This  offer  was  unqualifiedly  rejected  by  the  trial 
court,  to  which  ruling  the  defendant  saved  an  exception,  and  its 
exclusion  is  assigned  as  error,  and  to  my  mind  is  the  only 
error   in   the   case   present'd   by   the  record. 

In  People  v.  Manning.  4?  Cal.  o37,  the  court  says:  It  is 
the  peculiar  providence  of  the  jury  to  weight  the  evidence 
and  decide  uytoa  the  credibility  of  witnesses."  With  the  well- 
nigh  universal  system  of  jury  trials  in  the  several  states  of  the 
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union,  it  is  hardly  necessary,  for  the  benefit  of  the  profession, 
that  the  above  doctrine  be  enunciated  in  the  case  law  of  the 
country.  But  how  are  the  jury  to  judge  of  the  credibility 
of  witnesses  who  appear  before  them  in  the  witness  box, — who 
are  perhaps  there  seen  for  the  first  time?  Are  they  to  believe 
them  credible  because  their  story  is  told  glibly?  Any  prattler 
could  do  that.  Is  it  because  they  have  adhered  closely  to  the 
leading  features  and  points  of  their  story,  and  thus  avoided  over- 
throw by  rigid  cross  examination?  The  greatest  rascals  in  the 
land  do  that.  Is  it,  perchance,  because  the  witness  is  a  woman 
perhaps  gaily  attired  and  beautiful  to  look  upon?  We  may 
well  believe  the  first  known  character  who  figured  in  criminal 
history  6,000  years  ago  fully  met  all  these  conditions.  But  we 
may  safely  assume  that  while  all  these  qualifications,  or  the 
want  of  them,  may  and  should  be  considered  by  the  jury  in 
forming  their  estimate  of  the  value  of  testimony,  yet  they  are 
entitled  to  more. 

It  did  appear  from  the  evidence  (perhaps  by  accident) 
that  the  witness  in  this  case,  Mrs.  Fleury,  was  an  Indian  half- 
breed,  bom  at  one  of  the  government  forts  of  this  country. 
Further  than  that  the  jury  must  have  been  governed  entirely 
by  impressions,  good  or  bad,  conceived  from  her  temporary  ap- 
pearance before  them  as  a  witness.  What  the  opportunities 
are  for  persons  of  this  class,  at  a  military  post,  on  a  govern- 
ment reservation,  to  develop  the  finer  instincts,  and  all  the  bet- 
ter elements  of  the  moral  character,  of  men  and  women,  I  am 
not  advised.  It  might,  however,  be  safely  presumed  that  the 
frontier  and  military  posts  of  the  country  are  not  pre  eminently 
the  places  best  fitted  for  the  development  of  those  traits  of 
character  which  constitute  true  man  and  womanhood.  At  all 
events  I  may  safely  say  that  the  kind  offices  of  our  government 
which  have  been  bestowed  upon  the  half-breeds  of  the  country 
for  the  educatiDn  and  development  of  their  higher  moral  char- 
acters, has  not  become  so  marked  and  distinctively  character- 
istic as  to  warrant  (in  my  opinion)  the  courts  of  this  territory 
in  taking  judicial  cognizance  of  it  as  an  established  fact;  there- 
by closing  to  trial  jurors  in  criminal  cases  the  avenues  to  infor- 
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mation  and  light  upon  the  subject  of  character  of  those  whose 
word  they  are  asked  to  believe,  especially  where  the  conclusion 
which  they  reach  may,  as  in  this  case,  mean  death. 

I  am  aware  that  the  evidence  which  was  rejected  in  this 
case  was  of  that  class  which  would  expose  the  witness  to  dis- 
grace, and  thereby  lessen  the  value  of  her  testimony.  That 
was  the  purpose  of  the  offer,  and  it  was  a  legitimate  purpose, 
and  I  think  well  established  by  authority  in  England  and  es- 
pecially in  this  country.  What  good  reason  can  be  given  why 
the  testimony  of  one  witness  who  has  reached  perhaps  the 
highest  point  of  development  in  his  mental,  social  and  moral 
nature,  and  who  has  all  his  life  striven  to  make  the  very  highest 
use  of  every  faculty  with  which  the  Almighty  has  endowed 
him,  and  who  has  all  his  life  striven  zealously  to  keep,  and 
truly  observe,  every  known  law,  human  and  divine, — why, 
I  ask,  should  jurors,  sworn  to  an  honest  performance  of  a  par- 
ticular duty,  be  required  to  accept  the  testimony  of  such  a  wit- 
ness as  only  equivalent  to  another  whose  birth  may  have  been, 
in  point  of  time,  uncertain;  parentage  doubtful;  childhood  ob 
scure;  associations  primitive;  manhood  dwarfed;  with  mental 
development  untouched,  and  moral  character  benumbed?  If 
the  villain  who  has,  through  his  associations  with  outlaws,  ac- 
quired such  a  degree  of  smartness  that  he  can,  ux)on  the  wit- 
ness stand  in  a  court  of  justice,  appear  i^ert  and  cunning,  and 
have  the  courts  of  the  land  draw  the  veil  between  himself  as  an 
outlaw  and  guerilla  upon  society,  then  indeed  are  courts  of  jus- 
tice a  misnomer,  and  little  protection  will  lie  in  those  tribunals 
for  either  property  or  life.  Such  is  not  the  law  of  the  land,  as 
established  by  either  precedent  or  reason. 

The  language  of  the  learned  HuxT.  J.,  in  Shepard  v. 
Parker,  36  N.  Y.  517,  is  not  only  pertinent  as  applied  to  the 
case  at  bar,  but  it  also  glitters  with  i-eason,  and,  if  the  true 
principle  there  enunciated  was  oftener  applied  in  courts  of  jus- 
tice they  would  become  less  frequently  courts  of  injustice. 
With  reference  to  this  class  of  evidence  sought  on  cross-exam- 
ination of  a  witness  the  learned  judge  says:  -'The  evidence 
was  competent  for  the  purpose  of  impeaching  the  witness.    It 
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is  the  constant  practice  at  the  circuit,  to  inquire  of  a  witness  if 
he  has  not  been  guilty  of  a  specific  offense,  for  the  purpose  of 
impeaching  him.  It  is  usually  a  satisfactory  test.  If  a  man 
admits  himself  to  have  been  guilty  of  heinous  offenses,  the  jury 
would  justly  give  him  less  credit  than  if  his  life  had  been  pure 
and  his  conduct  upright.  If  a  female  witness  admits  herself  to 
have  broken  down  those  barriers  which  the  virtue  and  religion 
of  every  civilized  country  have  reared  for  her  improvement  and 
protection,  her  oath  would  be  of  little  value  before  a  jury  of  in- 
telligent men.  This  practice  is  uniform  and  fully  sustained  by 
the  authorities." 

That  the  accepting  or  rejecting  of  this  class  of  evidence  in 
whole  or  in  part,  is  largely  discretionary  with  the  trial  court, 
may  be  admitted.  That,  unless  the  rejection  of  this  evidence 
was  an  abuse  of  judicial  discretion,  no  error  was  committed  in 
the  case,  may  also  be  admitted.  The  immediate  circumstances 
attending  the  shooting  appear  above  in  the  evidence.  The 
defendant  and  Mrs.  Pleury  are  the  only  living  witnesses  of 
that  scene  in  the  bedroom.  The  defendant,  **a  stranger 
in  a  strange  land,"  is  on  trial  for  his  life.  His  direct  and 
positive  testimony  as  to  what  occurred  instantly  preceding 
the  shooting  was  as  follows:  **He  (GreorgeFleury)  said:  *You 
son  of  a  bitch,  I'll  blow  your  head  off. '  He  was  sitting  on  the 
bed,  and  jumped  to  the  corner,  and  grabbed  the  Winchester 
riffe.  He  pointed  it  at  me.  I  immediately  jumped  for  the  door. 
Struck  the  sewing  machine.  My  eye  fell  on  the  revolver,  with 
the  handle  out  of  the  ba&ket.  I  grabbed  it  and  fired."  Mrs. 
Fleury's  testimony  of  the  same  scene  is  as  follows:  **He 
("George  Pleury)  said  to  quit  quarreling  about  the  dance,  and 
got  up,  and  walked  over  by  the  washstand.  I  told  Wood  to  go 
to  bed  and  he  would  feel  better.  He  said  he  would  make  me 
suffer  for  it,  and  he  pulled  out  a  revolver.  I  told  my  husband, 
'Look  out  for  yourself,  George,'  and  I  ran  out.  I  heard  two 
shots  fired  when  I  ran  out  of  the  kitchen  door.  My  husband 
had  his  back  to  me,  and  I  told  him  to  look  out.  I  saw  Wood  at 
the  time  he  pulled  the  revolver  out  of  his  pocket — his  right 
hand  pants  pocket.     I  ran  out.     I  heard  the  shots  fired  as  I  ran 
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oat  of  the  kitchen.  Wood  stood  right  in  the  door  between  the 
kitchen  and  the  bedroom." 

A  moment's  inspection  of  the  above  testimony  of  the  de- 
fendant, if  believed  by  the  jury,  would  be  well  nigh  conclusive 
that  the  only  way  to  account  for  the  defendant's  continued  ex- 
istence is  that  he  saved  his  own  life  by  necessarily  taking  that 
of  Pleury.  Especially  would  this  seem  to  be  so  when  we  con- 
sider the  other  evidence  in  the  case,  that  by  the  side  or  Pleury's 
dead  body  lay  the  cartridge  belt,  full  of  loaded  shells,  with  two 
shells  withdrawn,  and  as  the  witness  Hogan,  who  was  one  of 
the  first  upon  the  scene  after  the  shooting,  testified:  ''His 
Winchester  rifle  lay  by  his  side  with  the  breech  open,  and  two 
loaded  cartridges  v^ithdrawn  from  the  belt,  and  on  the  floor.'' 
Upon  the  other  hand,  the  jury  may  well  be  said  to  have  been 
warranted  in  returning  the  verdict  of  guilty  of  murder,  if,  in- 
stead of  believing  such  evidence,  they  believed  the  testimony  of 
Mrs.  Fleury  that  the  defendant  drew  the  revolver  from  his  own 
pocket,  with  a  threat,  and  fired  two  or  three  shots  instantly, 
and  in  quick  succession,  thereby  slaying  her  husband  without 
the  least  provocation  on  his  part.  It  is,  indeed,  difficult  to  im- 
agine a  case  where  the  credibility  of  witnesses  should  cause 
trial  jurors  greater  solicitude. 

No  principle  is  more  firmly  established  than  that  pre>rious 
,  good  character  of  a  person  charged  with  crime  is  competent 
evidence  to  be  considered  by  the  jury  in  passing  upon  the  ques- 
tion of  guilt  or  innocence.  But  it  is  strenuously  insisted  that  a 
man's  life  may  be  judiciously  sacrificed  upon  the  testimony  of 
witnesses  whose  own  private  character  (vile  and  sinful  though 
it  may  be)  is  too  sacred  for  inspection,  by  those  whose  duty  it 
is  to  give  to  it  such,  and  only  such,  weight  as  it  is  entitled  to 
receive  in  the  courts  of  the  land.  The  evidence  offered  was  re- 
jected by  the  trial  court  when,  to  my  mind,  the  importance  of 
the  evidence,  the  importance  of  the  case,  the  magnitude  of  the 
offense  charged,  with  the  possible  corresponding  penalty,  all 
demanded  that  it  should  have  been  admitted. 

While  it  may  well  be  said  that  the  authorities  in  this  coun- 
try  are  not  in  entire  harmony  upon  the  question  as  to  how  far 
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the  courts  are  bound,  in  the  exercise  of  a  sound  discretion,  to 
permit  the  examination  of  a  witness  as  to  matters  having  a  ten- 
dency to  degrade  the  character,  still,  whenever  the  question 
has  been  squarely  presented,  as  in  this  case,  there  has  been,  as 
in  the  case  of  Shepard  v.  Parker,  supra,  no  uncertain  sound. 

In  speaking  of  the  admissibility  of  this  class  of  evidence, 
Peckham,  J.,  in  LaBeau  v.  People,  34  N  Y.  233,  uses  this 
language:  **I  wish  to  say  that  in  my  opinion,  as  a  general  rule 
evidence  on  cross  examination,  tending  to  impeach  the  credi- 
bility of  a  witness,  should  be  rejected  with  very  great  caution; 
its  exclusion  can  rarely  be  proper. '' 

In  Newcomb  v.  Griswold,  24  N.  Y.  29b,  Allan,  J.  says: 
**In  the  latitude  of  cross-examination,  and  to  enable  the  jury  to 
understand  the  character  of  the  witnesses  they  are  called  upon 
to  believe,  collateral  evidence  is  allowed  from  the  witness  him- 
self tending  to  discredit  and  disgrace  the  witness -under,  exam- 
ination." 

The  same  question  was  again  before  the  court  of  appeals  in 
the  state  of  New  York  in  Real  v.  People,  42  N.  Y.  270;  and 
seemingly  that  trial  courts  might  no  longer  have  excuse  for 
closing  the  door  against  this  class  of  evidence,  Grover,  J., 
presents  an  elaborate  discussion  of  the  question,  and  in  his  us- 
ual vigorous  manner.  And  it  would  seem  reasonable  to  sup- 
pose the  question  was,  for  the  present  at  least,  settled  in  that 
state  that,  while  the  subject  was  still  left  with  the  trial  court  as 
a  discretionary  question,  yet  that  discretion  should  generally 
be  used  in  the  direction  and  expansion,  rather  than  contraction, 
of  the  avenues  leading  to  this  subject  of  past  moral  character. 
The  court  in  that  case  says:  **It  is  well  settled  that,  for  the 
purpose  of  impairing  the  credit  of  a  witness,  by  evidence  intro- 
duced by  the  opposite  party,  such  evidence  must  go  to  his  gen- 
eral character.  *  *  *  It  is  held,  for  the  purpose  of  discred- 
iting his  testimony,  the  witness  may  be  asked,  upon  cross-ex- 
amination, as  to  specific  acts.  This  shows  that  upon  a  cross- 
examination  of  a  witness,  with  a  view  of  testing  his  credibility, 
inquiries  are  proper  as  to  facts  not  competent  to  be  proved  in 
any  other  way.     *    *    *    In  such  examination  the  presumption 
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is  strong  that  the  witness  will  protect  his  credibility,  as  far,  at 
least,  as  truth  will  warrant.  All  experience  shows  this  to  be 
SO- 4  It  would  be  productive  of  great  injustice,  often,  if,  where 
a  witness  is  produced  of  whom  the  opposite  party  has  before 
never  heard,  and  who  gives  material  testimony,  and  from  some 
source,  or  from,  the  manner  and  appearance  of  the  witness, 
such  party  should  learn  that  most  of  the  life  of  the  witness  had 
been  spent  in  jails  and  other  prisons  for  crime,  if  this  fact  could 
not  be  proved  by  the  witness  himself,  but  could  only  be  shown 
by  records  existing  in  distant  counties,  and  perhaps  states, 
which  for  the  purposes  of  the  trial  are  wholly  inaccessible.  No 
danger  to  the  party  introducing  the  witness  can  result  from 
this  class  of  inquiries,  while  their  exclusion  might,  in  some 
cases,  wholly  defeat  the  ends  of  justice.  My  conclusion  is  that 
a  witness,  upon  cross-examination,  may  be  asked  whether  he 
has  been  in  jail,  the  penitentiary,  or  state  prison,  or  any  other 
place  that  would  tend  to  impair  his  credibility,  and  how  much 
of  his  life  ho  has  passed  in  such  places." 

The  same  question  was  before  the  supreme  court  of  Mich- 
igan, (Wilbur  V.  Flood,  16  Mich.  40,)  and  Campbell,  J.,  in 
speaking  for  that  tribunal,  says:  **Jthas  always  been  found 
necessary  to  allow  witnesses  to  be  cross-examined,  not  only 
upon  the  facts  involved  in  the  issue,  but  also  upon  such  collat- 
eral matters  as  may  enable  the  jury  to  appreciate  their  fairness 
and  reliability.  To  this  end  a  large  latitude  has  been  given, 
where  circumstances  seem  to  justify  it,  in  allowing  a  full  in- 
quiry into  the  history  of  witnesses,  and  into  many  other  things 
tending  to  illustrate  their  true  character.  This  may  be  useful 
in  enabling  the  court  (»r  jury  to  comprehend  just  what  sort  of  a 
person  they  are  called  upon  to  believe,  and  such  a  knowledge 
is  often  very  desirable.  It  may  be  quite  as  necessary,  espec- 
ially where  strange  or  suspicious  witnesses  are  brought  for- 
ward, to  enable  counsel  to  extract  from  them  the  whole  truth 
on  the  merits.  It  cannot  be  doubted  that  a  previous  criminal 
experience  will  depreciate  the  credit  of  a  witness  to  a  greater 
or  less  extent,  in  the  judgment  of  all  i)ersons,  and  there  must 
be  5/>me  means  of  reaching  this  history.     The  rules  of  law  do 
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not  allow  specific  acts  of  misconduct,  or  specific  facts  of  dis- 
graceful character,  to  be  proved  against  a  witness  by  others. 
*  *  *  Unless  the  remedy  is  found  in  cross-examination,  it  is 
practically  of  no  account.  It  has  always  been  held  that,  within 
reasonable  limits,  a  witness  may  on  cross-examination,  be  very 
thoroughly  sifted  upon  his  character  and  antecedents.  *  *  ♦ 
We  think  a  witness  may  be  asked  concerning  all  antecedents 
which  are  really  significant,  and  which  will  explain  his  credi- 
bility. ♦  »  *  Re  must  be  better  acquainted  than  others  with 
his  own  history,  and  is  under  no  temptation  to  make  his  own 
case  worse  than  truth  will  warrant.  There  can  with  him  be  no 
mistakes  of  identity.  If  there  are  extenuating  circumstances 
no  one  else  can  so  readily  recall  them.  We  think  the  case  comes 
within  the  well-established  rules  of  cross-examination,  and  that 
the  few  authorities  which  seem  to  doubt  it  have  been  misunder- 
stood, or  else  have  been  based  upon  a  fallacious  course  of  rea- 
soning, which  would,  in  nine  cases  out  of  ten,  prevent  an  hon- 
est witness  from  obtaining  better  credit  than  an  abandoned 
ruffian." 

Again,  in  Poster  v.  People,  18  Mich.  265,  the  same  learned 
jurist  had  occasion  to  again  refer  to  this  class  of  evidence,  and 
said:  **The  quality  of  such  testimony  can  never  be  regarded 
as  entirely  separated  from  the  character  which  is  indicated  by 
their  crimes;  and,  if  the  position  they  occupy  indicates  moral 
turpitude;  there  is  a  necessity  for  more  thorough  cross-examin- 
etion,  and  nothing  ought  to  be  shut  out  which  can  sensibly  aid 
in  explaining  their  credibility,  unless  there  is  some  fixed  rule 
of  law  that  excludes  it. " 

In  1  Greenl.  Ev.  (I4th  Ed.)  the  learned  author,  while  rec- 
ognizing the  fact  that  the  courts  are  not  in  perfect  harmony 
upon  the  subject,  uses  the  following  very  pertinent  language  in 
announcing  a  proposition  of  elementary  law:  **There  is  cer- 
tainly great  force  in  the  argument  that,  where  a  man's  liberty 
or  his  life  depends  upon  the  testimony  of  another,  it  is  of  infin- 
ite importance  that  those  who  are  to  decide  upon  the  testimony 
should  know,  to  the  greatest  extent,  how  far  the  witness  is  to 
be  trusted.     They  cannot  look  into  his  breast  to  see   what 
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passes  there,  but  must  form  their  opinion  on  the  collateral  in- 
dications of  his  good  faith  and  sincerity.  Whatever,  therefore, 
may  materially  assist  them  in  this  inquiry  is  most  essential  to 
the  investigation  of  truth;  and  it  cannot  but  be  material  for  the 
jury  to  understand  the  character  of  the  witness  whom  they 
are  called  upon  to  believe,  and  to  know  whether,  although  he 
has  not  been  convicted  .of  any  crime,  he  has  not  in  some 
measure  rendered  himself  less  credible  by  his  disgraceful  con- 
duct. The  weight  of  this  argument  seems  to  have  been  felt  by 
the  judge  in  several  cases  in  which  questions  tending  to  dis- 
grace the  witness  have  been  permitted  in  cross-examination. 
*  *  *  Nor  does  there  seem  to  be  any  good  reason  why  a  wit- 
ness should  be  privileged  from  answering  a  question  touching 
his  present  situation  and  employment  and  associates,  if  they 
are  of  his  own  choice;  as,  for  example,  in  what  house  or  family 
he  resides,  what  is  his  ordinary  occupation,  and  whether  he  is 
intimately  acquainted  and  conversant  with  certain  persons,  and 
the  like;  for,  however  these  may  disgrace  him,  his  position 
is  one  of  his  own  selection.  »♦****  The  state  has  a 
.deep  interest  in  the  inducements  to  reformation  held  out  by  the 
protecting  veil  which  is  thus  cast  over  the  past  offenses  of  the 
penitent,  but  where  the  inquiry  relates  to  transactions  compar- 
atively recent,  bearing  upon  the  present  character  and  moral 
principles  of  the  witness,  and  therefore  essential  to  the  due  es- 
timation of  his  testimony  by  the  jury,  learned  judges  have  of 
late  been  disposed  to  allow  it. 

Applying  these  rules  to  the  facts  as  presented  in  the  case  at 
bar,  we  are  of  the  opinion  the  evidence  offered  was  competent, 
and  its  exclusion  was  error,  for  which  the  judgment  must  be 
reversed,  and  a  new  trial  ordered. 

Francis,  J.,  dissents,  and  Church,  J.,  did  not  sit  in  the  case. 


Spencer  ei  aL  v.  Sully  County. 

1.    Judicial  powers— not  vested  »j  county  oommissiokers. 

Under  Seotion  1907,  Rev.  St,  U.  S.,  boards  of  county  comnLifisiooera 
cannot  be  vested  with  and  cannot  exercise  any  judicial  powers. 
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nNTY  COUMISSIONERS— REJECTION  OF  CLAIM  BY— NO  BAK  TO  ACTION. 

The  rejeclioD  of  a  claim  against  the  oouDty  by  its  board  of  county 
jmmiesioners — no  appeal  being  taken  from  such  actioD  of  the  board — 
I  oq  bar  to  aa  autioD  agaiost  the  county  on  such  claim  in  the  district 

Filed  May  25,  1887. 

Lpp«al  from  th«  district  court  of  Sully  county. 
Jkaa.  Butts  and  Coe  I.  Crawford,  for  plaintifts  aDd  appellants, 
^he  board  of  county  commissioners  are  not  a  court  for  any 
>se,  and  can  exercise  no  judicial  functions  or  powers  what- 
T,  and  any  act  of  the  territorial  legislature  attempting  to 
r  such  powers  upon  them  is  in  direct  conflict  with  the  or- 

act.  and  void.  Section  1907  of  the  Organic  Act;  Rupert 
mmissioners,  2  Pac.  718;  Hedges  v.  Commissiooers,  1 
748;  Fulkerson  v.  Stevens,  1  Pac.  261;  Cartwrightv.  Bear 
■A.  &  W.  Co..  30Cal.  580. 

lut  in  any  event  such  jurisdiction  could  not  be  exclusively 
a  in  the  board  of  county  commissioners.  Smith  v.  County 
,ve,  8  Pac.  160;  1  Iowa  (G.  Green)  414;  2  Id.  469;  3  Iowa 
d  380;  Wells  oq  Jurisdiction  of  Courts,  Sec.  80,  also  pages 
i   and   note.  Sec.  154   Id.;  Hayes  v.  McNealy,  16  Fla.  409; 

V.  Bell,  5  Port.  Ala.  377,  630;  Perry  v.  Am.  26  Cal.  377; 
y  P.  Kidder,  ass.  etc.,  Respondent  v.  Willsam  P.  Hambom 

Appellants,  72  N.  Y.  Court  of  App.  159,  also  74  N.  Y. 
;  App.  448;  Commonwealth  v.  Commissioners,  16  Serg. 
e,  317;  Lyons  v.  Adams,  Id.  443;  Wilson  v.  Commissioners 
bts  and  Serg.  197;  Paine  v.  Commissioners  Portage  County 
ht  417;  Kellogg  v.    Supervisors  Winnebago  County,  42 

101;  Stringham  v.    Supervisors  Winnebago   County,  24 
600,  and  cases  cited;  Brady  v.  Supervisors  of  N.  Y.  2  San- 
;S.  C.)  460;  same  10  N.  Y.  260;  Norton   v.    Supervisors, 
is.  684.  Pruden  v.  Grant  Co.  7  Pac.  808. 
7to8,  if.  Goddard,  Diet  Atty.,  for  respondent, 
'he  board  of  county  commissioners  can  and  do  exercise  ju- 

functions,  and  the   legislature  may,  and   has,  conferred 
powers  upon  it,  und   there   is   nothing  in  the  organic  act 
1  prohibits  it. 
'here  can,  nowhere  in  the  organic  act  of  the  territory,  be 
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found  language  negativing  the  power  of  the  legislature  to  vest 
judicial  powers  in  other  ofScers,  boards,  or  tribunals  than  the 
courts  conteinpJated  in  said  Section  1907. 

Legislative  acts  are  ipso  facto  binding  unless  there  can  be 
found  in  the  constitution  (orgaric  act)  a  direct  negative  and 
unavoidable  estoppel.  Herman  on  Estoppel,  p.  151-152;  Mc- 
Kenzie  v.  Ramsey,  1  Bailey  (S.  C.)  457;  Chap.  44,  Laws  1883; 
Code  Civ.  Proc.  §§  206,  321,  130;  Sec.  685,  Code  Civ.  Proc;  Sec. 
380  Id.;  Sec.  23,  Chap.  21,  Pol.  Code;  Sec.  87,  Chap.  112,  Laws 
1883;  Sec.  88,  Id.;  89  Id.;  90  Id.,  all  imply  an  intention  to  grant 
judicial  powers  to  boards,  officers  and  tribunals;  Rupert  v. 
Board  Co.  Commrs.,  2  Pac.  718;  Pulkerson  v.  Stevens,  1  Pac. 
261;  Hedges  v.  Commissioners,  1  Pac.  748. 

Our  own  supreme  court  have  decided  that  boards  of  county 
commissioners  have,  and  can  exercise,  judicial  powers.  In  the 
matter  of  the  opening  Gold  Street  Dead  wood  v.  Newton,  2  Dak. 
149;  Dixon  Co.  v.  Barnes,  13  N.  W.  623;  Saving  clause  and 
Sec.  89,  Chap.  112,  Session  Laws  1883. 

Not  only  w^ill  the  courts  give  to  the  statute  a  construction 
conforming  to  the  constitution  if  possible,  yet  when  this  cannot 
be  done,  they  will  be  slow  in  so  construing  the  constitution  it- 
self as  to  render  the  enactment  void.  Bishop  on  Stat  Cr.  S. 
91;  Bishop  on  Stat,  crimes,  Sec.  90;  Duncombe  v.  Prindle,  12 
la.  1;  Caldwell  v.  Mary's  Landing,   etc.,  4  C.  E.  Green,  p.  245. 

McCoNNELL,  J.  This  was  begun  by  summons,  as  an  orig- 
inal action  in  the  district  court.  Appellants  were  plaintiffs  be- 
low, and  claim  in  the  complaint  that  the  respondent,  an  organ- 
ized county  in  this  territory,  is  indebted  to  them,  on  a  contract 
obligation,  in  the  sum  of  thirteen  hundred  and  fifty  dollars. 

It  appearing  from  the  pleadings  that  the  claim  sued  on  had 
been  presented  before  the  board  of  commissioners  of  the 
county,  and  payment  demanded,  and  that  the  board  had 
refused  to  allow  the  claim,  the  district  court,  on  motion  of  re- 
spondent's counsel,  dismissed  the  action, — holding  that  the 
district  court  had  no  jurisdiction,  and  that  plaintiffs'  only  rem 
edy  lay  in  appeal  from  the  order  of  the  the  board  of  commis 
sioners  disallowing  their  claim.     The  action  of  the  distric* 
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court  in  ordering  the  cause  to  be  dismissed,  is  assigned  as  er- 
ror, and  is  properly  before  us  for  review. 

An  organized  county  in  this  territory  is.  **a  body  corpor- 
ate." As  such  it  may  sue  and  be  sued,  plead  and  be  impleaded 
in  any  court  of  the  territory.  Political  Code,  Sec.  13  of  Chap. 
21. 

The  decision  of  the  learned  court  below  affixes  to  this  Sec- 
tion of  the  statute  an  important  limitation.  By  holding  that 
what,  at  common  law,  (conceding  respondent  to  be  a  body  cor- 
porate) would  have  been  an  ordinary  action  ex  contractu,  is  de- 
feated by  the  fact  that  prior  to  the  beginning  of  the  action,  the 
plaintiff's  claim  had  been  adversely  passed  upon  by  the  board 
of  commissioners  of  the  defendant  county.  The  learned  court 
holds,  in  effect,  that  the  decisions  of  boards  of  county  commis- 
sioners in  this  territory,  given  upon  claims  against  their  re- 
spective counties,  may  be  pleaded  in  bar  of  subsequent  action 
on  such  claims,  with  the  force  and  effect  of  a  final  judgment  be- 
tween the  same  parties  upon  the  same  matter,  rendered  by  a 
court  of  competent  jurisdiction.  If  this  holding  be  correct, 
then  boards  of  county  commissioners  in  Dakota  have  judicial 
powers;  and  the  liability  to  be  sued  in  any  court  of  the  terri- 
tory means  only  an  indirect  liability  by  way  of  appeal  from  the 
decisions  of  such  boards,  as  elsewhere  provided  in  the  statutes, 
— unless  the  construction  intimated  by  the  court  in  Brady  v. 
Supervisors  of  New  York,  10  N.  Y.  260,  should  be  adopted  to 
the  effect  that  **claims  for  the  malfeasance  of  county  officers, 
and  claims  for  torts,  for  which  a  county  may  be  liable,"  are 
not  proper  subjects  for  the  action  of  the  commissioners,  but 
should  go  directly  into  the  courts. 

In  construing  Sections  87,  88,  89  and  90  of  Chaj^ter  112  of 
the  Session  Laws  of  1883;  Sections  46,  47,  48,  49  and  50,  of 
Chapter  21,  of  the  Political  Code;  Chapter  5  of  the  Session 
Laws  of  1883  so  far  as  amendatory  of  said  Section  46 — being  the 
statutory  law  cited  and  relied  upon  by  respondent  in  support 
of  the  decision  below. — we  shall  be  aided  by  considering  the 
constitutional  inhibitions  pertinent  thereto;  for  the  legislature 
is  never  presumed  to  have  intended  a  violation  of  the  constitu- 
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tion,  and  of  possible  or  doubtful  meanings,  that  one  is  adopted 
by  the  courts  which  does  not  violate  the  constitution. 

Could  the  legislature,  then,  of  Dakota,  have  constitution- 
ally vested  in  boards  of  county  commissioners  judicial  powers? 

The  authorities  of  state  courts,  cited  by  counsel,  have  little 
pertinency.  In  these  authorities  there  is  no  question  as  to  the 
constituional  power  of  state  legislatures  to  vest  such  boards 
with  judicial  powers.  The  sole  question  is  as  to  the  legislative 
intent;  and  the  highest  courts  of  New  York  and  Nebraska  are 
particularly  emphatic  to  the  effect  that  such  boards  in  those 
states  have  judicial  powers.  Brady  v.  Supervisors,  etc.,  supra\ 
Martin  v.  Board  of  Supervisors,  29  N.  Y.  645;  Brown  v.  Otoe 
County,  6  Neb,  111. 

Section  1907,  of  the  Revised  Statutes  of  the  United  States, 
which  is  a  part  of  our  organic  act,  or  constitution,  provides 
that  '*the  judicial  power  in  Dakota  *  ♦  *  shall  be  vested  in 
a  supreme  court,  district  courts,  probate  courts  and  in  justices 
of  the  peace." 

It  would  seem  that  this  language  is  too  plain  and  simple  to 
cast  any  doubt  upon  the  proposition  that  no  judicial  power  can 
be  constitutionally  vested  in  this  territory  except  in  the  courts 
mentioned.  **The  judicial  power  in  Dakota"  cannot  be  con- 
strued to  mean  only  some  of  the  judicial  power  in  Dakota,  with- 
out a  violation  of  the  fundamental  laws  of  thought. 

The  decision  of  the  learned  trial  judge  was  doubtless  based 
upon  a  doubt  as  to  the  power  recognized  by  him  in  the  commis- 
sioners being  a  judicial  power.  Upon  this  it  may  be  said  briefly 
that  we  know  things  only  by  their  attributes;  and  if  to  the  ac- 
tion of  the  county  board,  the  essential  attributes  of  res  adjudi- 
cata  be  conceded,  (v.  supra)  it  follows  that  the  power  they  as- 
sume to  exercise  in  the  given  case,  is  a  judicial  power.  If  to 
this  it  be  objected  that  such  action  could  not  have  the  attributes 
of  a  final  judgment,  except  through  the  failure  or  refusal  of 
the  claimant  to  pursue  the  statutory  remedy  of  appeal,  it  may 
be  replied  that  this  is  neither  more  nor  less  than  may  be  said  of 
any  court  from  whose  orders  and  judgments  an  appeal  will  lie. 

Counsel  for  respondent  argues  that  boards  of  county  com- 
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mlssioners  in  this  territory  can,  and  do,  constitutionally  have 
judicial  powers, — enumerating  as  such  the  power  to  try  school 
township  officers  for  neglect  of  duty  or  malfeasance  in  office, 
and  to  oust  them  if  found  guilty  (Laws  of  1883,  Chap.  44,  Sec. 
101);  and  the  power  to  punish  contempts  and  enforce  by  at- 
tachment or  other  compulsory  process  all  orders  made  (Pol. 
Code,  Chap.  21,  Sec.  23). 

Without  discussing  the  nature  or  validity  of  these  powers, 
we  may  remark  that  judicial  power  is  but  one  of  the  powers  or 
forms  of  sovereignty.  This  is  not  the  place  for  the  enumera- 
tion of  such  powers.  A  county,  however,  as  *  *a  body  politic  for 
civil  and  political  purposes,"  may  exercise,  though  in  a  very 
limited  and  subordinate  degree,  somewhat  of  the  sovereign 
power. 

Whatever  of  such  power  a  county  in  Dakota  may  lawfully 
exercise  through  its  commissioners,  must  be  delegated  to  them 
by  the  territorial  legislature  within  constitutional  limitations, 
and  may  be  a  political,  but,  as  we  have  seen,  cannot  here  and 
now  be  a  judicial  power. 

In  the  Arizonia  case  of  Smith  et  al.  v.  Mohave,  8  Pac.  Rep. 
160,  cited  by  appellant,  the  court  while  declaring,  under  the 
law  of  that  territory,  that  '*the  right  to  sue  a  county  remains 
unimpaired,  and  extends  to  every  case  of  account,  after  presen- 
tation to  and  rejection  by  the  county  board,"  do  not  in  their  de- 
cision consider  legislative  power,  but  only  legislative  intent. 
Under  the  law  of  Arizonia,  as  we  find  upon  examination,  there 
is  no  such  limitation  as  to  the  investment  of  judicial  powers,  as 
there  is  in  our  organic  act.  In  Section  2  of  an  act  of  congress 
entitled  ** An  act  to  provide  a  temporary  government  for  the 
territory  of  Arizonia,  and  for  other  purposes,"  we  find:  *'The 
judicial  power  shall  be  vested  in  a  supreme  court,  to  consist  of 
three  judges,  and  such  inferior  courts  as  the  legislative  council 
may  by  law  prescribe." 

But  the  supreme  court  of  Idaho,  which  territory  has,  as 
part  of  its  organic  law,  precisely  our  own  Section  1907,  (v. 
supra)  say  in  the  case  of  Rupert  v.  Board  of  County  Commrs. 
of  Alturas  County,  reported   in   2  Pac.  Rep.  718:     **Boards  of 
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county  commissioners  *  *  ♦  have  no  judicial  functions  or 
powers,  and  cannot  be  vested  therewith."  And  in  Montana, 
having  also  identically  our  own  organic  law,  the  supreme  court 
say:  '"The  county  commissioners  have  no  judicial  powers. 
They  cannot,  in  any  sense  exercise  the  functions  of  a  court." 
After  reciting  Section  1907  fmipra)  the  same  court  say:  **Any 
statute  of  the  territory  that  attempts  to  clothe  the  commissioners 
with  judicial  authority  is  necessarily  null  and  void."  Hedges 
V.  Commrs.  Lewis  and  Clark  Co.,  1  Pac.  Rep.  748. 

Even  were  the  limitation  in  Section  1907  (supra)  less  strict, 
it  would  seem  that  there  is  another  section  of  our  organic  act 
almost  equally  prohibiting  the  legislature  from  investing 
county  boards  with  judicial  powers.  Section  1868  , of  the  or- 
ganic act,  provides  that  **The  supreme  court  and  district  courts 
respectively,  *  *  *  shall  possess  chancery  as  well  as  com- 
mon law  jurisdiction." 

Now  in  the  language  of  Mr.  Justice  Miller,  delivering 
the  opinion  of  the  court  in  Ferris  v.  Higley,  20  Wall.  375,  and 
speaking  of  a  like  clause  in  the  organic  act  of  Utah  territory: 
'*The  common  law  and  chancery  jurisdiction  here  conferred  on 
the  district  and  supreme  courts,  is  a  jurisdiction  very  ample 
and  very  well  understood.  It  includes  almost  every  matter. 
whether  of  civil  or  criminal  cognizance,  which  can  be  litigated 
in  a  court  of  justice.''  The  question  before  the  court  was 
whether  the  legislature  of  Utah,  under  organic  law  practically 
the  same  as  ours,  could  vest  in  probafte  courts  ''original  juris- 
diction, both  civil  and  criminal,  as  well  in  chancery  as  at  com- 
mon law."  Some  judicial  power,  it  was  conceded,  the  Utah 
legislature  might  vest  in  probate  courts;  for  their  organic  law 
has  a  clause  just  like  our  Section  1907.  But  the  supreme  court 
held  that  an  act  attempting  to  confer  on  probate  courts  the 
words  last  quoted,  was  null  and  void.  *'We  are  of  the  opinion," 
says  the  court,  **that  the  [act]  we  have  been  considering  is  in- 
consistent with  the  general  scope  and  spirit  of  that  act  in  defn- 
ing  the  courts  of  the  territory,  and  in  the  distribution  of  judi- 
cial power  amongst  them,  inconsistent  with  the  nature  and  pur- 
pose of  a  probate  court  as  authorized  by  that  act.  and  inconsis- 
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tent  with  the  clause  which  confers  upon  the  supreme  court  and 
the  district  courts  general  jurisdiction  in  chancery  as  well  as  at 
common  law.  The  fact  that  the  judges  of  these  latter  courts 
are  appointed  by  the  federal  power,  paid  by  that  power, — that 
other  ofiScers  of  these  courts  are  appointed  and  paid  in  like 
manner — stronpfly  repels  the  idea  that  congress,  in  conferring 
on  these  courts  all  the  powers  of  courts  of  general  jurisdiction, 
both  civil  and  criminal,  intended  to  leave  to  the  territorial  leg- 
islature the  power  to  practically  evade  or  obstruct  the  exercise 
of  those  powers  by  conferring  precisely  the  same  jurisdiction 
on  courts  created  and  appointed  by  the  territory." 

A  fortiori,  if  a  territorial  legislature  cannot  divide  the  juris- 
diction of  the  supreme  and  district  courts  with  probate  courts, 
which  are  expressly  recognized  as  courts  by  the  organic  act, — 
such  legislature  cannot  divide,  "evade  or  obstruct  the  exercise 
of  that  jurisdiction  by  any  power  it  may  seek  to  confer  upon 
county  commissioners,  which  are  in  no  manner  recognized  as 
courts  by  the  organic  act. 

The  sections  of  these  statutes  relied  upon  by  respondent  to 
make  out  his  position  that  plaintiffs'  sole  remedy  lay  in  an  ap- 
peal from  the  order  of  the  board,  which  sections  are  above  cited 
by  their  number,  may,  in  so  far  as  applicable  to  cases  like  the 
one  at  bar,  be  interpreted  as  in  harmony  with  the  organic  act 
by  holding  that  they,  in  effect,  give  to  claimants,  at  their  op- 
tion, a  simpler  and  sometimes  a  speedier  way  to  get  their  re- 
jected claims  passed  upon  by  the  district  courts,  than  by  an 
original  action  brought  in  such  courts. 

The  judgment  of  the  district  court  is  therefore  reversed, 
with  directions  that  this  cause  stand  for  trial  at  its  next  term. 

All  the  justices  concurring. 
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1.    Dismissal  of  appeal— district  court— attorney's  fees— not  al- 
lowed ON— COSTS. 

It  is  error  to  allow  costs  by  way  of  attorney's  fees  upon  an  order 
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dismissing  an  appeal  to  the  district  courL  Costs  can 
where  allowed  by  taw.  or  where  the  court  ^ raats  tax  o 
favor,  ind  imposes  coets  as  a  condition  therefor. 

2.  Notice  of  appeial— immaterial  brbdr  in. 

An  immaterial  clerical  error  in  a  notice  of  app 
regarded. 

3.  Same.    Omission  of  word  -whole'— notice  sLTna 

Where  it  plainly'  appears  from  the  notioe  that  the 
the  entire  judgment,  aod  not  some  part  thereof,  the  i 
word  "whole"  of  the  judgment,  in  the  notice,  will  not  p 
ioefTectual. 

Filed  May  25.  1887. 

Appeal  from  district  court  of  Hand  county.    1 

No  briefs  on  file. 

Love  it  Sterling,  for  defeodant  and  appellant. 

ifelville,  KeUey  d  Cooper,  for  respondent, 

McCossELL,  J.  A  judgment  was  renderetj 
court  for  Hand  county,  against  appellant  ia  favo 
spondent,  for  the  sum  of  *57.80.  The  appellant  s 
peal  to  the  district  court  from  such  judgment  1 
appeal  was  duly  ser\'ed. 

The  notice  of  appeal  was  as  follows: 

"Territory  of  Dakota,  in  Justice  Court,  Com 
before  H.  E.  Smith.  Esq..  J.  P. 

''Alexander  Kirkpatrick.  plaintiff,  vs.  the  Ds 
Railway  Company.  Defendant. 

"Notice  of  appeal  from  judgment  of  justice  ol 

"Please  take  notice  that  the  defendant  and  ap 
above  entitled  action  appeals  from  the  judgm^t  e 
in  on  the  ll'tb  day  of  September,  A.  D.  1885.  in  : 
plaintiff,  against  the  defendant,  for  *57.80.  to  the 
in  and  for  Hand  county,  upon  the  questions  of 
fact  therein,  and  demands  a  new  trial  in  the  disti 
and  for  Hand  county,  and  a  stay  of  all  proceedin, 
the  part  of  the  plaintiff.  Yours  &c.  LiOVE  & 
Attorneys  for  th 

•To  M-'!ville.  Kellev  &  Coojier.  attorneys  for 
H-  E.  SniiMi.  justice  of  the  peace  of  the  county  of 
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le  transcript  of  the  justice  and  all  the  papers  in  the  case 
led  with  the  cleric  of  the  district  court  ia  and  for  Hand 
.  The  attorneys  for  respondent  served  a  notice  of  mo- 
>on  the  attorneys  for  appellant  as  follows:     "     •    •    •     • 

to  take  notice  thatat  a  special  term  of  the  district  court 

*      we  will  move  the  court  to  dismiss  the  appeal  in  the 

case  for  the  following  reasons,  namely:    First,  for  the 

that  the  notice  of  appeal  does  not  state  whether  the  ap- 

taken  from  the  whole  or  a  part  of  the  judgment.  Second, 
a   reason  that  the  notice  of  appeal  is  directed  to  H.  E. 

justice  of  the  peace  of  the  county  of  Hughes," 
lis  motion  was  submitted  to  the  court,  which  was  sus- 

and  an  order  was  made  dismissing  appellant's  appeal 
costs  of  filing  this  order  and  in  addition  thereto  the  sum 
3ty  dollars  attorney's  fees,"  Appellant  assigns  as  error 
e  district  court  erred  in  giving  respondent  twenty  dei- 
sts as  attorney's  fees.  We  think  this  point  well  taken, 
ow  of  no  statuie  authorizing  the  district  court  to  impose 
ike  this  upon  a  motion  of  this  kind.  Unless  the  statute 
izes  the  district  court  to  allow  costs  it  should  not  be  done; 
^n  only  be  given  where  allowed  by  law,  or  where  the 
i:rants  an  order  by  way  of  favor  and  imposes  costs  as  a 
on  therefor.  For  this  error  alone  the  judgment  might 
lified  in  this  court  by  disallowing  the  costs  for  attorney 
The  case,  however,  will  have  to  be  remanded  to  the  dis- 
)urt  for  reasons  hereafter  to  be  noticed.  Appellant  also 
3  as  error  the  order  of  the  district  court  in  dismissing 
tnt's  appeal.  This  point  is  also  well  taken.  The  order 
Dt  state  the  grounds  upon  which  respondent's  motion  was 
led,  but  it  is  to  be  presumed  it  is  one  or  both  of  the 
Is  assigned  in  respondent's  notice  of  motion,  viz:  First, 
le  notice  of  appeal  is  directed  to  H.  E.  Smith,  justice  of 
ice  of  the  county  of  Hughes.  Second,  that  the  notice  of 
does  not  state  whether  the  appeal  is  taken  from  the 
or  a  part  of  the  judgment. 

le  first  ground  seems  to  us  unworthy  of  serious  consid- 
1,     The  caption  and  venue  of  the  notice  shows  plainly 
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and  unmistakably  that  the  appeal  is  from  a  judgment  rendered 
in  Hand  county  by  H.  E.  Smith,  a  justice  of  the  peace  in  and 
for  said  Hand  county.  The  portion  of  the  notice  in  which  the 
clerical  error  appears,  the  word  Hughes  being  used  for  the 
word  Hand,  is  an  immaterial  part  of  the  notice,  not  being  re- 
quired by  the  statute,  and  cannot  be  regarded  as  a  fatal  defect 
The  notice  performed  its  purpose  fully.  It  is  not  contended 
that  any  person  was  misled  thereby.  It  advised  the  respond- 
ent and  his  attorneys  of  the  appeal,  and  upon  its  being  served 
upon  and  filed  with  the  justice,  H.  E.  Smith,  he,  in  due  course 
of  time,  forwarded  a  transcript  of  his  docket,  together  with  all 
the  papers,  to  the  clerk  of  the  district  court  in  and  for  said 
Hand  county. 

The  second  defect  complained  of  in  the  notice  of  appeal  is 
its  jailure  to  make  use  of  the  word  * 'whole"  which  the  attor- 
neys for  respondent  argue  is  a  fatal  error.  The  statute  says: 
**The  notice  must  state  whether  the  appeal  is  taken  from  the 
whole  or  a  part  of  the  judgment,  and,  if  from  a  part,  what 
part.     *    *    *    *" 

In  this  case  the  judgment  is  an  entirety,  complete  and  un- 
divided— a  judgment  for  the  sum  of  $57.80.  The  human  race 
may  be  greater  in  sound,  but  not  in  fact,  by  calling  it  the  whole 
human   race.     The  language  used  in  the  notice  of  appeal  is, 

*  *that  defendant  and  appellant  *  *  *  appeals  from  the  judg- 
ment entered  therein  on  the  19th  day  of  September,  1885,  ia 
favor  of  the  plaintiff  and  against  the  defendant  for  #57.80.     *    * 

*  *  *  "  It  is  imjiossible  that  the  respondent  or  his  attorneys 
were  misled  by  language  so  plain.  They  could  not  have  un- 
derstood it  to  mean  only  a  part  of  the  judgment.  The  statute 
in  terms  requires  that  if  the  appeal  is  taken  from  a  part  of  the 
judgment  it  must  state  what  part  of  the  judgment  is  appealed 
from.  No  statement  of  this  kind  is  made  in  the  notice  of 
appeal. 

For  this  error  the  judgment  of  tbe  court  below  is  reversed, 
with  directions  that  appellant's  appeal  from  the  justice  of  the 
peace  to  the  district  court  be  sustained. 

All  the  justices  concurring. 


1887.  ]  VAN  CISE  V.  MERCHANTS  NATIONAL  BANK.  485 


Van  Cise  v.  Merchants  National  Bank. 

1.  Stock  in  corporation— transfer  of— pledge. 

Shares  of  stock  in  a  corporation  may  be  the  subject  of  pledge  by 
way  of  security  for  the  performance  of  an  obligation,  by  endorsement 
of  the  certificate  of  stock. 

2.  Same. 

To  constitute  a  valid  pledge  of  stock  in  a  corporation  as  against  a 
creditor  of  the  pledgor,  it  is  not  essential  that  a  transfer  of  the  same  to 
the  pledgee  should  be  made  on  the  books  of  the  corporation.  Sec.  398, 
Civil  Code,  relates  to  a  transfer  of  the  legal  title;  and  not  to  a  trans- 
fer of  an  equitable  lien  or  interest,  by  way  of  pledge. 

3.  Pledged  stock— possession  of. 

The  fact  that  a  certificate  of  stock  sought  to  be  pledged  is  in  the 
hands  of  a  trustee  of  the  pledgor,  with  the  knowledge  and  consent  of 
both  pledgor  and  pledgee,  and  with  full  knowledge  of  such  pledge  on  the 
part  of  s'jch  trustee,  is  not  such  a  lack  of  possession  in  the  pledgee  as 
could  affect  the  validity  of  the  pledge. 

4.  Validity  of  lien— against. creditor. 

As  against  a  creditor,  attaching,  or  levying  an  execution  on 
stock,  with  knowledge  of  a  prior  assignment  of  the  equitable  title  by  a 
transfer  of  the  certificate,  such  equitable  transfer  will  prevail;  and  the 
same  rule  prevails  as  to  a  pledge  of  such  stock. 

5.  Execution- -LEVY— interest  of  pledgor  subject  to. 

The  equitable  interest  of  a  pledgor  of  stock  may  be  the  subject  of 
levy  and  sale  under  an  execution  in  this  territory  without  actual  seiz- 
ure or  manual  possession  of  the  certificafe  by  the  officer  making  the 
levy. 

6.  Same— EXECUTION    sale— passes  interest  of  pledgor  to  pur- 

chaser. 

And  a  sale  under  an  execution  will  pass  to  the  purchaser  at  such 
Bale  the  equitable  interest  of  the  pledgor  in  such  stock. 

7.  Equities— PURCHASER  at  sale— pledgee. 

As  between  the  purchaser  at  an  execution  sale  of  the  equitable  in- 
terest of  the  pledgor  of  stock,  and  the  holder  of  the  equitable  lien  cre- 
ated by  a  pledge  thereof — the  equities  being  equal— the  rights  of  the 
lien-holder,  being  prior  in  point  of  time,  must  prevail. 

8.  Transfer  of  stock— after  levy. 

After  the  levy  of  an  execution  on  the  equitable  interest  of  the 
pledgor  of  stock,  the  holder  of  such  stock  as  pledgee,  having  authority 
in  writing  from  the  pledgor  to  sell  the  stock  and  apply  the  proceeds  on 
the  indebtedness,  cannot  sell  such  stock  to  himself  in  any  manner  which 
would  have  the  effect  to  change  the  legal  status  of  the  property,  or  any 
one^s  rights  therein,  so  long  as  possession  was  retained  by  him. 
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9.    Sufficiency  of  evidence— finding  of  fact— exception  to— not 

REVIEWED  without. 

This  court  will  not  review  findings  of  fact  made  by  the  trial  court, 
nor  inquire  concerning  the  sufficiency  of  the  evidence  to  support  them, 
unless  the  exception  to  the  finding  is  saved,  and  counsel  point  out 
wherein  the  evidence  is  insufficient. 

Filed  May  26,  1887. 

Appeal  from  the  district  court  of  Lawrence  county. 

The  trial  court  found  among  other  findings  of  fact,  that  de- 
fendant, Alvin  Pox,  on  October  6,  1885,  purchased  from  Wm. 
H.  O'Reilly  the  4278  shares  of  stock,  said  purchase  having  been 
accomplished  through  a  memorandum  in  writing  executed  by 
O'Reilly  on  Sept.  15,  1885,  authorizing  Pox  to  sell  such  stock 
and  apply  the  proceeds  on  the  indebtedness  for  which  the  stock 
was  pledged.  Said  sale  was  made  by  Pox  to  himself  after 
O'Reilly's  death. 

The  remaining  material  facts  are  fully  stated  in  the  opinion. 

E,  W.  Martin  and  McLaughlin  d:  Steele^  for  defendants  and 
appellants. 

Shares  of  the  stock  of  a  corporation,  were  not  subject  to 
levy  on  execution  and  sale  at  common  law.  Angell  &  Ames  on 
Corporation,  Sec.  588;  Preeman  on  Executions,  Sec.  348,  262, 
a. ;  Ransom  v.  Miner,  1  Code  Reporter,  N.  S.  98;  Lee  v.  Citi- 
zens National  Bank,  2  Cincinnati  S.  C.  Reporter,  311;  Denton 
V.  Livingstone,  9  Johnson,  98;  Howe  v.  Starkweather,  17  Mass. 
243;  Ingalls  v.  Lord,  1  Cowan,  240. 

What  property  may  be  levied  on.  Code  C.  P.  Sec.  314; 
Execution,  Id.  Sec.  317. 

Levy — how  made,  and  what  is.  Ray  v.  Harcourt,  19  Wen- 
dell, 495;  Van  Wyck  v.  Pine,  2  Hill,  666;  Allen  v.  Calla,  25 
Iowa,  464;  Minturn  v.  Stryker,  1  Edmunds  Select  Cases,  356; 
Brown  v.  Pratt,  4  Wisconsin,  513;  Linton  v.  Pord,  46  Penn. 
State.  294;  Dresser  v.  Ainsworth,  9  Barbour,  619;  Haggerty  v. 
Wilber,  16  Johnson,  2^7. 

That  in  this  case  no  actual  possession  was  taken,  and  the 
law  has  provided  no  method  of  making  a  constructive  levy. 

Where  provision  is  made  for  attaching  shares  of  stock  in  a 
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corporation,  it  will  not  authorize  levying  upon  the  same  on  ex- 
ecution.    Lyon  V.  Coburn,  l  Cush.  278;  Van  Norman  v.  Jack-  ^-jl 
son,  45  Mich.  204;  Foster  v.  Potter,  37  Mo.  525. 

Shares  of  stock  may  be  pledged.     Civil  Code,  Sec.  413. 

A  pledge  in  possession  of  the  pledgee  cannot  be  levied 
upon.  Drake  on  Attachment,  Sec.  245,  539;  Freeman  on  Exe- 
cutions, Sec.  848,  Story  on  Bailments,  Sec.  353;  Jones  on 
Pledges,  Sec.  372;  Badlam  v.  Tucker,  1  Pickering,  399;  Pome- 
roy  V.  Smith,  17  Pickering,  86;  Stieff  v.  Hart,  1  New  York,  22; 
Hogan  V.  Lucas,  10  Peters,  405;  Holbrook  v.  Baker,  17  Ameri- 
can Decisions,  236;  Haven  v.  Low,  9  American  Decisions,  276; 
Moore  v.  Murdock,  26  California,  525;  Smith  v.  American  Coal 
Co.,  7  Lansing,  319;  Tunnahill  v.  Tuttle,  3  Michigan,  110; Harris 
V.  Murray,  28  New  York,  574;  Hill  v.  Charnley,  11  New  York, 
507;  Seymour  v.  Newton,  17  Hun.  32;  Srodes  v.  Caven,  3  Watts, 
258. 

No  offer  to  redeem  is  pleaded.  Drake  on  Attachment,  Sec. 
539;  Hall  v.  Page,  48  American  Dec.  235;  Hepp  v.  Glover,  35 
American  Dec.  2  9;  Yeatman  v.  Savings  Bank,  95  U.  S.  766; 
Galveston  R.  Co.  v.  Cowdry,  11  Wallace,  477. 

Shares  of  the  capital  stock  of  a  corporation  may  be  pledged, 
acd  an  unregistered  transfer  thereof  is  good,  a  delivery  of  the 
certificate  properly  endorsed,  passes  at  least  the  equitable  title 
to  the  shares,  and  such  equitable  title  will  prevail  over  a  sub- 
sequent levy  upon  attachment  or  execution.  Jones  on  Pledges, 
Sees.  151,  152,  168,  169,  170,  171,  174,  179,  180,  219,  220;  Wes- 
ton V.  Bar  River  Co.  6  California,  425;  People  v.  Elmore,  35  Cal- 
ifornia, 055;  Thompson  v.  Toland,  48  California,  113;  Winter  v. 
Belmont  Mining  Co.,  53  Cal.  430;  Farmers  Nat.  Gold  Bank  v. 
Wilson,  58  California,  603;  Rogers  v.  Stevens,  8  N.  J.  Equity, 
170;  Broadway  Bank  v.  McElrath,  13  N.  J.  Equity,  24;  Turn- 
pike Co.  V.  Ferrce,  17  N.  J.  Equity,  118;  Prall  v.  Tilt,  28  N.  J. 
Equity,  483;  Dickinson  v.  Central  Nat.  Bank,  129  Massachusetts, 
283;  Boston  Music  Hall  v.  Corey,  129  Massachusetts,  435;  Na- 
tional Bank  v.  Dearborn,  115  Massachusetts,  219;  Nat.  Bank 
v.  Bayley,  115  Massachusetts,  229;  Sibley  v.  Quinsigamond 
Nat.  Bank,  133  Massachusetts,  521;  Sargent  v.    Franklin  Ins. 
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Co.,  8  Pickering,  90;  Sargent  et  at.  v.  Railway  Corporations,  9 
Pickering,  201:  Plymouth  Bank  v.  Bank  of  Norfolk,  10  Pick- 
ering, 454;  Bridgeport  Bank  v.  Railroad  Co.,  30  Conaecticut, 
231,  270;  Colt  v.  Ives,  31  Connecticut,  25;  Mandelbaum  v.  Min- 
ing Co.,  4  Michigan,  465;  Newberry  v.  Detroit  &  L.  S.  Iron 
Co.,  17  Michigan,  140. 

The  certificate.  No.  1216,  was  placed  in  the  jxkjI  by  appel- 
lant, Fox,  and  the  trustees  of  the  pool  held  it  as  bailees  or 
pledgeholders  for  the  pledgees.  Jones  v.  Baldwin,  12  Pickering, 
318;  Jones  on  pledges,  Sec.  34-35;  Macomber  v.  Parmer.  14 
Pickering,  497;  Hearn  v.  Roup,  8  Iowa,  209;  Whitney  v.  Tib- 
bitts,  17  Wis.  359. 

It  is  not  necessary  to  the  validity  of  a  pledge,  that  there  be 
an  actual  continued  personal  possession  by  the  pledgee  of  the 
pledge.  Story  on  Bailments,  Sec.  297-299;  Tyler  Usury  and 
Pledges,  pp.  517-520-681-682-696;  White  v.  Piatt  5Denie,  269; 
Clark  v;  Isclin,  21  Wallace,  368. 

That  by  proceedings  upon  attachment,  the  purchaser  at 
such  sale  acquires  only  such  rights  as  the  defendant  had  in  such 
shares  of  stock.  Code  of  Civil  Procedure,  Sec  210,  subdiv.  2; 
Drake  on  Attachment,  Sec.  245;  Osterman  v.  Baldwin,  6  Wal- 
lace, 122;  McLouth,  V.  Rathborne,  19  Ohio,  25;  Kingman  v. 
Perkins,  105  Mass.  Ill;  Thayer  v.  Daniels,  113  Mass,  129. 

The  only  right  of  O^Reilly,  in  and  to  the  shares  of  stock 
and  the  certificate,  was  a  right  to  redeem. 

It  is  respectfully  submitted:  that  the  court  erred  in  so  treat- 
ing the  action,  there  was  no  offer  to  redeem,  and  the  complaint 
will  not  sustain  the  judgment. 

Van  Cise  dr  WiUon,  Bamiifon  d-  Rice,  and  IF.  C  Kingsley^  for 
respondents. 

Xo  briefs  furnished. 

Palmer,  J.  The  Iron  Hill  Mining  Company  was  a  corpor- 
ation, duly  organized  under  the  laws  of  the  Territory  of  Dakota. 
The  Merchants  National  Bank  of  Deadwood,  Dakota,  was  a 
corporation,  likewise  organized  under  the  laws  of  the  United 
States,  and  Alvin  Fox  was  its  cashier.  Stebbms,  Mund,  and 
Al vin  Fox  were  co-partners,  and  located  at  Central  City,  Dakota. 
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This  apction  was  originally  instituted  against  one  William 
H.  O'Reilly  and  the  defendants  above  named;  before  judgment 
was  obtained,  William  H.  O'Reilly  deceased,  and  Edward 
Reilly  w&,s  substituted  as  administrator. 

September  30,  1885,  one  Martin  W.  McDonnell  recovered 
judgment  against  the  defendant,  William  H.  O'Reilly,  for  the 
sum  of  $2,226.50.  On  the  5th  day  of  October,  1885,  an  execution 
was  issued  on  said  judgment  ond  delivered  to  the  sheriff  of  said 
La"wrence  county,  who  on  the  6th  day  of  October,  1885,  levied 
the  same  upon  4278  shares  of  the  capital  stock  of  the  Iron  Hill 
Mining  Company,  defendant,  for  which  a  certificate  had  been 
issued  to  decedent  O'Reilly.  The  levy  was  made  by  leaving  a 
certified  copy  of  the  execution  with  D.  A.  McPherson,  secie- 
tary  of  the  Iron  Hill  Mining  Co.,  with  a  notice  showing  the 
property  levied  upon;  whereupon  the  said  McPherson  furnished 
a  certificate  as  such  secretary,  stating  that  certificate  No.  1216 
for  4278  shares  stood  registered  on  the  stock  book  of  said  com- 
pany in  the  name  of  W.  H.  Reilly,  (who  was  the  same  person 
as  decedent  William  H.  O'Reilly).  On  the  same  day  a  copy  of 
the  execution  was  served  upon  the  judgment  debtor,  William 
H.  O'Reilly,  together  with  a  notice  thereon  of  the  property 
levied  upon  under  the  execution.  At  this  time  said  certificate 
No  1216,  was  in  the  hands  of  defendant  Pox,  as  a  part  of  cer- 
tain **pool  stock";  as  soon  as  this  fact  became  known  to  the 
judgment  creditor,  and  in  the  afternoon  of  October  6,  1885,  the 
sheriff  served  a  copy  of  said  execution  on  said  Cashier  Pox, 
with  the  following  endorsement  thereon:  **To  Alvin  Pox,  take 
notice,  that  under  and  by  virtue  of  an  execution  now  in  my 
hands  and  of  which  I  certify  that  the  within  is  a  true  copy,  I 
have  levies  upon  the  following  described  personal  property  now 
in  your  hands,  as  the  property  of  the  within  named  defend- 
ant, William  H.  O'Reilly,  to-wit:  Pour  thousand  two  hundred 
and  seventy-eight  shares  of  the  stock  of  the  Iron  Hill  Mining 
Co.,  Deadwood,  D.  T.,  October  6,  1885.  James  W.  Garland, 
sheriff. 

At  the  time  the  above  notice  was  served  upon  Pox,  he  noti- 
fied the  sheriff  that  the  bank  claimed  a  lien  upon  the  stock,  for 
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indebtedness  due  it  from  O^ReiDy.  This  information  was  on 
the  same  day  communicated  to  the  attorney  for  the  execution 
creditor,  and  on  the  9th  day  of  October,  this  plaintiff  was  in- 
formed of  said  claim  by  the  bank. 

The  sheriff  proceeded  to  advertise  the  property,  and  in  pur 
suance  of  the  execution  and  levy  aforesaid,  he  on  the  4th  day 
of  November,  1885,  .at  the  front  door  of  the  court  house  in  Dead- 
wood  sold  the  same  to  this  plaintiff,  (he  being  the  highest  bid- 
der,) for  the  sum  of  $2,266.34,  that  amount  satisfying  the  exe- 
tion. 

The  sheriff  did  not  have  the  certificate  of  stock  in  sight  at 
the  time  of  the  sale,  and  in  fact  never  had  it  in  his  manual  pos- 
session. 

The  purchase  was  made  in  the  name  of  the  plaintiff  in  trust 
for  the  execution  creditor,  Martin  W.  McDonnell,  subject  to 
certain  conditions,  unnecessary  here  to  mention.  At  the  time 
and  before  the  stock  was  sold  by  the  sheriff.  Fox  protested 
against  the  sale,  and  gave  public  notice  that  the  Merchants  Na- 
tional Bank,  the  firm  of  Stebbins,  Mund,  &  Fox,  and  himself, 
had  a  claim  or  lien  upon  the  stock. 

The  stock  was  sold  and  a  certificate  or  bill  of  sale  was  exe- 
cuted by  the  sheriff  to  this  plaintiff.  Whereupon,  on  the  5th 
day  of  November,  1885,  t^ie  plaintiff  took  his  certificate  of  sale, 
to  said  D.  A.  McPherson,  secretary  of  the  Iron  Hill  Mining  Co. 
at  his  office,  read  the  same  to  him,  and  there  demanded  of  him 
that  he  make  to  the  plaintiff  upon  the  books  of  the  corporation 
the  proper  transfer  of  the  said  4278  shares  of  stock  so  sold,  etc. 
And  that  he  issue  a  new  certificate  to  this  plaintiff  for  said 
stock,  and  cancel  that  standing  in  the  name  of  Reilly.  This, 
McPherson  refused  to  do,  giving  as  his  reasons,  that  he  had 
learned  that  cashier  Fox  claimed  a  lien  on  the  stock,  and  held 
said  certificate  No.  1216  as  collateral  security,  etc. 

The  foregoing  is  sufficient  to  show  the  proceedings  under 
and  bjr  virtue  of  the  execution. 

It  will  be  remembered  that  the  judgment  was  rendered 
September  30,  execution  issued  October  5th,  levied  October  6th, 
sale  on  execution  November  4th,  all  in  the  year  1885;  that  on 
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the  5th  day  of  November,  1885,  demand  and  refusal  was  made, 
to  transfer  the  stock  upon  the  books  of  the  corporation  to  the 
plaintiff  herein,  because  the  secretary,  McPherson,  had  been 
informed  that  the  defendant  bank  had  some  claim  upon  it,  and 
held  the  certificate  representing  the  stock  in  some  manner  as 
collateral  security.  i 

It  becomes  important,  then,  to  know  how  this  property 
was  in  fact  held  by  the  defendant  bank;  the  respondent  insists 
it  was  pledged. 

The  4278  shares  of  stock  in  controversy,  seem  to  have  been 
in  the  possession  of  Stebbins,  Mund  &  Pox,  or  the  bank,  either 
for  safe  keeping,  or  otherwise,  since  April,  1883.  But  it  is  un- 
necessary for  our  purpose  here  to  determine  the  character  of 
the  holding  prior  to  the  19lh  of  May,  1885,  at  which  time  the 
old  certificate  (No  372)  representing  this  stock,  was  surren- 
dered, and  certificate  No.  1216,  was  issued,  which  was  the  cer- 
tificate outstanding  at  the  time  the  sheriff  made  the  levy. 

On  April  13,  1885,  the  **pool  stock''  contract  was  entered 
into,  whereby  certain  stockholders  of  Iron  Hill  stock  agreed 
to  each  endorse  and  deposit  a  quantity  of  said  stock  with  trus- 
tees, naming  them;  said  Alvin  Pox  being  one.  These  trustees 
were  clothed  with  certain  powers  concerning  the  management 
of  the  stock,  which  we  need  not  stop  J»  consider.  This  pool 
contract  was  to  go  into  effect  July  6,  1885.  This  contract  was 
signed  by  defendant  Pox  and  the  other  trustees  named  therein, 
by  the  decedent  William  H.  O'Reilly,  and  other  stockholders; 
and  by  virtue  of  another  portion  of  said  contract,  when  the 
stock  was  all  thus  **pooled".  the  trustees  were  to  make  a  list  of 
the  same,  securely  enclose  and  seal  up  said  stock,  and  deposit 
the  same  in  the  vault  of  the  Merchants  National  Bank  of  Dead- 
wood. 

The  portion  of  stock  thus  pooled  by  the  decedent  William 
H.  O'Reilly  was  4278  shares  (the  stock  here  in  controversy,) 
and  on  the  19th  day  of  May,  1885,  the  decedent  O'Reilly  en- 
dorsed his  name  upon  the  back  of  his  certificate  No  1216,  at  the 
request  of  Pox,  and  the  same  was  then  wrapped  or  sealed,  and 
deposited  as  above  set  forth;  at  which  time,  by  verbal  agree- 
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ment  between  said  Pox  and  O'Reilly,  said  certificate  No.  1216, 
was  to  be  held  as  collateral  security  for  said  O'Reilly's  indebt 
edness  to  said  Stebbins,  Mund  &  Fox  and  the  Merchants  Na- 
tional Bank  of  Deadwood. 

On  the  15th  day  of  August,  1885,  the  amount  of  individual 
indebtedness,  exclusive  of  assessments  paid  for  the  decedent 
O'Reilly  by  the  Merchants  National  Bank,  and  the  firm  of  Steb- 
bins, Mund  &  Fox,  was  figured  up  with  interest  and  found  to 
amount  to  $1,665.40.  Whereupon  the  whole  amount  was  taken 
by  the  bank  at  Central  City,  and  the  decedent  Reilly  gave  his 
note  therefor,  in  words  and  figures  follo\^ing  to-wit: 

$1,665.40.  Deadwood,  Dakota.  August,  15,  1885. 

30  days  after  date  for  value  received  I  promise  to  pay  to  F. 
M.  Clary,  cash  or  order,  sixteen  hundred  sixty-five  and  40-100 
dollars  at  the  Merchants  National  Bank  at  Deadwood,  Da- 
kota, with  interest  at  the  rate  of  2  per  cent  per  mo.  until 
paid,  having  deposited  with  him  as  collateral  security  4278 
shares  of  Iron  Hill  and  segregated  stock,  in  pool  at  Mchts. 
Nat.  Bank,  Deadwood,  D.  T.,  which  I  hereby  authorize  him  to 
sell  at  public  or  private  sale,  or  otherwise,  without  notice,  on 
the  non-performance  of  this  promise  and  also  authorize  him  to 
use,  transfer  or  hypothecate  the  same  at  his  option;  he  being 
required  on  payment  of  fhe  amount  loaned  as  herein  specified, 
at  any  time  before  said  collateral  security  shall  have  been  sold, 
to  surrender  the  same.  W.  H.  O'Reilly. 

On  the  15th  day  of  September,  1885,  the  decedent  O'Reilly 
made  and  delivered  to  the  defendant  Fox  the  following  mem- 
orandum in  writing: 

'*Central  City,  D.  T.,  September  15,  1885.  Mr.  A.  Fox, 
Cash.  I  hereby  instruct  you  to  sell  for  my  ac.  and  credit  on 
indebtedntss  to  yourselves  and  Central  Bank  a  part  or  all  of 
my  Iron  Hill  mining  stock  at  best  figures  obtainable,  said  stock 
now  being  held  in  the  Iron  Hill  pool,  of  which  you  are  trustee. 

W.  H.  O'Reilly." 

Ui3on  the  question  of  transfer  of  the  shares  of  stock  upon 
the  books  of  the  company,  the  court  finds  as  follows: 
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•*No  transfer  of  the  4278  shares  of  stock  of  the  Iron  Hill 
Mining  Company  standing  in  the  name  of  W.  H.  Reilly  and  be- 
longing to  the  decedent  O'Reilly,  and  for  which  certificate  1216 
was  issued,  as  before  stated,  has  ever  been  made  on  the  st'^KJk 
and  transfer  book  of  the  Iron  Hill  Mining  Company,  and  no 
transfer  was  ever  demanded  by  the  defendant  Fox,  or  any  one 
on  his  behalf,  until  about  two  months  after  the  demand  was 
made  by  the  plaintiff  in  this  action,  as  hereinbefore  stated. 

* 'The  by-laws  of  the  Iron  Hill  Mining  Company  provide 
that  shares  of  stock  in  the  company  may  be  transferred  at  any 
time  by  the  holders  thereof  or  by  attorney  legally  constituted, 
or  by  their  representatives.  The  transfer  shall  be  made  by  en- 
dorsement upon  the  certificate  of  stock  and  surrender  of  the 
same  to  the  secretary  of  the  company,  provided  that  such  tran- 
fer  shall  not  be  valid  except  between  the  parties  thereto  until 
the  same  shall  have  been  noted  in  the  proper  form  on  the  books 
of  the  company. 

'*Certificate  No  1216  heretofore  alluded  to,  was  in  the 
words  and  figures  following,  to-wit: 

''Capital  Stock,        Incorporated  under  the  250,000  shares, 

$2,500,000.  Laws  of  Dakota.  $10.00  each. 

THE  IRON  HILL  MININQ  COMPANY. 

No.  1216.     4,278  Shares. 

This  certifies  that  W.  H.  Reilly  is  entitled  to  4,278  shares 
capital  stock  of  the  Iron  Hill  Mining  Company,  transferable 
only  on  the  books  of  the  company  by  endorsement  hereon  and 
surrender  of  this  certificate.  Witness  the  corporate  seal  of  said 
company  and  signatures  of  the  president  and  secretary  at  Dead- 
wood,  Dakota,  this  19th  day  of  May,  1885. 

Seth  Bullock,  President. 

D.  A.  McPherson,  Sacretary. 

[Seal.  ]  [Endorsed  W.  H.  O'Reilly."] 

July  12,  1886.  the  i)laintiff  gave  notice  to  the  trustees  of  the 
Iron  Hill  pool,  that  he  was  the  owner  of  the  stock  in  question 
and  demanded  delivery  of  the  same.     July  12,    1886,    the  pool 
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contract  terminated.  The  certificates  wen 
exception  of  certificate  No.  1216,  which  wt 
velope,  sealed  and  placed  in  the  custody  o 
tional  Bank  of  Deadwood,  in  trust,  subject 
trustees  upon  final  decision  of  the  courts. 

From  the  foregoing  statement  it  will  e 
ous  questions  in  this  case  are  first:     Was  t 
that  the  relation  of  pledgor  and   pledgee 
tween  O'Reilly  and  Pox,  as  to  the  stock  in 
ond,  was  there  a  valid  levy  and  sale  under 

The  provisions  of  our  code  upon  the  si 
as  follows.  Sections  1757,  1758.  1759,  1764  i 

"Pledge  is  a  deposit  of  personal  prop* 
curity  for  the  performance  of  another  act.' 

"Every  contract  by  which  the  possess 
erty  is  transferred,  as  a  security  only,  is  to 

"The  lien  of  a  pledge  is  dependent  on 
pledge  is  valid  until  the  property  pledged 
pledgee,  or  to  a  pledge-holder,  as  hereaftei 

"A  pledgor  and  pledgee  may  agree  u 
with  whom  to  deposit  the  property  pledgee 
the  deposit,  is  called  a  pledge- holder." 

From  the  above  provisions  it  will  not  I 
mine  what  class  of  property  may  be  the 
what  interest  passes  to  the  pledgee  in  th* 
and,  so  far  as  the  pledgor  is  concerned  wh 
the  property  pledged  must  be. 

The  shares  of  stock   in  controversy 
property,  subject  to  a  valid   transfer   as   t 
vendee  by  endorsement  and   delivery   of  t 
398,  Civil  Code. 

It  is  however  further  insisted  by  count 
that  the  further  provision  of  this  section  i: 
rights  of  the  parties  here.  It  is  as  follows 
is  not  valid,  except  between  the  parties  th 
is  so  entered  upon  the  books  of  the  corpora 

In  attempting  to  construe  this  provisit 
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be  borne  in  mind  what  the  transferable  interest  is  which  this 
section  contemplates, — clearly  a  legal  title,  not  an  equitable 
lien. 

That  the  legal  title  to  this  stock  was  not  conveyed  to  Fox 
by  O'Reilly  from  what  appears  in  this  case,  may  be  conceded, 
and  the  important  question  still  remains  was  an  equitable  in- 
terest conveyed.  Whether  we  look  at  the  acts  of  the  parties 
or  their  words,  or  study  them  both  together,  we  fail  to  find  any 
evidence  warranting  the  conclusion  that  there  was  a  sale,  or  a 
valid  attempted  sale,  of  this  stock,  or  transfer  of  the  legal  title 
by  William  BE.  O'Reilly  to  the  defendant  Fox. 

Transfer,  under  our  code,  is  an  act  of  the  parties  or  of  law 
by  which  the  title  to  property  is  conveyed  from  one  living  per- 
son to  another.     Sec.  599,  Civil  Code. 

A  transfer  may  be  made  without  writing  in  every  case  in 
which  a  writing  is  not  expressly  required  by  statute.  Section 
604,.Civil  Code. 

A  transfer  rests  in  the  transferee  all  the  actual  title  to  the 
thing  transferred  which  the  transferrer  then  has,  unless  a  differ- 
ent intention  is  expressed  or  necessarily  implied.  Section  619, 
Civil  Code. 

But  a  transfer  of  stock  of  the  character  in  question,  is  not 
valid,  except  between  the  parties  thereto  until  the  same  is  so 
entered  upon  the  books  of  the  corporation,  as  to  show  the  names 
of  the  parties  by  and  to  whom  transferred,  the  number  or  desig- 
nation of  the  shares,  and  the  date  of  the  transfer.  Section  398, 
Civil  Code. 

Concluding,  as  we  then  must,  that  the  transaction  in  ques- 
tion did  not  constitute  a  transfer  of  the  legal  title,  did  it  con- 
vey to  Fox  an  equitable  title  which  could  be  secured  by  way  of 
pledge?  It  is  not  seriously  contended  by  counsel  for  plaintiff 
here,  nor  do  we  think  it  well  can  be,  that  this  class  of  property 
cannot  be  pledged  in  some  manner.  In  defining  the  powers 
and  fixing  the  liability  of  stockholders  and  others  dealing  with 
them  in  bodies  corporate,  our  Civil  Code,  Sec.  413,  provides: 
**Stock  held  as  collateral  security,  or  by  a  trustee,  or  in  any 
other  representative  capacity,  does  not  make  the  holder  thereof 


^»v. 
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a  stockholder  within  the  meaning  of  this  section,  except  in  the 
cases  above  mentioned,  so  as  to  charge  him  with  any  proportion 
of  the  debts  or  liabilities  of  the  corporation,  but  the  pledgor  or  per- 
person  or  estate  represented,  is  to  be  deemed  the  stockholder  as 
respects  such  liabilities  etc.  And  independent  of  the  statute,  it 
is  not  easy  to  give  a  reason  why  this  class  of  personal  property 
should  be  placed  upon  the  **black  list*'  when  considered  from 
the  standpoint  of  a  pledge.  But  it  is  strenuously  insisted  that 
it  was  impossible  for  this  stock  to  be  in  pledge,  because  first, 
the  stock  was  not  in  the  possession  of  the  pledgee,  but  rather 
in  the  possession  of  the  trustees  of  the  **pool;"  second,  as  to 
third  parties  no  valid  binding  pledge  could  be  made  short  of  a 
transfer  of  the  stock  upon  the  books  of  the  company. 

At  a  glance,  the  first  objection  would  seem  to  be  extremely 
technical,  and  hardly  entitled  to  serious  attention.  The  court 
finds  that  certificate  No.  1216  was  endorsed  by  O'Reilly  while 
in  Pox's  possession;  and  by  Pox  placed  in  the  hands  of  the 
trustees  of  the  stock  pool,  he  himself  being  the  first   trustee 

« 

named;  and  this  certificate  then  placed  with  the  others  in  an 
envelope,  sealed  and  deposited  with  the  Merchants  National 
Bank  at  Deadwood,  of  which  bank  Pox  was  himself  cashier. 
It  would,  however,  be  unprofitable  as  it  is  unnecessary  to  at- 
tempt to  draw  the  line  just  where  the  possession  of  Pox,  the 
cashier,  w^ould  end,  and  the  possession  of  the  same  Fox  as 
chairman  of  the  board  of  pool  trustees  would  begin. 

It  is  very  clear  that  whatever  was  done  with  certificate  No. 
1216  previous  to  the  levy  of  execution,  was  with  the  full  knowl- 
edge and  consent  of  O'Reilly. 

Nearly  two  months  before  the  levy  of  execution  the  indebt- 
edness from  O'Reilly  to  Stebbins,  Mund  &  Pox  was  figured  up, 
and  including  assessments  paid  to  August  17, 1885,  amounted  to 
more  than  twenty-four  hundred  dollars.  No  question  is  made  as 
to  the  bonajides  of  this  indebtedness,  but  it  is  insisted  that  the 
lien  which  Fox  had  (if  he  had  any)  previous  to  the  organiza- 
tion of  the  pool,  was  a  personal  privilege,  and  could  not  be  trans- 
ferred or  changed,  by  placing  the  pledge  in  the  pool  as  was 
done  in  this  case.     But  to  our  mind  this  is  limiting  the  rights 
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and  powers  of  a  pledgee  to  a  sphere  much  too  narrow  to  fit  the 
position,  which,  under  the  adjuicated  cases,  he  is  permitted  to 
occupy.  And  we  are  unable  to  see  any  good  reason  why  with 
the  consent  of  O'Reilly  Fox  might  not  have  placed  the  pledged 
stock  in  the  hands  of  trustees,  agents  or  bailees  so  long  as  the 
possession,  actual  or  constructive,  was  retained  in  Pox. 

No  act  of  Pox  with  O'Reilly  seems  to  have  been  unjust  or 
oppressive,  but  the  transaction  is  attacked  by  a  creditor  of 
O'Reilly's,  who  insists  that  the  pledgee  by  his  acts  has  forfeited 
his  legal  and  equitable  claim  to  the  property  in  question. 

Such  conclusions  would  only  be  justified  upon  the  hypoth- 
esis that  any  act,  even  with  the  consent  of  the  pledgor,  which 
lost  to  the  pledgee,  temporarily  or  otherwise,  the  actual  man- 
ual possession  of  the  property  pledged,  would  operate  to  forfeit 
his  equitable  lien  or  title  to  the  same.  A  proposition  not  war- 
ranted. 

Says  Mr.  Justice  Sargent,  in  Brown  v.  Warren,  43  N.  H. 
430:  **It  can  make  no  difference  if  the  property  is  not  in  the 
hands  of  the  pledgor,  whether  it  be  in  the  hands  of  the  pledgee 
or  of  a  third  person  who  has  known  and  assented  to  the  pledge, 
and  who  thus  holds  the  property  for  the  pledgee;  nor  can  it  be 
material  that  the  property  be  held  by  one  alone,  or  by  two 
jointly,  as  in  this  case,  provided  they  both  assent  to  hold  the 
property  for  the  pledgee;  and  they  could  as  well  and  as  prop- 
erly thus  jointly  hold  the  property  for  one  of  their  own  number 
who  was  the  pledgee  as  for  a  stranger." 

Macumber  v.  Parker,  14  Pick.  497,  is  a  much  stronger 
case  than  Brown  v.  Warren  or  the  case  at  bar.  There  Evans, 
the  pledgor,  was  permitted  to  exercise  control  over  and  sell 
from  the  property  in  pledge.  And  the  court  held  it  competent 
to  show  what  his  relation  was  to  the  assignees  of  the  pledgee, 
and  in  the  absense  of  fraud  it  appearing  that  he  was  handling 
the  properly  only  as  agent  for  the  assignees  of  the  pledgee,  it 
was  held  no  interruption  of  possession  of  the  pledgee's  assigns. 
See  Story  on  Bailments,  8th  Ed.  Sec.  299;  Casey  v.  Cavarock, 
96  U.  S.  467. 

V.4DAK.— 32 
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UA.  \uf'^u.  "'{jh  r^:Ay,r  f/f  \cjh  T'*ril2«:  •i»^peiid  apon  there- 
i'/fff\,f,tf^  hi  *X*r  %r%f/^ihr  '^i^^^T.  *'c.^  r^^^ssjf,  c»  r,hi»  i^^ock  pledged? 

7*u\'.h  lf»*frh  ^^iffiM^  to  fj-e  a  jrr»:an.?rjc'l«:'3  0'fop'iiii:pii  apon  the 
(^ntrHX^m  yfh*i^*M^'!r  an  rir,r'rjr;.s*^r«;<i  trazL^f-^r  pcteses  tae  lei^;aL  as 
w<?n  a.4i  tr,<<  4^\r,\ii%\,\f-:^  thlh  to  cr/rriora':!?  ^uock, — especially  in 
fii<?  a>>Mrr,^r<r  fA  ^uy  htatnte  or  by-law  of  xhe  corporatioD,  yet  it 
M'^rtuH  v^fry  f:UrHr  that  the  CHiif:  at  bar  presenij?  no  sxzeh  qaeslion 
for  OJir  4'4fU'AuU^rAi\fm, 

If  it  'm  cl^rar  from  the  authorities  that  the  transactioD  in  this 
c.iiM*,  ]fiiJkm^<\  the  ^i^^^uitable  title,  then  its  effect  npon  the  legal 
title  in  not  irniK/rtant;  for  a^  against  creditors  attaching  stock 
with  kriowled^fe  of  a  prior  asHignment  of  the  equitable  title  by 
tt  inifiHfer  of  the  certiWcat*3,  there  is  no  doubt  that  such  equita- 
ble irarmfer  will  prevail. 

Hivyn  Mr.  Juntiee  Story  in  Black  etaLx.  Zacbery  &  Co.,  3 
Mow,  Ti/M;  **The  quoHtion  is  not  here  whether  the  legal  interest 
in  the  Ml/oek  paHH(*d  by  the  assignment,  before  a  transfer  of  the 
nUH'M  upon  Uh!  books  of  the  corporation;  but  whether  the  equit- 
able InleroHt  then^in  as  contra-distinguished  from  the  legal  in- 
lereNl,  did  not  pawH  to  and  vest  in  the  assignee  by  the  law  of 
LoiilHliuia  HO  (IN  to  oust  the  right  of  any  creditor  with  full  notice 
of  the  aHNlgnrnont,  from  divesting  the  title  of  the  assignees  by 

a  Nul)Nn(ituMit  attachment  thereof  as  the  property  of  the  debtor. 

•    »    «    »    » 

In  r(>sp(>ct  to  the  gas  light  and  banking  company  the  inter- 
o»t  in  the  stock  had  been  transferred  to  the  Bank  of  South 
t^u*i>Hna  iws  a  pledge;  and  the  letter  of  attorney  was  given  to 
)un*feot  the  equitable  into  a  legal  title  by  actual  transfer  upon 
the  boi^ks  of  the  corporation;  but,  subject  to  that  pledge,  the 
eq\iity  was  with  the  consent  of  the  Bank  of  South  Carolina 
vest^Hl  in  the  assignee  under  the  assignment:  so  that  each  case 
pivsenttnl  the  same  general  question  as  to  the  validity  of  the 
tviuitablo  title  by  the  law  of  Louisiana,  against  attaching  cred- 
itors having  full  knowledge  of  the  eiiuity.  Out  of  Louisiana 
we  Ivliove  tb.ai  no  such  question oinild  jK^ssibly  anse.forct?artsof 
law  as  well  as  evvarts  of  equity,  ar^  constantly,  iu  ali  stat« 
wheiv  the  vviiimon  law  prevails,  in  t:ie  hablc  of  holding  a  prior 
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assignment  of  the  equitable  interest  in  stock  as  superceding  the 
right  of  attaching  creditors  who  attach  the  same  with  the  full 
knowledge  of  the  assignment." 

And  such  seems  to  be  the  settled  rule  concerning  this  clas3 
of  securities  when  held  in  pledge. 

The  court  below  found  that  at  the  time  the  levy  of  the  exe- 
cution was  attempted  (October  6,  1885,)  the  execution  creditor 
was  informed  that  the  stock  he  was  seeking  for  was  in  the  pool 
and  in  the  possession  of  the  defendant  Fox;  and  the  officer  at- 
tempting to  levy  the  execution  by  serving  copy  upon  Pox,  was 
informed  of  the  nature  of  the  claim  of  Stebbins,  Mund  &  Fox 
upon  the  stock,  and  McPherson,  the  secretary  of  the  corpora- 
tion was,  about  the  time  of  the  execution  sale,  fully  advised  of 
the  claim  of  Fox  upon  the  stock  in  question. 

Assuming  the  levy  and  sale  to  be  valid,  then  the  question 
is  presented  what  interest  did  William  H.  O'Reilly  have  in  the 
property  that  would  be  subject  to  sale  on  the  fourth  day  of  No- 
vember, 1885?  In  determining  that  question  it  may  be  well 
to  inquire  what  rights  or  powers  did  he  at  that  time  possess 
over  the  stock?  Could  he  invoke  any  legal  power  to  regain 
possession  of  it  without  tirst  meeting  the  charges  against  it? 
Clearly  not.  Could  he  by  gift  assignment  or  transfer  upon  the 
books,  or  in  any  other  manner  dispose  of  it,  so  as  to  defeat  the 
lien  held  by  Fox?  Most  certainly  not,  after  the  company  had 
notice  from  Fox  of  his  possession  and  lien. 

So  it  seems  clear,  if  other  rights  had  so  far  intervened  and 
become  so  firmly  affixed  to  the  identical  property  (the  shares 
of  stock)  that  O'Reilly  could  no  longer  shape  and  direct  its 
#Bstiny,  then  the  invisible  but  legal  boundary  had  been  passed, 
beyond  which  the  creditors  of  O'Reilly  could  not  go  in  quest  of 
the  thing  itself.  The  certificates  of  stock  as  such  were  beyond 
the  reach  of  the  officer  and  his  execution;  and  this  brings  us  to 
the  only  important  question  remaining,  viz,  was  there  a  valid 
levy?  If  so,  what  property  or  interest  of  O'Reilly's  was 
reached  by  the  process? 

To  the  last  inquiry  common  justice  would  answer,  all  such, 
and  only  such,  interest  as  remained  in  the  pledgor.     As  we 
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have  seen  the  legal  title  remains  in  the  plt-dgo; 
redemption  attaches  to  the  pledge;  that  interest 
O'Reilly,  and  was  possessed  by  him  at  the   time 
tion  levy.     Was  that  interest  reached  by  the  levy 
tion  and  sold  thereunder? 

It  is  strenuously  insist«d  by  counsel  for  del 
no  levy  and  sale  of  this  class  of  property  is  valid  i 
manual  possession  of  the  property  by  the  officer  o 
sale;  and  especially  as  the  property  was  in  pled^ 
demplion  or  offer  of  redemption  had  been  made 
ing  creditor.  If  these  propositions  are  tenable  i 
solution  and  determination  of  this  case. 

The  pledgee  by  virtue  of  the  pledge  acqt 
property  in  the  shares  of  stock,  and  until  the  full 
been  paid  for  which  the  pledge  was  given,  thi 
not  bound  to  deliver  the  certificates  either  tc 
attaching  creditor,  or  any  other  person.  Yertr 
Institution,  5  Otto  764. 

Hence  it  becomes  important  to  inquire  whet 
law  of  the  territory  a  valid  levy  could  have  bei 
any  interest  of  the  j^ledgors  short  of  the  thing 
shares  of  stock. 

Section  three  hundred  and  fourteen  of  the 
Procedure  provides:  "All  goods,  chattels,  mone 
property,  both  real  and  personal,  or  any  interest! 
judgment  debtor  not  exempt  by  law  •  •  •  are 
cution;  shares  and  interest  in  any  corporation  or  i 
debts  and  credits  and  all  other  property,  both  real 
or  any  interest  in  real  or  personal  property,  and  a 
erty  not  capable  of  manual  delivery,  shall  be  liab 
on  execution  and  sold  as  hereafter  provided." 

Section  210  of  the  Code  of  Civil  Procedure 
the  manner  of  satisfying  judgments  out  of  the  pre 
cutton  sales  upon  property  attached,  provides: 
and  in  the  case  of  the  sale  of  any  right  or  share: 
of  a  corporation  or  association,  the  sheriff  shall  e 
purchaser  a  certificate  of  sale  thereof,  and  the  pt 
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thereupon  have  all  the  rights  and  privileges  in  respect  thereto 
which  were  had  by  such  defendant." 

Section  338  Code  Civil  Procedure  in  providing  the  manner 
of  sale  under  execution  provides:  *****  When  the  sale 
is  of  personal  property  capable  of  manual  delivery  it  must  be 
within  view  of  those  who  attend  the  sale.     *    *    *    " 

These  provisions  of  the  code  are  examined  for  the  purpose 
only  of  determining:  First,  whether  they  warrant  a  levy  upon  in- 
tangible property,  as  in  this  case;  and,  if  so,  whether  power  is 
conferred  to  effect  a  valid  sale  of  such  an  interest  in  personal 
property  without  actual  possession  by  the  officer. 

Prom  a  careful  consideration  of  the  statute  and  authorities 
we  think  both  propositions  must  be  answered  in  the  affirmative. 
Our  attention  has  not  been  directed  to  the  statutes  of  any  state  /         ' 

whose  provisions  for  reaching  alter  all  kinds  of  (non-exempt) 
property  by  means  of  execution  levy  and  sale,  are  broader  or 
more  far  reaching  than  those  of  this  territory.  With  the  un- 
doubted authority  and  power  to  reach,  hold  and  sell  this  class 
of  property  by  the  attachment  process — and  the  manifest  pur- 
pose of  the  legislature  to  require  such  interests  as  are  here  in- 
volved, liable  to  respond  to  the  law's  demands  upon  execution, 
sale,  we  feel  no  **hide-bound''  construction  of  the  various  pro- 
visions of  our  code  is  demanded;  and  to  our  minds  such  would 
be  the  construction,  if  it  w^as  determined  that  this  great  and 
valuable  interest  in  personal  property  could  not  be  reached, 
because  the  legislature  had  failed  to  provide  the  machinery  for 
paying  off  the  pledgee's  claim,  and  taking  possession  of  the 
pledge  itself  by  the  officer.  It  may  be  noticed  in  passing  that 
we  are  not  now  attempting  to  explain  how  the  pledge  itself 
may  be  taken  upon  execution  by  the  officer,  but  rather  the 
interest  in  personal  property  not  capable  of  manual  delivery, 
referred  to  in  Section  314,  Code  of  Civil  Procedure. 

This  view  of  the  subject  renders  it  unnecessary  to  consider 
at  all  the  question  discussed  by  counsel,  whether  the  certificate 
*'was  the  thing,  or  a  representative  of  the  thing,  of  value." 
Much  difficulty  has  been  experienced  and  some  conflict  of  au- 
thority has  arisen  in  the  attempt  to  adjust  the  procedure  to  the 
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rights  of  partners,  joint  tenants,  'tennents  in  common,  mort- 
gagor and  mortgagee,  pledgor  and  pledgee,  when  the  interest 
of  one  of  the  parties  was  sought  after  by  an  execution  creditor; 
yet  some  of  the  questions  may  be  considered  settled  by  the  au- 
thorities; and  that  under  statutes  like  our  own  no  authority  or 
power  is  vested  in  the  officer  to  disturb  the  pledgee's  possession 
ol  the  pledge,  while  the  debt  for  which  the  pledge  was  given 
remains  unpaid.  That  the  intangible  interest  of  the  pledgor 
in  property  of  this  character  was  intended  to  be  subject  to  exe- 
cution. That  no  interest  in  the  property  pledged  could  be  sold 
or  disturbed,  except  such  as  the  pledgor  had  at  the  time  of  the 
levy;  and  that  such  interest  may  be  conveyed  by  execution  sale 
to  a  purchaser  at  such  sale.  And  as  Gardiner,  J.,  well  says 
in  Stief  v.  Hart,  1  Comstock,  35:  **The  rights  of  the  pledgee 
are  as  important  as  those  of  the  judgment  creditor;  they  are 
also  prior  in  point  of  time;  both  should  be  respected  and  such 
construction  should  be  given  to  the  statute  as  will  enable  the 
creditor  to  reach  the  interest  of  the  pledgor  without  essentially 
impairing  the  right  of  the  pledgee  under  his  contract.'' 

The  supreme  court  of  Wisconsin  seems  to  have  been  fre- 
quently asked  to  pass  upon  this  question,  and  have  uniformly 
held  that  while  the  pledgee's  possession  of  the  property  could 
not  be  disturbed  by  an  execution  creditor,  still  the  pledgor's  in- 
terest might  be  levied  upon  and  sold  under  execution."  See 
Hass  V.  Prescott,  38  Wis.  146;  Saxton  v.  Williams,  15  Wis.  320. 
And  while  the  California  cases  cited  by  the  defendant's  counsel 
all  refer  to  levy  and  sale  of  intangible  interests  in  real  estate, 
still  the  same  general  principle  is  recognized. 

Without  attempting  then  to  repeat  here  the  proceedings  of 
the  officer  and  judgment  creditor,  from  the  time  of  the  rendi- 
tion of  the  judgment  to  the  commencement  of  this  action,  we 
think  there  was  a  valid  sale  under  the  execution  of  William  H. 
O'Reilly's  interest  in  the  4,278  shares  of  stock  held  in  pledge 
by  the  defendants,  viz:  his  right  of  redemption.  That  the  levy 
and  sale  in  no  way  disturbs  the  right  of  possession,  nor  the  title 
such  as  it  was,  then  held  by  the  pledgees.  The  pertinent  ques- 
tion then  is,  with  a  valid,  undisturbed  pledge  as  the  property 
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of  the  defendants,  and  the  valid  levy  and  sale  upon  execution, 
of  the  pledgor's  interest  in  the  pledge,  as  the  property  of  the 
plaintiffs,  what  are  the  relative  rights  of  the  parties  here? 
The  plaintiff  with  his  equitable  right  acquired  by  virtue  of  the 
execution  sale,  and  the  defendant  with  his  equitable  right  or 
title  obtained  by  virtue  of  the  pledge. 

The  plaintiff  strenuously  insists  that  no  legal  title  to  the 
shares  of  stock  has  passed  to  the  defendants,  because,  no  trans- 
fer had  been  made  to  them  upon  the  books  of  the  corporation. 
Thus  confessedly  admitting  no  legal  title  in  himself,  because 
he  is  here  praying  this  court  to  decree  to  him  the  performance 
of  that  very  act,  which  he  claims  is  the  prerequisite  to  all  legal 
title, — a  transfer  upon  the  books. 

A  race  between  equities  is  thus  instituted  which  may  be 
settled  by  applying  the  maxim  in  equity  that,  "between  equal 
equities  priority  of  time  will  prevail." 

This  rule  is  invoked  to  determine  the  order  between  con- 
flicting equities,  and  is  frequently  applied  to  questions  which 
arise  under  titles  acquired  through  equitable  assignments,  and 
unless  prevented  by  some  other  legal  objection,  must  be  con- 
clusive of  the  rights  of  the  parties  here. 

The  case,  In  re  Murphy,  61  Wis.  519,  was  a  contest  over 
the  legal  title  between  one  Eldred  who  took  a  common  law  as- 
signment of  one  share  of  the  capital  stock  of  the  Janesville 
Cotton  Manufacturing  Co. ,  but  before  he  had  presented  it  to 
the  company  for  transfer  upon  the  books  of  the  company.  Mur- 
phy had  levied  his  execution  upon  it,  against  Doyle,  the  as- 
signor of  Eldred.  The  execution  creditor  had  no  knowledge 
that  the  legal  title  had  been  conveyed  or  attempted  to  be  con- 
veyed at  the  time  of  the  levy,  and  that  court  keeping  themselves 
in  line  with  Maine  and  California  hold,  that  such  assignment  of 
stock,  without  being  transferred  upon  the  books  of  the  com- 
pany would  not  pass  the  legal  title  to  the  same  as  against  at- 
taching or  execution  creditors  of  the  assignor  without  notice 
of  such  attempted  transfer. 

To  the  same  effect  is  Sabin  v.  Bank  of  Woodstock,  21  Vt. 
353,  cited  by  counsel  for  plaintiff.     The  case  of  Perrin  v.  Reed, 
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35  Vt.  2,  cited  by  same  counsel,  presented  questions  relating  to 
attempted  levies  and  sales  of  real  estate  and  the  conflicting 
rights  of  the  parties  there  were  effected  by  the  law  regulating 
the  recording  of  deeds  of  transfer. 

And  tho  California  cases  also  cited  by  plaintiff  arose  from 
the  attempt  to  reach  by  levy  of  execution  intangible  interests 
in  real  estate;  and,  while  some  courts  under  different  statutes 
have  made  or  attempted  to  make  distinction  between  the  two 
classes  of  cases,  still  the  general  principal  is  enunciated  by  the 
Calfornia  courts  that  was  held  In  re  Murphy,  ante. 

And  as  we  view  the  nature  of  the  transaction  in  the  case  at 
bar  no  necessity  exists  for  us  to  attempt  to  question  the  sound- 
ness of  the  doctrine  of  those  cases,  even  if  we  were  inclined  to 
do  so;  which  certainly  is  not  the  case. 

The  levy  being  valid  it  necessarily  follows  that  the  at- 
tempted sale  by  Pox  to  himself,  of  the  shares  of  stock  in  con- 
troversy, and  after  a  copy  of  the  execution  had  been  served 
upon  him,  was  a  vain  proceeding,  O'Reilly's  equity  in  the  stock 
was  (so  far  as  Fox  was  concerned)  in  custodia  legis  from  that 
time;  and,  no  **presto  change"  proceeding  by  Pox  with  him- 
self could  have  the  effect  to  change  the  legal  status  of  the  prop- 
erty or  of  any  one's  rights  therein  so  long  as  the  possession 
was  still  retained  by  him.  Was  the  admission  of  Pox's  testi- 
mony error? 

The  defendant  was  put  upon  the  witness  stand  in  his  own 
behalf,  and  was  asked  concerning  an  agreement  between  him- 
self as  the  representative  of  the  firm  of  Stebbins,  Mund&  Pox, 
and  the  Merchants  National  Bank  of  Deadwood,  and  the  de- 
cedent William  H.  O'Reilly  concerning  the  possession  of,  and 
pledging  of  the  stock  as  found  by  the  court  below.  Counsel 
for  plaintiff  objected  to  this  testimony;  the  objection  was  over- 
ruled and  the  evidence  admitted.  Counsel  for  plaintiff  insists 
this  was  error  and  the  evidence  should  have  been  excluded  be 
cause  prohibited  by  Subdivision  2,  Section  446,  Code  of  Civil 
Procedure. 

It  is  insisted  in  reply  that  this  question  is  not  before  the 
court  for  review,  because  no  motion  was  made  to  correct  the 
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findings,  made  by  the  court;  no  objections  to  the  findings  was 
taken,  and  no  motion  made  for  a  new  trial.  Concerning  the 
question  of  practice  here  raised,  some  if  not  all  of  them  were 
presented  in  the  case  of  James  K.  Nichols  v.  Henry  A.  Bruns 
et  al. ,  argued  at  this  term  of  court,  and  we  leave  to  that  case 
to  establish  and  settle  the  practice  so  far  as  they  are  identical, 
only  saying,  that  this  court  will  not  review  the  findings  of  fact 
made  by  the  trial  court  nor  inquire  concerning  the  sufficiency 
of  the  evidence  to  support  them,  unless  the  exception  to  the 
finding  is  saved,  and  counsel  **point  out"  wherein  the  evidence 
is  insufficient. 

As  to  the  question  here  presented  we  think  the  defendant 
Fox  did  not  occupy  the  **party  relation  contemplated  by  the 
statute  and  was  not  therefore  disqualified  as  a  witness.  National 
Bank  v.  Jacobus,  109  U.  S.  275. 

So  far  as  the  contempt  and  stay  proceedings  are  concerned 
— there  seems  from  the  record  to  be  a  very  good  reason  why, 
under  the  circumstances,  the  defendant  should  not  have  been 
held  in  contempt  of  the  court's  order;  no  copy  of  the  judgment 
had  been  served  upon  Fox  as  required  by  law;  and  this  reveals 
somewhat  the  true  condition  of  affairs  and  manner  of  conduct- 
ing proceedings  in  our  over  worked  courts.  The  technical 
omission  of  the  plaintiff  in  omitting  to  serve  a  copy  of  the  judg- 
ment, furnished  an  avenue  of  escape  for  Fox  from  liability  for 
a  technical  contempt.  The  same  with  reference  to.  the  order 
or  want  of  an  order  staying  proceedings;  with  courts  over- 
whelmed with  work  and  attorneys  anxious  to  grasp  and  dispose 
of  cases  grown  grey  upon  the  calendar,  there  is  a  disposition 
among  lawyers  (and  the  judges  as  well)  to  take  much  for 
granted.  While  the  vice  of  such  a  practice  may  at  times  ap- 
pear and  shock  the  more  sensitive  and  well  balanced  legal  mind, 
still  it  may  be  considered  one  of  those  ''legal  necessities''  pecu- 
liar to  our  present  judicial  condition,  and  in  this  case  these 
questions  presented  by  thefee  two  assignments  of  error  were  mat- 
ters largely  in  the  hands  of  the  trial  court,  subject  to  his  control 
and  discretion;  and  we  are  unable  to  see  any  abuse  of  that  dis- 
cretion. 
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Application  was  made  to  the  court  on  the  6th  day  of  Sep- 
tember to  fix  the  amount  of  the  supersedeas  bond;  this  amount 
was  not  fixed,  however,  till  the  8th  day  of  September,  when 
the  stay  was  granted,  amount  of  bond  fixed,  and  amended  judg- 
ment rendered. 

It  may  be  that  the  court  with  the  whole  case  there  in  his  hand, 
orderSjdecrees,  motions,  and  judgments,  waived  some  of  the  strict 
statutory  requirements  and  presumed  some  things  to  have  been 
done,  which  as  a  technical  fact  were  not  performed.  The  courts 
are  compelled  to  do  that,  and  before  the  jurisdictional  control 
of  the  case  is  lost  to  the  court,  he  may  do  a  great  many  things 
with  his  records,  orders  and  judgments.  31  N.  W.  Rep.  847. 
See  Territory  v.  Christensen. 

We  see  no  error  in  this  branch  of  the  case  and  the  judg- 
ment must  be  affirmed.     All  the  justices  concurring. 


McCoRMACK  V.  Phillips. 

1.  Mode  of  trial—stipulation  as  to— binding  on  parties— Fore- 

closure OF  mechanics'  lien. 

lu  an  action  to  foreclose  a  mechanic's  lien,  where  the  parties  stip- 
ulate for  a  trial  by  jury  upon  the  issues  made  by  the  pleadings,  the 
verdict  of  the  jury  and  judgment  of  the  court  will  stand,  notwithstand- 
ing the  fact  that  the  mode  of  trial  adopted  by  the  parties  may  not  in 
all  respects  be  in  accord  with  the  ordinary  practice  in  such  cases,  if  the 
verdict  and  judgment  are  warranted  by  the  law,  pleadings  and  evidence. 

2.  Submission  of  law  question  to  jury— not  error,  when. 

Neither  the  submission  by  the  court  of  a  question  of  law  to  the 
jury,  nor  the  finding  of  the  jury  thereon  is  good  ground  for  exception 
or  assignment  of  error,  provided  such  finding  of  the  jury  is  right  in 

law,  under  the  evidence  in  the  case. 

* 

3.  Verdict— FAILURE  to  answer  special  questions— not  error. 

When  all  the  material  issues  in  the  case  are  fairly  and  fully  sub- 
mitted to  the  jury  under  proper  instructions,  and  a  general  verdict 
covering  all  the  issues  is  returned,  it  is  not  error  to  refuse  to  submit 
to  the  jury  special  questions  of  fact,  nor  is  it  error  in  such  case  if  the 
jury  fail  to  answer  such  special  questions. 

4.  Mechanic's  lien— for  sum  greater  than  is  due— effect  of. 

In  a  mechanic's  lien  the  claim  of  a  greater  sum  than  is  really  due 
after  deducting  all  just  credits,  will  not  invalidate  the  lien  unless  the 
claim  or  statement  is  wilfully  false. 
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5.  Judgment— ISSUE  of  execution  on. 

In  an  action  to  foreclose  a  mechanic's  lien,  a  judgment  which  di- 
rects the  issuance  of  an  execution  and  a  sale  of  the  property  to  satisfy 
the  lien,  in  the  manner  provided  by  law  for  the  sale  of  real  property  un- 
der execution,  is  not  erroneous. 

6.  Decree— LIEN  on  one  building— labor  and  materials  for  three 

BUILDINGS. 

An  assignment  of  * 'error  in  decreeing  a  lioji  on  the  land  and  one 
building  for  labor  and  materials  done  and  furnished  for  three  build- 
ings," fails  when  it  appears  that  the  lien  adjudged  to  plaintiff  is  the 
identical  one  filed,  described  in  the  complaint,  and  against  the  same 
property  described  in  the  lien  and  complaint,  and  no  other  property. 

7.  Decree-  sale  of  premises— instead  of  defendant's  interest  in. 

In  such  case  a  judgment  decreeing  the  sale  of  '*the  premises,"  in-  •  '^ 

stead  of  defendant's  right,  title  and  interest  therein,  is  not  erroneous. 

8.  Assignments  of  error— not  based  on  exceptions. 

Assignments  of  error  upon  the  trial,  not  based  upon  proper  and  suf- 
ficient exceptions  will  not  be  consiiered. 

9.  Same— different  errors  in  one.  ;i^ 

Different  errors  cannot  be  joined  in  one  assignment;  and  when  an 
assignment  groups  three  radically  different  questions  alluded  to  in  dif- 
ferent portions  of  the  charge  to  the  jury,  it  will  not  be  considered.  P, 

10  Jury  trial  in  foreclosure  of  lien— not  a  constitutional  right.  '% 

As  neither  the  mechanic's  lien  nor  the  action  to  enforce  it  existed 
at  common  law,  the  constitutional  guarantee  of  a  right  to  a  trial  by 
jury  cannot  apply  to  such  action;  and  the  allowance  of  a  jury  trial  is  a 
matter  of  discretion  to  be  determined  by  the  court,  and  not  a  matter  • 

of  right. 

Filed  May  26,  1887. 

Appeal  from  the  district  court  of  Minnehaha  county.  Action 
to  forclose  a  mechanic's  lien. 

S.  E,  Young  and  Andrew  G,  Phillips,  for  defendant  and  ap- 
pellant. 

Wilkes  db  Wells,  and  C.  H.  Winsor,  for  respondent. 

No  briefs  furnished. 

Francis,  J.  This  case  comes  up  on  appeal  from  the  dis- 
trict court  of  Minnehaha  county,  Fourth  judicial  district. 

The  plaintiff  brought  his  action  and  filed  his  complaint  for 
the  enforcement  of  a  mechanic's  lien  and  for  other  relief. 

The  defendant  filed  an  amended  answer,  denying  that  the 
plaintiff  was  entitled  to  his  lien,  and  alleging  nothing  due  to 
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the  plaintiff,  payment  in  full,  and  setting  up  by,  way  of  couo- 
ter-claim,  damages  for  bad  work  done  by  plaintiff  and  also 
arising  from  his  failure  to  complete  the  dwelling  house  within 
the  time  agreed  upon  in  the  contract,  etc. 

Plaintiff  replied  to  counter-claim,  denying  the  same. 

The  case  was  by  stipulation  referred  by  the  court  to  a 
referee  and  tried  before  him. 

Then,  by  another  stipulation,  the  report  of  the  referee  was 
set  aside  and  the  case  was,  as  provided  in  said  stipulation  tried 
as  a  jury  case,  and  the  jury  returned,  as  their  verdict:  ''We, 
the  jury  in  the  abo^e  entitled  action,  find  all  the  issues  herein 
in  favor  of  the  plaintiff,  and  assess  his  damages  at  the  sum  of 
five  hundred  and  ninety-four  and  nine  one -hundredths  dollars, 
including  interest  to  date;  and  that  he  is  entitled  to  a  lien 
therefor." 

Thereupon  the  court  rendered  judgment,  in  favor  of  the 
plaintiff  and  against  the  defendant,  for  that  sum,  with  interest 
at  seven  per  cent  per  annum  from  date  of  judgment,  and  for 
costs,  and  **further  ordered,  adjudged  and  decreed  that  the 
said  plaintiff  do  have  and  hold  a  lien  for  said  sum  of  money," 
upon  certain  lots  and  a  dwelling  house  situated  thereon,  the 
same  property  on  which  the  lien  was  filed  and  claimed,  and 
that  execution  issue  to  the  sheriff  directing  him  to  sell  said 
premises  to  satisfy  said  lien,  in  the  manner  provided  by  law 
for  the  sale  of  real  property  under  execution.  The  defendant 
appealed.  ^ 

The  important  questions  brought  up  by  this  appeal,  and 
the  views  expressed  in  this  opinion,  will  be  the  better  under- 
stood in  connection  with  the  complaint,  amended  answer,  re- 
ply and  stipulations,  which  are  as  follows: 

'*COMPLAINT. 

*'The  plaintiff  in  his  complaint  states  his  cause  of  action  as 
f  Hows: 

"i.  That  he  is  by  occupation  and  trade  a  contractor  and 
builder,  and  that  on  or  about  the  third  day  of  April,  1882,  he 
and  the  defendant,  Andrew  C.  Phillips,  entered  into  an  agree- 
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meet  in  writing,  a  copy  of  whjph  said  agreement  is  hereto  at- 
tached marked  **A''  and  made  a  part  hereof,  whereby  this  plain- 
tiff agreed  to  furnish  the  materials  and  erect  for  the  defendant  a 
certain  dwelling  house'  according  to  plans  and  specifications 
which  also  were  then  and  there  agreed  upon  in  writing  and  a  copy 
of  which  is  hereto  attached  marked  *'B*'  and  made  a  part  hereof. 

**2.  That  after  the  making  of  the  said  contract  above  men- 
tioned, and  about  the  same  date,  this  plaintiff  and  defendant 
entered  into  other  and  further  verbal  agreement  whereby  this 
plaintiff  for  and  in  consideration  of  the  sum  of  six  hundred  and 
thirty  dollars  to  be  to  plaintiff  paid  by  the  defendant,  agreed 
to  construct  and  build  and  furnish  the  materials  therefor,  a  cer- 
tain barn  and  outhouse  upon  the  same  premises  and  land  with 
said  dwelling  house. 

** And  plaintiff  further  avers  that  during  the  progress  of 
the  work  upon  said  dwelling  house  plaintiff  did  and  performed, 
at  the  request  of  the  defendant,  certain  other  work  and  made 
certain  changes  and  furnished  extra  matei'ials  on  said  dwelling 
house,  all  of  which  were  uot  embodied  in  nor  a  part  of  said 
written  agreement;  and  the  value  of  said  work,  changes  and 
extra  materials  amounts  to  the  sum  of  ten  hundred  and  twenty - 
one  and  76-100  dollars,  as  same  will  more  fully  appear  by  the 
detailed  account  thereof  hereto  attached  marked  **C'*  and  made 
a  part  hereof;  and  the  said  defendant  agreed  with  the  plaintiff 
to  pay  him  said  sum  of  money  above  and  in  addition  to  the  price 
agreed  upon  in  said  written  agreement. 

**3.  That  the  plaintiff  has  on  his  part  duly  performed  all 
of  his  agreements,  but  the  defendant  on  his  part  has  failed  to 
pay  the  plaintiff  the^um  of  sixty-four  hundred  and  twenty-one 
and  76-100  dollars  due  to  plaintiff  for  said  work,  labor  and  ma- 
terials, or  any  part  thereof  except  the  sum  of  six  hundred  and 
thirty  dollars  to  apply  in  payment  for  said  barn  and  outhouse, 
and  the  further  sum  of  twenty-eight  hundred  and  fifty-one  and 
64  100  dollars  to  arpply  generally  upon  the  amount  due  for  the 
said  work,  labor  and  materials  done  and  furnished  in  and  upon 
said  dwelling  house;  and  there  is  yet  due  and  unpaid  to  plain- 
tiff on  account  thereof  the  sum  of  1^2,940.12. 
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4.  ''That  the  lands  upon  which  said  dwelling  house  is  sit^ 
uated  are  lots  Nos.  15,  16,  17  and  18,  and  the  north  half  of  lot 
14,  all  in  block  No.  15,  in  Bennett's  addition  to  Sioux  Palls,  in 
Minnehaha  county,  Dakota  Territory,  and  the  defendant  was  at 
the  time  of  the  making  of  said  agreements  and  still  is  the 
owner  thereof. 

5.  **That  on  the  18th  day  of  January,  1883,  this  plaintiff  for 
the  purpose  of  securing  a  lien  upon  said  premises  for  the  work 
and  materials  aforesaid  done  and  furnished,'  duly  filed  with  the 
clerk  of  the  district  court  for  Minnehaha  county  a  just  and  true 
account  of  the  demand  due  plaintiff  after  allowing  all  credits 
and  containing  a  correct  description  of  the  property  charged 
with  said  lien,  and  duly  verified,  a  copy  of  which  is  hereto  at- 
tached marked  ''D''  and  made  a  part  of  this  complaint. 

6.  That  plaintiff  has  paid  the  sum  of  six  dollars  and  fifty 
cents  for  drawing  and  filing  the  said  lien. 

*'Wherefore  plaintiff  demands  judgment  for  the  sum  of 
twenty-nine  hundred  and  forty-six  and  62-100  dollars,  (Ii2,946.- 
62, )  and  that  the  same  be  adjudged  a  lien  against  the  lots 
and  dwelling  house  above  described. 

'*2d.  That  the  said  premises,  building  and  appurten- 
ances be  sold  under  the  decree  of  this  court  by  the  sheriff 
of  Minnehaha  county,  and  that  the  proceeds  of  such  sale  be  ap- 
plied to  the  payment  of  said  claim  of  plaintiff  and  the  costs  of 
this  action,  and  that  the  plaintiff  may  have  such  other  and  fur- 
ther relief  as  may  to  the  court  seem  just  and  proper.  Trans, 
p.    2. 

**The  contract  marked  *'A,"  annexed  to  the  complaint,  is 
as  follows: 

**This  agreement  made  this  third  day  of  April,  1882,  be- 
tween Andrew  C.  Phillips  and  Samuel  McCojnnack.  both  of 
Sioux  Falls,  county  of  Minnehaha,  and  Territory  of  Dakota, 
witnesseth: 

''That  in  consideration  of  the  mutual  promises  herein  con- 
tained the  parties  hereto  agree  as  follows: 

**Said  McCormack  will  provide  the  materials  for,  forth- 
with commence  and  build  without  delay  or  intermission,  except 
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from  necessities  of  weather,  a  house  lor  said  Phillips  on  his 
lots  on  the  northwest  corner  block  fifteen  in  Bennett's  addition 
to  Sioux  Falls,  according  to  plans,  designs  and  specifications 
to  be  signed  by  the  parties  hereto,  and  deliver,  said  house,  com- 
pletely finished  in  every  respect  ready  for  occupation,  to  said 
Phillips,  on  or  before  the  fir^t  day  of  September  next. 

**No  departure  from  plans  or  specifications  shall  be  made 
unless  assented  to  by  said  Phillips. 

'*Said  Phillips  may  require  any  alteration  in  plans  or  speci- 
fications, and  if  they  involve  any  change  of  price,  such  change 
of  price  if  not  mutually  agreed  upon,  shall  be  left  to  the  de- 
termination of  some  person  satisfactory  to  both  parties,  or  if 
necesssary  to  that  of  three  persons,  one  to  be  selected  by  each 
of  said  parties,  who  may  select  a  third  referee. 

**Said  Philips  may  claim  any  damage  from  defects  or  de- 
partures from  contract  not  assented  to  by  him  notwithstanding 
he  may  have  entered  into  and  occupied  said  house. 

**Said  Phillips  agrees  to  pay  said  McCormack  the  sum  of 
four  thousand,  seven  hundred  and  seventy  dollars  in  full  for 
his  work  and  materials,  as  follows:  When  stone  work  is  com- 
pleted »300.  When  frame  and  roof  is  sheathed  $1,000.  When 
sided  and  shingled  $400.  When  building  is  ready  for  plaster- 
ing $300.  When  plastered  and  chimneys  built  $750.  When  the 
house  is  finished  $1,020. 

*'Said  McCormack  may  demand  from  Phillips  at  any  time 
good  and  sufficient  security  for  the  payment  of  any  or  all  said 
sums  of  money  as  a  condition  of  the  furnishing  said  materials 
and  the  performance  of  said  work;  and  said  Phillips  may  at  any 
time,  as  a  condition  of  any  or  all  of  said  payments,  demand 
from  said  McCormack  good  and  sufficient  security  for  the  fur- 
nishing of  any  of  the  materials  or  the  performing  any  of  the 
work  named  in  the  plans  and  specifications  herein  referred  to 
and  for  indemnity  against  mechanic's  liens. 

'  *In  witness  whereof  the  said  parties  have  hereunto  set 
their  hands,  the  day  and  year  first  above  written. 

**The  words  *from  said  McCormack'  interlined  before  sign- 
ing. A.  C.  Phillips, 
** Witness,  Arthur  C.  Phillips.  S.  McCormack. 
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**Trans.  p.  5. 

*'The  specifications  marked  **B"  are  apuexed  to  complaint. 
Trans,  p.  6. 

**Also  account  marked  *'C"  save  as  set  out  in  lien  claim. 
Trans,  p.  54. 

-STIPULA*TION. 

**And  on  the  28th  day  of  April,  1884,  the  following  stipla- 
tion  was  entered  into  by  and  between  the  plaintiff  and  defend- 
ant. 

**This  stipulation  made  and  entered  into  this  28th  day  of 
April,  A.  D.  1884,  by  and  between  the  parties  hereto,  wit- 
nesseth : 

1.  That  the  above  cause  is  hereby  referred  to  Frank  L. 
Boyce,  Esq. ,  of  Sioux  Palls,  to  hear  and  determine  any  or  all 
issues  of  fact  that  may  arise  in  this  action,  and  to  report  his 
findings  of  fact  to  the  court,  within  twenty  days  after  the  tes- 
timony is  closed. 

2.  It  is  further  stipulated  that  said  trial  shall  commence 
on  the  first  Monday  in  June,  1884,  and  shall  continue  until  tried, 
under  the  direction  of  the  said  Frank  L.  Boyce. 

3.  '*It  is  further  stipulated  that  the  defendant  may  have 
leave  to  amend  his  answer  on  file  herein,  at  any  time  prior  to 
the  15th  of  May,  1884,  on  condition  of  paying  five  dollars  costs, 
and  that  the  plaintiff  has  leave  to  reply  to  said  amended  an- 
swer on  or  before  the  25th  day  of  May,  1884.     Trans,  p.  20. 

-AMENDED  ANSWER. 

**The  defendant  answered  the  plaintiff's  complaint,  setting 
up  the  following  defenses: 

**Admits  the  contract  and  specifications;  the  amounts  for 
which  plaintiff  has  given  his  credit,  and  that  plaintiff  has  put 
up  certain  buildings  on  his  lots  situated  as  alleged  in  complaint 

2.  Denies  each  and  every  allegation  contained  in  said 
plaintiff's  complaint,  except  as  herein  expressly  admitted.  Ex- 
pressly denies  that  plaintiff  has  on  his  part  duly  performed  all 
of  said  agreements  under  said  contract;    denies   that  there  is 
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anything  due  plaintiff  upon  s^id  contract,  or  that  he  is  entitled 
to  any  mechanic's  lien  as  prayed  for,  and  denies  that  plaintiff 
ever  completed  completed  said  contract  work.  Denies  that  the 
sum  of  six  hundred  and  thirty  dollars  was  paid  by  him  to  plain- 
tiff in  full  for  the  furnishing  of  the  materials  for,  and  the  con- 
struction of  a  bam  and  outhouse  as  alleged  by  plaintiff,  but 
states  the  fact  to  be,  that  the  said  sum  was  paid  to  apply  gen- 
erally on  the  material  furnished,  and  for  the  construction  of 
the  barn  and  outhouse  and  dwelling. 

**2.  Admits  with  reference  to  the  plaintiff's  claim  for  ex- 
tra material  and  work,  as  set  out  in  said  '^Exhibit  G,"  that 
plaintiff  did  furnish  extra  material  and  do  extra  work  upon  said 
dwelling  house  and  as  claimed  by  him,  to  the  amount  of,  and 
for  which  he  is  entitled  to,  the  sum  of  four  hundred  dollars,  and 
no  more. 

'*4.  Alleges  that  he  has  paid  plaintiff,  or  to  his  order,  or 
for  him,  in  addition  to. the  three  thousand  four  hundred  and 
eighty-one  and  64-100  dollars  set  out  by  him,  the  further  sum 
of  two  thousand  six  hundred  and  one  and  95-100  dollars,  to- wit: 
*^Cash,  being  difference  in  amount  paid  plaintiff  and  the 
amount  for  which  plaintiff  has  given  defendant  credit, 

**UnderdateofMay  13,  1882 1  34  66 

**To  cash 500  00 

**0n  order  to  T.  S.  Stratton 459  00 

"On  order  to  Leavitt  &  Vincent 385  00 

''On  order  to  H.  L.  HoUister 875  00 

*  *On  order  to  Morrison  Bros 61  00 

"Cash  paid  J.  H.  Rice  &  Co.,  glass 68  00 

"Cash  paid  Oliver  &  Cragin,  mantles 104  00 

"Cash  paid  P.  W.  Taylor,  flooring  for  dining  room  and 

pantry 30  79 

**Cash  paid  Anderberg  &  Son,  for  graining  and  varnish- 
ing hall,  parlor  and  sitting  room 84  50 

"Making  altogether  the  sum  of  six  thousand  and  eighty- 
three  and  59-100  dollars. 

5.    Defendant  further  answering  to  the  complaint  herein, 

V.4DAK. — 33 
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and  for  a  counter-claim,  alleges  that  the  plaintiff  built  said 
dwelling  house  and  bam  in  a  bad  and  unworkmanlike  manner, 
and  that  he  violated  said  contract: 

**Pirst.  In  the  excavation  for  the  cellar;  in  the  cellar 
walls  and  cellar  windows;  and  in  the  inside  cellar  of  said  dwell- 
ing house. 

*'Second.  In  the  well  and  in  the  cistern  and  its  connec- 
tions; in  the  sewer  and  water-pipes,  and  in  the  water  closet. 

**Third.  In  changing  partitions  in  front  hall,  i)arlor,  din- 
room  and  pantry  in  first  story,  and  in  the  hall,  bath  room,  and 
two  bedrooms  in  the  second  story  of  said  dwelling  hou&e. 

Fourth.  In  the  alcove  at  head  of  front  stairs,  in  verandas, 
roof,  and  observatory  of  said  house,  and  in  not  finishing  said 
observatory. 

Fifth.  In  not  bridging  the  second  story  floor  joist  of  said 
house;  in  not  covering  the  exterior  walls  with  felt  building  pa- 
per, nor  the  roof  with  tarred  felt;  and  in  not  plastering  the  in- 
terior walls  in  attic,  and  in  not  putting  in  registers. 

**Sixth.  In  the  doors  in  the  front  hall  and  dining  room, 
and  in  the  front  doors,  one  pair  of  sliding  doors,  two  outside 
doors,  and  in  the  transoms  and  corner  heads  of  said  house. 

**In  the  back  stairway  of  said  house;  and  in  the  cellar  stair- 
way and  opening  for  cellar  stairs. 

Eigth.     In  the  roof  and  ventilator  of  said  barn. 

Ninth.  That  said  dwelling  house  was  not  completed  for 
occupancy  on  or  before  the  time  agreed  upon  in  said  contract, 
and  defendant  was  thereby  compelled  to  pay,  and  did  pay,  the  sum 
of  twenty-five  dollars  for  rent  for  the  month  of  September,  1882. 
All  to  the  great  damage  of  this  defendant,  to- wit:  In  the  sum 
of  eleven  hundred  and  forty  six  dollars. 

**6.  And  the  defendant  further  answering,  says,  that  in 
and  by  said  written  contract  and  specifications  above  referred 
to  is  the  following  clause,  to-wit:  'Any  details  omitted  in 
these  specifications  which  are  necessary  to  make  the  building 
or  other  specified  work  complete,  as  to  be  considered  as  a  part 
of  the  contract,  the  same  asif  they  were  specifically  naentioned,* 
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which  part  of  said  contract  said  defendant  hereby  specially  in- 
sists upon. 

**7.  And  the  defendant  further  answering  says,'  that  in 
said  written  contract  is  the  following  clause:  *Said  Phillips 
may  require  any  alterations  in  plans  or  specifications,  and  if 
they  shall  involve  any  change  of  price,  such  change  of  price,  if 
not  mutually  agreed  upon,  shall  be  left  to  the  determination  of 
some  person  satisfactory  to  both  parties,  or  if  necessary,  to  that 
of  three  persons,  one  to  be  selected  by  each  of  said  parties,  who 
may  select  a  third  referee' — which  part  of  said  contract  said  de- 
fendant hereby  insists  on. 

**8.  And  the  defendant  further  answering  says,  that  on  or 
about  the  9th  day  of  October,  1882,  the  Parley  &  Loetscher 
Manufacturing  Co. ,  of  Dubuque,  Iowa,  sued  out  a  writ  of  at- 
tachment against  the  property  of  the  defendant  herein,  for  the 
recovery  of  the  sum  of  11,273.65  for  building  materials  pur- 
chased by  the  plaintiff  herein  for  said  dwelling  house,  and  that 
said  action  was  pending  in  the  district  court  of  Dubuque  county, 
Iowa,  at  the  time  the  mechanic's  lien  herein  was  filed;  and,  as 
this  defendant  is  informed  and  believes,  none  of  said  building 
material  has  ever  been  paid  for  by  said  plaintiff  McCormack. 

''Wherefore  this  defendant  prays, 

First.  That  the  proceedings  of  the  plaintiff  herein  be  dis- 
missed with  costs. 

**Second.  That  it  be  adjudged  and  decreed  by  this  court 
that  this  defendant  is  not  indebted,  under  said  contract,  to  said 
plaintlfif,  as  set  forth  in  his  claim  and  complaint  herein,  or  in 
any  sum  whatever,  and  that  he  have  no  lien  on  the  premises 
referred  to  therein,  and  that  all  liens  or  claims  of  lien  on  said 
premises  heretofore  filed  in  the  office  of  the  clerk  of  this  court 
be  discharged  and  cancelled  of  record  in  said  office. 

"Third.  That  said  defendant  have  judgment  against  said 
plaintiff  for  the  said  sum  of  eleven  hundred  and  forty-six  dollars, 
by  reason  of  the  matters  and  facts  set  forth  as  a  counter-claim 
herein,  with  interest  from  the  first  day  of  October,  1882,  besides 
costs,  and  that  this  defendant  have  such  other  and  further  rer 
lief  as  may  seem  just  to  this  court. 
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'•REPLY. 

*'0n  the  24th  day  of  May,  1884,  plaintiff  replied  to  counter- 
claim set  up  in  defendant's  answer,  denying  generally  and  spe- 
cifically each  and  every  allegation  thereof.     Trans,  p.  19. 

-STIPULATION. 

• 

*'This  stipulation  made  and  entered  into  this  226.  day  of 
December,  A.  D.  1884,  in  open  court,  at  November  term  for 
Minnehaha  county,  A.  D.  1884. 

•  *  Whereas  the  above  entitled  cause  was  submitted  to  F.  L. 
Boyce,  Esq.,  as  referee  at  the  April  term  of  this  court  by  stip- 
ulation, and  whereas  the  said  referee  proceeded  to  try  said 
cause  under  an  order  of  said  court  in  accordance  with  aforesaid 
stipulation  and  filed  his  report  in  said  court  on  the  5th  day  of 
December,  A.  D.  1884,  and  whereas  the  defendant  moved  to 
have  said  report  set  aside,  as  by  his  motion  filed  December  18, 
A.  D.  1884.  Now  therefore  it  is  hereby  agreed  and  stipulated 
by  and  between  the  parties  to  this  suit  that  said  report  may  be 
set  aside  by  the  court,  and  the  cause  stand  upon  the  calendar 
for  jury  trial  at  the  next  term  of  that  court,  to-wit:  The  April 
term  of  the  district  court  for  Minnehaha  county,  and  that 
neither  party  shall  object  to  the  trial  by  jury,  but  hereby 
agrees  that  it  shall  be  tried  by  a  jury.  It  is  further  stipulated 
that  all  the  costs  of  this  suit  heretofore  made,  before  the  referee 
or  otherwise,  shall  follow  and  be  taxed  against  the  party  de- 
feated. It  is  further  stipulated  that  the  cause  shall  be  tried 
upon  the  issue  as  now  made  up,  and  no  amendments  made 
without  consent. 

Done  in  open  court,  this  26th  day  of  December,  A.  D.  1886. 

Wilkes  &  Wells  and  D.  R.  Bailey, 

Attorneys  for  Plaintiff. 
C.  H.  Wynn, 
Attorney  for  Defendant.'' 

On  the  request  of  my  associates  on  the  bench,  I  have  care- 
fully reviewed  the  case  brought  up  for  hearing  on  this  appeal. 

A  mechanics  lien  did  not  exist  at  common  law  and  is  a 
special  privilege  or  remedy  siu  generis^  of  statutory  birth,  and 
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it  necessarily  follows  that  there  was  at  common  law  no  means 
of  enforcing  what  did  not  exist,  and  the  action  to  enforce  it  is 
also  »ui  generis,  and  of  statutory  origin.  The  party  entitled  to 
the  lien,  and  the  means  of  enforcing  it,  can  have  what  the  stat- 
ute gives  and  no  more. 

As  said,  by  Allek,  J.,  in  Mushlitt  et  ah  v.  Silverman,  50 
N.  Y.  362:  **The  lien  claimed  by  the  plaintiff  is  the  creature  of 
statute,  and  depends  solely  for  its  validity  upon  the  act  creat- 
ing it.  The  act  is  an  innovation  upon  the  common  law,  affect- 
ing property  and  rights  of  property,  authorizing,  as  it  does, 
property  to  be  encumbered  without  or  against  the  consent  of 
the  owner,  and  without  a  resort  to  legal  process  or  judicial  ac- 
tion. Such  an  act  cannot  be  extended,  in  its  operation  and  ef- 
fect, beyond  the  fair  and  reasonable  effect  of  the  words  used." 

And  this  view  may  well  be  applied  to  the  action  for  and 
the  enforcement  of  the  lien,  and  will  aid  in  the  consideration  of 
the  nature  of  the  action,  and  of  the  means  and  procedure  that 
may  be  resorted  to  for  its  enforcement.  I  will  now  refer  to 
some  of  the  provisions  of  the  Code  of  Civil  Procedure,  relating 
to  the  remedy  or  lien  called  a  mechanic's  lien. 

Chapter  31^  Section  655:  '*Every  mechanic  or  other  per- 
son who  shall  do  any  labor  upon,  or  furnish  any  materials, 
machinery  or  fixtures  for  any  building,  erection  or  other  im- 
provements upon  land,  including  those  engaged  in  the  construc- 
tion or  repair  of  any  work  of  internal  improvement,  by  virtue 
of  any  contract  with  the  owner,  his  agent,  trustee,  contractor, 
or  sub-contractor,  upon  complying  with  the  provisions  of  this 
chapter,  shall  have  for  his  labor  done,  or  materials,  machinery 
or  fixtures  furnished,  a  lien  upon  such  building,  erection,  or 
improvement,  and  upon  the  land  belonging  to  such  owner,  on 
which  the  same  is  situated,  to  secure  the  payment  of  such  labor 
done  or  materials,  machinery  or  fixtures  furnished." 

Section  662:  '*Every  person,  except  as  has  been  provided 
for  sub-contractors,  who  wishes  to  avail  himself  of  the  provis- 
ions of  this  chapter,  may  file  with  the  clerk  of  the  district  court 
of  the  county  or  judicial  sub-division  in  which  the  building, 
erection  or  other  improvement  to  be  charged  with  the  lien  is 
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situated,  and  within  ninety  days  after  all  the  things  aforesaid 
shall  have  been  furnished  or  the  labor  done,  a  just  and  true  ac- 
count of  the  demand  due  him,  after  allowing  all  credits,  and 
containing  a  CO!  rect  description  of  the  property  to  be  charged 
with  said  lien,  and  verified  by  afiidavit;  but  a  failure  to  file  the 
same  within  the  time  aforesaid  shall  not  defeat  the  lien,  except 
against  purchaser  or  incumbrancers  in  good  faith,  without  no- 
tice; whose  rights  accrued  after  the  ninety  days,  and  before  any 
claim  for  the  lien  was  filed." 

Section  663  requires  the  clerk  of  the  district  court  to  "en- 
dorse upon  every  account  the  date  of  its  filing,  and  make  an 
abstract  thereof  in  a  book  to  be  kept  by  him  for  that  purpose, 
and  properly  endorsed,  containing  the  date  of  its  filing,  the 
name  of  the  person  filing  the  lien,  the  amount  of  said  lien,  the 
name  of  the  person  against  whose  property  the  lien  is  filed, 
and  a  description  of  the  property  to  be  charged  with  the  same." 

Section  664  fixes  or  regulates  the  priority  of  such  liens  as 
follows:  The  liens  for  labor  done  or  things  furnished  shall 
have  priority  in  the  order  of  the  filing  of  the  accounts  thereof, 
as  aforesaid  and  shall  be  preferred  to  all  other  liens  and  in- 
cumbrances  which  may  be  attached  to  or  upon  said  building, 
erection  or  other  improvement,  and  to  the  land  on  which  the 
same  is  situated,  or  either  of  them,  made  subsequent  to  the 
commencement  of  said  building,  erection  or  other  improve- 
ment." 

Section  665:  **The  entire  land  upon  which  any  such  build- 
ing, erection  or  other  improvement  is  situated,  including  that 
portion  of  the  same  not  covered  therewith,  shall  be  subject 
to  all  liens  created  by  this  chapter,  to  the  extent  of  all  the 
right,  title  and  interest  owned  therein  by  the  owner  thereof, 
for  whose  immediate  use  or  benefit  such  labor  was  done  or 
things  furnished;  and  when  the  interest  owned  in  said  land  by 
such  owner  of  such  building,  erection  or  other  improvement,  is 
only  a  lease  hold  interest,  the  forfeiture  of  such  lease  for  the 
non-payment  of  rent,  or  for  non-compliance  with  any  of  the 
other  stipulations  therein,  shall  not  forfeit  or  impair  such  liens 
so  far  as  it  concerns  such  buildings,  erections  and  improve- 
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ments,  but  the  same  may  be  sold  to  satisfy  said  lien,  and  be 
removed  within  thirty  days  after  the  sale  thereof,  by  the  pur- 
chaser." 

Section  666  provides  for  the  priority  of  mechanic*s  liens 
over  other  liens  and  incumbrances,  as  follows:  **The  lien 
for  the  things  aforesaid,  or  work,  shall  attach  to  the  build- 
ings, erections  or  improvements  for  which  they  were  furnished 
or  done,  in  preference  to  any  prior  lien  or  incumbrance, 
or  mortgage  upon  the  land  upon  which  the  same  is  erected  or 
put,  and  any  person  enforcing  such  lien  may  have  such  build- 
ing, erection  or  other  improvement  sold  under  execution,  and 
the  purchaser  may  remove  the  same  within  a  reasonable  time 
thereafter. '' 

Section  667  furnishes  the  only  means  extended  by  our 
codes  for  making  the  lien  available  for  the  collection  or  satis- 
faction of  the  debt  upon  which  it  is  primarily  founded  under 
the  contract  as  follows:  '*Any  person  having  a  lien  by  virtue 
of  this  chapter  may  bring  an  action  to  enforce  the  same  in  the 
district  court  of  the  county  or  judicial  sub-division  where  the 
property  is  situated,  and  any  number  of  persons  claiming  liens 
against  the  same  property  may  join  in  the  same  action,  and 
when  separate  claims  are  commenced  the  court  may  consolidate 
them.  The  court  may  also  allow  as  part  of  the  costs  the  money 
paid  for  filing  each  lien,  and  the  sum  of  five  (5)  dollars  for 
drawing  the  same." 

Section  668:  *'Upon  the  written  demand  of  the  owner,  his 
agent  or  contractor,  served  on  the  person  holding  the  lien,  re- 
quiring him  to  commence  suit  to  enforce  such  lien,  such  suit 
shall  be  commenced  in  thirty  days  thereafter,  or  the  lien  shall 
be  forfeited. " 

Section  669:  "Every  person  for  whose  immediate  use  and 
benefit  any  building,  erection  or  improvement  is  made,  having 
the  capacity  to  contract,  including  guardians  of  minors  or  other 
persons,  shall  be  included  in  the  word  owner  thereof." 

These  provisions  of  law  clearly  bear  out  the  assertion  that 
the  lien  and  the  right  to  enforce  it  are  peculiarly  sui  generis, 
unlike,  in  some  respects,  any  other  lien  or  the  means  furnished 
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for  its  enforcement,  the  lien  itself  being  almost  unique  in  this 
particular,  viz:  that  one  individual,  by  complying  with  certain 
provisions  of  the  law  creating  the  lien,  may  secure  and  hold  the 
right  to  a  valid  and  effectual  lien  upon  the  building,  or  the 
building  and  land,  of  another  without  his  assent  or  consent,  or 
knowledge,  and  against  his  will,  and  that  such  lien,  so  secured 
and  held,  will,  when  judicially  found  to  exist,  take  priority  and 
rank  over  other  liens  and  incumbrances  placed  upon  said  build- 
ing and  the  land  upon  which  it  stands,  by  the  voluntary  and 
solemn  act  of  the  owner,  prior  to  the  creation  of  the  mechanic's 
lien. 

As  noted,  our  code  gives  to  any  person  having  a  mechanic's 
lien,-  that  is  any  person  who  has  entitled  himself  to  the  lien  by 
complying  with  certain  requirements  of  law,  the  right  **to  bring 
an  action  to  enforce  the  same,"  bat  the  code  is  silent  as  to  the 
nature  of  said  action  which  is  left  to  be  determined  from  the 
nature  of  the  lien  itself  and  the  issues  involved  in  the  action. 

On  behalf  of  the  appellant  it  is  insisted  that  the  action 
tried  in  the  court  below,  and  now  here  on  appeal,  is  an  equita- 
ble action,  and  the  respondent  contends  that  it  is  an  action  or 
proceeding  at  law. 

As  provided  in  Section  12  of  the  Code  of  Civil  Procedure, 
**An  action  is  an  ordinary  proceeding  in  a  court  of  justice,  by 
which  a  party  prosecutes  another  party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or 
the  punishment  of  a  public  offense." 

And  Section  14:  '*ActioDS  are  of  two  kinds:  1.  Civil.  2, 
Criminal." 

Section  33  (same  code)  in  providing  for  one  form  of  action, 
enacts  that  '  'The  distinctions  between  actions  at  law  and  suits 
in  equity,  and  the  forms  of  all  such  actions  and  suits,  hereto- 
fore existing,  are  abolished;  and  there  shall  be  in  this  territory 
hereafter,  but  one  form  of  action  for  the  enforcement  or  protec- 
tion of  private  rights  and  the  redress  of  private  wrongs,  which 
shall  be  denominated  a  civil  action." 

Section  109  (same  code)  provides  that  **A11  forms  of  plead- 
ing heretofore  existing  are  abolished;  and  hereafter  the  forms 
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of  pleading  in  civil  actions  in  courts  of  record,  and  the  rules  by , 
which  the  sufficiency  of  the  pleadings  is  to  be  determined,  are 
those  prescribed  by  this  act." 

It  is  certain,  then,  that,  in  this  territory,  all  actions  for  en- 
forcing or  protecting  private  rights,  or  for  redressing  or  pre- 
venting private  wrongs,  are  to  be  brought  in  the  one  form  of  a 
"civil  action, "  whether  the  issues  raised  or  involved  therein 
are  legal  or  equitable,  or  both.  And  an  action  to  enforce  a  me- 
chanic's lien  is  an  action  for  the  enforcement  of  a  private  right. 
In  general  a  civil  action  may  be  either  legal  or  equitable,  and. 
in  states  where  the  distinction  between  acourtof  lawandacourt 
of  chancery  exists,  the  legal  action  goes  to  a  court  of  law,  and 
the  equitable  action  to  chancery. 

In  this  territory,  however,  **there  are  no  separate  courts 
of  law  and  of  equity,  and  all  remedies,  legal  or  equitable,  are 
administered  by  the  same  courts  or  judges,  according  to  the 
circumstances  of  the  particular  case.''  What  might,  therefore, 
be  very  material  in  jurisdictions  wherein  courts  of  law  and  of 
chancery  exist  independent  of  each  other,  and  in  which  the 
old  rule  of  procedure,  as  to  actions  at  law  and  proceedings 
in  equity,  is  definitely  followed  and  strictly  enforced,  namely — 
is  the  case,  to  be  heard,  ^gnizable  in  a  court  of  law,  or  must 
it  be  heard  in  a  chancery  court — is  not  of  importance  in  this 
territory  where,  as  we  have  seen,  such  distinction  between 
courts  has  been  abolished,  and  there  is  but  one  form  of  civil 
action  and  no  court  of  chancery  separate  and  distinct  from  a 
court  of  law,  the  district  courts  and  the  supreme  court,  each, 
sitting  amply  clothed  with  legal  and  equitable  jurisdiction  and 
authority  and  having,  under  the  organic  act,  chancery  as  well 
as  common  law  jurisdiction. 

The  important  point,  then,  is  not  as  to  the  jurisdiction  or 
power  of  the  court,  but  as  to  the  nature  of  the  action  brought 
to  enforce  a  mechanics  lien,  not,  I  repeat,  with  respect  to  the 
existence  of  jurisdiction  and  power  on  the  part  of  the  court  to 
hear  and  determine  the  action,  but  with  respect  to  the  mode 
and  scope  of  the  exercise  of  such  jurisdiction  and  power,  and 
the  application  and  effect  of  the  pleadings,  th*e  mode  of  trying 
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the  action,  the  relief  to  be  granted,  the  judgment  or  decree  to 
be  rendered,  and  the  office  and  effect  of  such  judgment  or  de- 
cree. 

And  in  considering  these  matters  we  might,  naturally  and 
logically,  first  inquire:  What  is  the  nature  of  an  action  brought 
in  this  territory,  to  enforce  a  mechanic's  lien?  Is  it  solely  an 
action  at  law  upon  contract?  Is  it  purely  an  equitable  action? 
or  has  it  the  nature  and  elements  of  both  a  legal  and  an  equita- 
ble action?  And  if  it  has  some  of  the  essential  characteristics 
of  both  a  legal  and  an  equitable  action,  which,  the  legal  or  the 
equitable,  so  predominates  as  to  control  the  question  whether 
the  action  is  one  to  be  tried  before  the  court  alone,  the  court 
having  the  power  to  submit  a  disputed  question  of  fact  to  a 
jury  for  their  special  finding,  or  is  an  action  to  be  tried  before 
the  court  and  a  jury,  and  in  which  the  jury  may  render  a  gen- 
eral verdict  and  may  also  answer  such  special  interogatories  as 
may,  by  the  court,  be  submitted  to  them.  And,  in  such  an 
action,  can  a  personal  judgment  be  rendered  against  the  de- 
fendant? 

I  here  remark  that  an  action  to  enforce  a  mechanic's  lien  is 
not  one  in  which  either  party  may  of  right  invoke  the  aid  of 
our  national  constitution  and  dem^d  a  jury  trial,  since,  as 
stated  in  Hayne  on  New  Trial  and  Appeal,  Sec.  34,  page  117: 
**The  constitutional  guaranty  of  a  jury  trial  applies  only  to  the 
cases  in  which  it  was  proper  at  common  law. '' 

As  neither  the  mechanic's  lien  itself,  nor  the  action  to  en- 
force it,  existed  at  common  law,  this  constitutional  guaranty 
cannot  apply  to  such  actions,  and  the  allowance  of  a  jury  trial 
is  a  matter  of  court  discretion  in  such  cases,  and  not  a  matter 
of  right.  It  should  be  carefully  observed  that  we  are  now 
speaking  of  an  action  brought  simply  and  solely  to  enforce  a 
mechanic's  lien. 

Although  some  very  erudite  judges  have  undertaken  to 
hold  to  the  contrary,  there  is,  nevertheless,  to  a  certain  extent, 
a  similarity  or  analogy  between  a  mortgage  lien  and  a  me- 
chanic's lien,  and  the  action  to  foreclose  the  one  and  to  enforce 
the  other,  and  tlae  scope  and  result  of  the  action. 
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The  mortgage  and  the  mechanic's  lien  are  each  a  special 
security  for  a  debt,  and  each  attach  to  property.  In  each  case 
the  remedy  and  relief  consists  in  having  the  lien  declared  a 
valid  charge  or  encumbrance  upon  property,  and  such  property 
adjudged  or  decreed  to  be  sold  to  pay  and  satisfy  the  debt. 
And,  in  the  case  of  both  liens,  other  liens  or  incumbrances  may 
have  to  be  considered.  Also  in  an  action  brought  simply  to 
foreclose  a  mortgage,  and  in  an  action  brought  solely  to  enforce 
a  mechanic's  lien,  unless  provided  for  by  direct  statutory  law, 
there  cannot  be  a  personal  judgment  rendered  for  the  debt, 
against  the  defendant  the  debtor,  nor  a  judgment  for  deficiency. 
Neither  in  the  absence  of  statuory  provisions  can  the  court  bar 
the  equity  of  redemption. 

The  learned  judge  in  charging  the  jury  in  the  trial  of  this 
case,  in  referring  to  the  nature  of  the  action,  said:  *'This  is 
in  the  nature  of  an  equitable  proceeding  that  under  the  law 
may  be  settled  and  disposed  of  in  this  court.  This  is  an  action 
at  law  in  its  nature  equitable.  As  shown  by  the  pleadings, 
stipulations,  and  procedure  at  the  trial  it,  evidently,  was  not  a 
pure  suit  in  equity,  and  was  of  mixed  blood.'' 

Mechanic's  lien  laws  exist  in  most,  if  not  all,  of  the  states 
and  territories,  and  have  been  and  are  the  source  of  much  liti- 
gation resulting  in  numerous  and  widely  differing  decisions  and 
opinions,  generally  and  necessarily  largely  based  upon  the  par- 
ticular provisions  of  local  laws,  with  respect  to  the  character 
and  extent  of  the  lien,  the  nature  of  the  action  or  proceeding 
to  enforce  it,  the  necessary  steps  or  requirements  entitling  one 
to  it,  the  mode  of  procedure  and  the  relief  to  be  afforded  in  en- 
forcing the  lien.  In  all  the  decisions,  however,  there  is  a  sim- 
ilar and  recognized  vein  of  certain  well  established  fundamental 
legal  or  equitable  principles,  relating  to  the  general  character 
and  nature  of  the  lien  itself,  but  modified,  limited,  extended  or 
applied  under  the  controling  provisions  of  local  law  applicable 
only  to  cases  arising  under  the  particular  jurisdiction. 

Counsel  for  respondent  in  support  of  their  contention  that 
**the  enforcement  of  a  mechanic's  lien  under  our  statute  is  a 
proceeding  at  law,"  cite  Marsh  v.  Praser,  27  Wis.  596,  which 
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was  decided  in  1871.  At  that  time  the  definition  of  an  action, 
in  the  revised  statute  of  Wisconsin,  (R.  S.  Chap.  122,  Sec  2, 
Taylor's  Revision  page  1417)  was  the  same  (except  the  word 
**prevention''  instead  of  the  **punishment"of  crimes)  as  in  Sec. 
12  of  our  Code  of  Civil  Procedure,  before  quoted,  and  Section  8 
same  chapter,  Taylor's  Revision,  page  1418,  was  the  same  as 
Section  33  of  our  said  Code  of  Civil  PixKjedure  (also  before 
quoted)  abolishing  the  distinctions  between  actions  at  law  and 
suits  in  equity  and  the  forms  thereof,  theretofore  existing,  and 
providing  for  one  form  of  action  called  a  * 'civil  action."  And 
the  Wisconsin  provision  for  enforcing  the  lien  (Taylor's  Revis- 
ion Chap.  153,  Sec.  14,  page  1765,)  enacted  that,  '*In  all  cases 
of  lien  created  by  this  chapter,  the  person  having  a  claim  filed, 
in  accordance  with  its  provisions,  may  proceed  to  recover  it  by 
personal  action  against  the  debtor,  his  executors  or  administra- 
tors; or  when  the  plaintiff  is  a  sub-contractor,  the  owner  of  the 
building  may  be  made  a  party  to  such  action;  and  the  court 
may  render  judgment  therein  which  shall  be  a  lien  upon  such 
building  and  premises." 

In  said  case  (Marsh  v.  Fraser)  the  court  remarked:  '*The 
only  question  to  be  decided  is  whether  an  action  to  enforce  a 
mechanic's  lien  is  an  action  at  law  on  contract.  We  have  con- 
cluded that  this  question  should  be  resolved  in  the  affirmative; 
and  we  hold  that  these  actions  are  actions  at  law  on  contract. 
They  are  certainly  actions  on  contract;  they  are  denominated 
personal  actions  in  the  statute;  the  judgments  therein  are  en- 
forced by  execution;  and  although  to  a  certain  extent  they  pro- 
ceed in  rem,  yet  that  circumstance  does  not  necessarily  divest 
them  of  the  character  of  actions  at  law.  It  is  true  they  have 
some  of  the  characteristics  of  suits  in  equity,  but  these  are  not 
sufficiently  marked  to  satisfy  us  that  we  should  be  justified  in 
disregarding  all  of  these  indicia  of  actions  at  law  which  they 
present,  and  in  holding  that  they  are  suits  in  equity." 

Afterwards,  possibly  in  view  of  this  and  other  decisions, 
such  legislation  was  had  that  (in  1880)  in  Wilier  v.  Bergenthal, 
50  Wis.  474,  480,  Lyon,  J.,  said:  **It  was  held  in  Marsh  v. 
Frazer,  27  Wis.  596,  that  an  action  brought  under  Chapter  153, 
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R.  S.,  was  an  action  at  law.  But  the  late  revision  (Chap.  143) 
has  entirely  changed  the  character  of  the  action,  by  removing 
therefrom  nearly  every  feature  of  a  legal  action,  and  substitut- 
ing therefor  all  of  the  essential  characteristics  of  a  suit  in 
equity.  The  present  statute  denominated  the  action  as  one  to 
foreclose  a  lien  (Sec.  3321)  and  the  procedure  to  judgment  is 
very  similar  to  that  in  an  action  to  foreclose  a  mortgage. 
Formerly  the  creditor  who  first  filed  his  lien  obtained  a  priority 
over  other  lien  creditors.  Now  he  does  not.  *  *  *  Formerly, 
also,  a  personal  judgment  went  against  the  debtor  in  the  first 
instance,  and  the  lien  was  enforced  by  a  sale  on  execution. 
Now  no  personal  judgment  goes  except  for  a  deficiency  to  be 
ascertained  by  a  sale,  and  no  execution  issues  on  the  lien  judg- 
ment." See  also,  Spruhen  V.  Stout  et  aZ.,  52  Wis.  518,  etc., 
(1881.) 

It  is  interesting  and  instructive  to  note,  as  illustrating  the 
fluctuations  in  legislation  and  judicial  decisions,  concerning 
mechanic's  liens,  not  only  in  Wisconsin,  but  generally  through- 
out the  country,  that,  in  Wisconsin,  an  action  to  enforce  a  me- 
chanic's lien  has  at  different  times  and  under  various  laws,  been 
judicially  declared  to  be  '  a  personal  action;  an  action  in  nature 
of  mortgage  with  right  of  redemption  under  act  of  1839;"  **a 
common  law  rfemedy  under  act  of  1842,  enforceable  by  scire 
facias,  or  personal  action;''  **an  action  at  law  on  contract;''  and 
*'an  action  equitable  in  its  nature."  Counsel  for  respondent 
also  cite,  in  support  of  their  contention  that  an  action  to  enforce 
a  mechanic's  lien,  in  this  territory,  is  an  action  at  law.  The 
State  of  Iowa  V.  Eads,  15  Iowa,  117,  (1863)  in  which  it  was 
held  that,  *'the  enforcement  of  a  mechanic's  lien  is  a  proceed- 
ing at  law,  where  no  equity  of  redemption  exists." 

In  Iowa,  at  that  time,  as  in  Dakota  now,  there  was  but  one 
form  of  action  for  the  enforcement  or  protection  of  private 
rights,  and  the  redress  or  prevention  of  private  wrongs,  called 
a  civil  action,  and  (unlike  our  law)  the  proceedings  in  a  civil 
action  were  of  two  kinds,  ordinary,  and  equitable. 

At  that  time,  also,  the  provision  giving  the  right  to  en- 
force  the  lien  were  as  follows,  in  Iowa;  namely:     **Any  person 
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having  a  lien  under  or  by  virtue  of  this  act  may  bring  suit  to 
enforce  the  same,  and  to  obtain  the  benefits  thereof,  in  the  dis- 
trict court  of  the  county  wherein  the  property  on  which  the 
lien  is  attached  is  situated,  without  regard  to  the  amount,"  and 
the  pleadings,  practice,  process  and  other  proceedings  in  the 
several  disi  rict  courts  arising  under  this  act  (mechanic's  lien 
act)  shall  be  the  same  as  in  ordinary  civil  actions  and  civil  pro- 
ceedings in  said  courts,  except  as  herein  otherwise  provided," 
and  '*The  court  shall  ascertain,  by  a  trial  in  the  usual  way,  the 
amount  of  indebtedness  for  which  such  lien  is  established,  and 
render  judgment  for  the  same  and  costs  of  suit." 

In  Iowa,  then,  the  law  made  the  suit  brought  to  enforce  a 
mechanic's  lien  an  ordinary  proceeding  as  distinguished  from 
an  equitable  one,  and  the  court  rightly  held  the  proceeding  to 
be  one  at  law. 

In  Dakota  the  law  is  entirely  silent  as  to  the  form  or  nature 
of  the  action  and  the  proceeding  in  the  one  form  of  action  in  all 
civil  cases,  is  one  proceeding,  and  is  not  divided,  as  then  in 
Iowa,  into  two  kinds,  ordinary  and  equitable. 

Subsequently,  (1873)  the  Iowa  Code,  Chap.  8,  Title  14,  em- 
bodied substantially  the  mechanic's  lien  law  as  we  now  have  it, 
with  some  additions  and  differences,  only  one  of  which  we  need 
to  mention.  Sec.  2142  provided  that  **any  person  having  a  lien 
*  *  *  may  bring  suit  to  enforce  the  same,"  etc.,  but  Section 
2510  further  provided  that  "the  action  for  mechanic's  lien  shall 
be  prosecuted  by  equitable  proceedings,  and  therewith  shall  no 
other  cause  of  action  be  joined."  And  (1876)  in  Kennedy  v. 
Gauli,  44  Iowa,  547,  it  was  held  that  **an  action  to  enforce  a 
mechanic's  lien  is  to  be  prosecuted  by  equitable  proceedings." 

The  distinction  between  actions  at  law  and  suits  in  equity, 
and  the  forms  of  such  actions  and  also  all  forms  of  pleading, 
existing  before  the  adoption  of  our  present  Code  of  Civil  Pro- 
cedure, having  been  abolished,  and  there  being  but  one  form  of 
action  for  the  enforcement  or  protection  of  private  rights  and 
the  redress  or  prevention  of  private  wrongs,  called  a  **civil 
action,"  it  follows  that  the  court  may,  in  the  same  action,  hear, 
try  and  determine  matters  of  law  and  matters  of  equity,  and, 
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with  the  same  hand,  administer  law  and  equity,  or  both,  as  jus- 
tice or  right  may  warrant  or  require,  in  the  particular  case, 
recognizing  and  maintaining,  however,  in  .every  instance,  the 
essential  and  defined  distinctions  between  law  and  equity  and 
the  province  and  scope  of  both,  which  neither  the  legislature 
nor  the  courts  have  any  power  to  abolish. 

As  was  once  said  of  the  New  York  Code,  we  may  say  of  our 
own,  that  *  *the  union  of  the  two  systems  of  law  and  equity 
practice  has  not  enlarged  the  powers  of  the  new  court,  either 
as  to  legal  or  equitable  jurisdiction  in  relation  to  the  rights 
which  they  may  declare,  or  the  remedies  which  they  may  en- 
force/' 

In  an  action  to  enforce  a  mechanic's  lien,  the  * 'owner,*'  de- 
fendant, may  deny  any  or  all  of  the  allegations  of  the  com- 
plaint; may  set  up  payment  of  the  whole  or  a  part  of  the  sum 
claimed  to  be  due;  or  failure  of  the  plaintiff  to  furnish  the  ma- 
terials, machinery  or  fixtures,  or  to  perform  the  .labor,  accord- 
ing to  the  terms  of  the  contract;  or  the  bad  or  inferior  quality 
of  such  materials,  machinery,  fixtures  or  labor;  or  failure  of 
the  plaintiff  to  comply  with  a  provision  of  law,  or  to  perform 
an  act,  necessary  to  be  complied  with  or  performed,  by  him,  in 
order  to  entitle  him  to  the  lien;  or  any  legal  or  equitable  de- 
fense he  (defendant)  may  have  to  the  action,  either  with  re- 
spect to  the  contract  between  the  parties,  the  amount  claimed 
to  be  due,  the  quantity  or  character  or  the  value  of  the  mater- 
ials, machinery,  fixtures  or  labor,  the  identity,  extent  and 
ownership  of  the  building  or  premises  claimed  to  be  covered  by 
the  lien,  or  the  extent,  vali<Jity  or  enforcement  of  the  lien. 

In  such  an  action  it  is  necessary  to  determine  what  amount, 
if  any,  is  due,  under  the  contract  between  the  plaintiff  and  de- 
fendant, upon  the  account  for  which  the  lien  is  claimed,  as  un- 
less there  is  a  contract  and  something  due  and  unpaid  on  the 
account  thereunder,  there  is  no  lien  to  be  enforced,  the  lien  be- 
ing for  the  amount  due,  and  the  amount  due,  or  adjudged  to 
be  due,  determining  the  extent  of  the  lien  in  dollars  and  cents. 

The  ascertainment  of  the  amount  due  involves  a  considera- 
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tioTi  of  the  contract  and  all  the  matters  relat' 
iDg  of  the  materials,  machinery,  fixtures  or  1: 

Then  when  it  is  ascertained  that  a  certa: 
from  the  defendant  to  the  plaintiff,  the  next 
this:  is  the  plaintiff  entitled  to  a  mechanic's 
satisfy  that  amount  by  the  sale  of  any  prop 
the  lien  as  filed  aud  in  the  complaint;  and  th 
question  involves  an  examination  of  all  the  : 
plaintiff  to  secure  his  lien. 

If  the  court  ascertains  and  adjudges  tha 
sum  due  from  the  defendant  to  the  plaintiff, 
between  them,  and  that  the  plaintiff  has  a  vi 
lien  for  that  sum  upon  the  property  descrit)e< 
and  also  adjudges  that  said  property  be  sold 
said  sum,  and  the  property  is  sold  and  the  p 
are  applied  as  directed  in  the  judgment,  the 
lien  is  enforced  even  though  the  proceeds  of 
sufficient  for  the  payment  of  the  entire  sum  f 
aforesaid,  and  the  remedy  of  the  plaintiff,  ao 
ic's  lien  is  concerned,  is  exhausted. 

The  only  remedy  given  by  statute,  in  thi 
having  a  mechanic's  lien,  being  '  'an  action  to 
and  there  being  no  common  law  remedy,  and 
out  the  statute,  it  follows  that  the  holder  of  : 
in  Dakota,  is  entitled,  by  virtue  of  said  lien, 
have  the  same  enforced,  by  the  sale  of  the  i 
covers,  and  to  the  application  of  the  proceed 
the  payment  and  satisfaction  of  theamount  i 
by  the  lien,  and  unpaid,  and  of  the  coats  and 
the  action  to  enforce  it,  including  "the  amou 
each  lien,  and  the  sum  of  five  dollars  for  d 
This  is  the  extent  of  his  relief,  in  an  action 
the  enforcement  of  the  lien,  so  far  as  the  lien 
I  do  not  intend  here  to  discuss  or  decide  the 
holder  to  a  personal  judgment  against  the  * 
action.  If  it  be  contended  that,  under  our  ci 
titled,  in  such  an  action,  to  a  personal  judgn; 
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found  to  be  due  to  him  from  the  defendant,  nor  to  a  judgment 
or  decree  for  any  deficiency  that  may  exist  after  the  sale  of  the 
property  and  the  application  of  the  proceeds  of  such  sale,  and 
that  he  cannot,  in  such  action,  have  execution  against  any  prop- 
erty of  the  defendant  other  than  that  covered  by  the  lien,  then 
I  can  perceive  no  valid  reason  why  he  may  not  bring  an  action 
against  the  defendant  for  such  sum  as  may  remain  due  from  the 
defendant  to  him,  on  the  account,  after  the  proper  application, 
in  payment,  of  the  proceeds  of  said  sale. 

He  has  exhausted  his  special  remedy  and  may  then  resort 
to  his  action  for  money  due,  as,  indeed,  he  might,  in  the  first 
instance,  have  waived  his  special  remedy,  or  mechanic's  lien, 
and  brought  his  action  for  money  due  on  account  under  the 
contract. 

Section  136,  of  the  Code  of  Civil  Procedure,  provides  that, 
'  The  plaintiff  may  unite  in  the  same  complaint  several  causes 
of  action,  whether  they  be  such  as  have  been  heretofore  de- 
nominated legal  or  equitable,  or  both^  where  they  all  rise  out 
of:  First.  The  same  transaction,  or  transactions  connected 
with  the  same  subject  of  action;  second,  contract,  express  or 
implied;  (here  follow  other  classes  not  necessary  here  to  quote. ) 
But  the  causes  of  actk)n,  so  united,  must  all  belong  to  one  of 
these  classes,  and,  except  in  actions  for  the  foreclosure  of  mort- 
gages, must  affect  all  the  parties  to  the  action,  and  not  require 
different  places  of  trial,  and  must  be  separately  stated." 

And,  under  our  existing  laws  and  system  of  pleading  and 
practice,  a  plaintiff,  when  the  pleadings  are  properly  drawn, 
may,  in  one  and  the  same  action,  pray  for,  and,  upon  sufficient 
evidence,  receive,  a  personal  judgment  against  the  defendant 
for  the  amount  found  to  be  due  to  him,  from  said  defendant,  on 
the  contract  between  them,  and  also  a  judgment  adjudging  the 
validity  of  a  mechanic's  lien  held  by  the  plaintiff,  for  mater- 
ials, machinery,  fixtures  or  labor  furnished  or  performed 
by  plaintiff,  under  said  contract,  upon  property  of  the  defend- 
ant described  in  the  lien  and  in  the  complaint,  and  directing 
the  sale  of  said  property  to  pay  and  satisfy  said  amount.     And 
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that  is  just  what  was  prayed  for  and  allowed  to  plaintiff,  in 
this  case,  under  pleadings — complaint,  answer  and  reply — fully 
warranting  it,  and  giving,  at  the  same  time,  to  the  defendant 
opportunity  to  set  up  all  his  defenses  and  of  which  he  availed 
himself.  • 

Most  of  the  tweniy-five  assignments  of  error  seem  to  have 
been  assigned  from  a  misconception  of  the  real  case  actually 
tried  in  the  district  court,  with  respect  to  the  causes  of  action, 
the  pleadings,  the  stipulations,  the  merits  of  the  controversy, 
the  issues  raised,  the  relief  demanded,  the  defenses  set  up,  the 
manner  and  mode  of  the  trial,  the  verdict  and  the  judgment, 
some,  or  all,  of  which  are  to  be  considered  and  correctly  under- 
stood, as  to  their  form,  substance  and  scope,  in  making  valid 
assignments  of  error. 

Whether,  under  our  codes,  there  could,  in  such  an  action, 
be  a  judgment  or  decree  for  deficiency,  as  in  case  of  the  fore- 
•  closure  of  a  real  estate  mortgage,  or  a  general  execution  agairst 
property  of  the  defendant  n()t  covered  by  the  lien,  need  not 
now  be  determined.  It  would  seem,  however,  that  the  defend- 
ant would  be  liable  to  the  plaintiff  for  any  balance  due  upon  the 
judgment,  for  debt  and  costs,  after  deducting  therefrom  the 
proceeds  of  the  sale  of  the  property  covei^ed  by  the  lien,  over 
and  above  the  proper  expenses  of  such  sale,  and,  there  being 
no  aecree  for  deficiency,  and  no  general  execution  against  other 
property  of  the  defendant,  the  plaintiff  could,  by  leave  of  the 
court,  bring  his  action,  upon  the  judgment,  to  recover  said  bal 
ance. 

The  sale  of  the  property  covered  by  the  mechanic's  lien 
does  not  extinguish  the  debt  or  the  judgment  unless  the  pro- 
ceeds of  such  sale  are  are  sufficient  to  pay  and  satisfy  the  same 
in  full,  and  the  plaintiff  and  defendant,  alike,  are  only  entitled 
to  the  application  of  the  proceeds  of  the  sale,  of  the  property 
covered  by  the  mechanic's  lien,  in  or  towards  the  payment  and 
satisfaction  of  the  debt  and  judgment,  and  in  an  action  in  which 
there  is  a  personal  judgment  and  a  judgment  establishing  a  me- 
chanic's lien  and  directing  the  sale  of  the  property  adjudged  to 
be  covered  by  the  lien,  and  the  proceeds  of  such   sale  are  in- 
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sufficient  to  pay  and  satisfy  the  personal  judgment,  the  defend- 
ant is  still  liable  to  the  plaintiff  for  that  portion  of  the  debt  re- 
maining unsatisfied,  and  the  judgment  continues  in  force  and 
validity  as  to  the  balance  due. 

In  such  a  case,  also,  if  the  plaintiff  should  fail  to  establish 
his  mechanic's  lien,  and  the  court,  or  the  jury,  should  so  find 
or  adjudge,  he  might  still,  on  a  proper  showing,  have  a  general 
verdict  and  judgment  against  the  defendant,  for  the  debt  due 
to  him  from  the  defendant,  on  the  contract  between^  them,  or 
account,  for  materials,  machinery,  fixtures  or  labor,  furnished 
or  performed  by  the  plaintiff,  the  same  as  though  the  existence 
of  the  mechanic's  lien  had  not  been  made  an  issue  in  the  action. 
This  is,  substantially,  what  the  court  below  charged  and  which 
is  assigned  (16th  assignment)  as  **error  in  the  instructions  on 
the  question  of  personal  judgment/'  There  was  no  error  in 
said  instructions. 

Were  it  not  for  one  feature  in  the  case  brought  up  by  this 
appeal,  which  will  next  be  considered,  we  would,  under  some 
of  the  errors  assigned,  be  required  to  further  examine  and  defi- 
nitely decide  the  important  questions  relating  to  the  nature  and 
forms  of  action  and  procedure,  and  modes  of  trial,  thus  far  al- 
luded to  and  somewhat  discussed  in  this  opinion. 

The  decision  of  this  case  does  not,  however,  call  for  the 
expression  of  any  opinion  as  to  what  is  an  action  at  law  upon 
contract;  or  an  action  at  law  upon  contract  for  the  recovery  of 
money  only;  and  what  is  a  proceeding  or  an  action  ui  equity; 
nor  as  to  what  are  the  distinctions  between  them;  neither  does 
it  require  us  to  determine  the  nature  of  an  action  brought  in 
Dakota,  to  enforce  a  mechanic's  lien;  nor  to  specify  what  kind 
of  a  line  of  cases  are  to  be  tried  by  the  court  alone,  and  what 
by  the  court  and  a  jury. 

We  do  not,  for  the  reason  just  referred  to,  and  which  will 
presently  more  olearly  appear,  now  decide  any  of  these  ques- 
tions, and  have  alluded  to  and  discussed  them,  and  some  mat- 
ters connected  with  them,  only  so  far  as  was  necessary  or 
proper  for  the  purpose  of  presenting  the  salient  points  in  this 
case,  and  of  deciding  such  of  them  as  are  fully  before  us  on  the 
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pleadings  and  record,  and  of  making  clear  the  decision  thereof, 
and  also,  by  calling  attention  to  their  importance,  to  '*pave  the 
way"  for  the  full  consideration  and  determination  of  said  ques- 
tions whenever  they  shall  be  completely  presented  and  argued 
under  fit  exceptions  and  assignments  of  error.  And  their  defi- 
nite and  final  determination  will  define  and  fix  our  procedure 
and  practice  in  several  highly  essential  and  important  particu- 
lars. 

Let  us  now  consider  the  effect  of  the  stipulations  entered 
into  by  and  between  the  attorneys  for  the  plaintiff  and  defend- 
ant, in  the  progress  of  the  action  in  the  district  court,  and 
made  a  part  of  the  record  on  appeal,  and  set  out  in  full  in  the 
statement  of  the  case  in  this  opinion. 

Considering  the  stipulations,  and  giving  to  them  their 
proper  place,  interpretation  and  weight,  they  are  found  to  be 
the  significant  and  controlling  factor  in  the  solution  of  the 
case  at  bar. 

In  Hines  v.  The  Whitebreast  Coal  &  Mining  Co.,  48  Iowa 
296,  299,  where  several  parties  had  commenced  actions  against  a 
common  defendant  to  enforce  mechanic's  liens,  it  was  held  to 
be  competent  for  plaintiff  and  defendant,  by  agreement,  to 
have  united  therewith  an  ordinary  action  at  law,  prosecuted  by 
ordinary  proceedings,  actions  in  that  state  being  (as  we  have 
seen)  divided  into  ordinary  actions  and  equitable  actions.  .In 
this  (Hines)  case  the  report  of  the  referee  was  set  aside  by 
stipulation,  and  it  was  submitted  to  the  court  without  a  jury, 
and  all  the  cases  were  tried  together  and  one  judgment  and 
decree  rendered.  And  Justice  Beck  said:  **We  know  of  no 
reason  why  the  parties  may  not  pursue  this  singular  means  of 
settling  their  rights,  in  preference  to  the  more  regular  manner 
which  ought  to  have  been  followed." 

These  remarks  are  quite  applicable  to  the  present  case. 
Stipulations  of  parties,  or  their  attorneys,  in  civil  actions  or 
proceedings,  including  stipulations  as  to  the  merits  of  the  con- 
troversy, or  the  issues  involved,  or  the  form  of  proceeding,  or 
the  time,  place  or  mode  of  trial,  or  the  verdict,  judgment  or  de- 
cree to  be  rendered,  or  the   form   or  extent  of  such   verdict. 
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judgment  or  decree,  and  not  in  violation  of  any  constitutional 
or  jurisdictional  right  or  provision,  and  not  contrary  to  law, 
when  properly  made,  in  court,  during  the  hearing,  and  entered 
in  the  minutes  or  record,  or  reduced  to  writing  and  signed  and 
filed  in  the  case  .are  binding  upon  each  party  making  them  and 
upon  the  court,  according  to  the  .  plain  terms  or  the  fair  and 
clearly  apparent  intent  thereof. 

So  the  stipulations  made  in  the  case  at  bar  were  binding 
upon  both  parties,  and  were  important,  and,  in  several  vital 
particulars,  conclusive  in  the  trials  of  the  case  below,  and  are 
equally  so  in  this  court  on  appeal.  And  where,  as  in  this  case, 
it  is  stipulated  that  there  shall  be  a  jury  trial,  upon  the  issues 
made  by  the  pleadings,  the  verdict  of  the  jury  and  the  judg- 
ment of  the  court,  if  warranted  by  the  law,  pleadings  and  evi- 
dence, will  stand,  notwithstanding  the  mode  of  procedure  or 
trial  may  not  in  all  respects,  have  been  in  accord  with  the  prac- 
tice to  be  followed  in  cases  taking  their  regular  course  without 
the  intervention  of  a  stipulation. 

The  defendant  (appellant)  having  once  stipulated  with  the 
plaintiff  (respondent)  that  the  case  should  be  referred  and  tried 
before  a  referee,  and  having  thus  consented  that  it  be  made  a 
court,  and,  in  a  sense,  an  equity  case,  and  after  the  trial  before 
the  referee,  having  stipulated  with  the  plaintiff  that  the  report 
of  the  referee  should  be  set  aside  and  that  the  case  should  be 
heard  and  tried  before  a  court  and  jury,  upon  the  issue  as  then 
made  up,  and  having  thus  made  it  a  jury  case,  and  the  stipula- 
tion for  a  jury  trial  being  complete,  and  containing  no  provis- 
ion for,  or  allusion  to,  any  special  findings  by  the  jury,  and  a 
final  decision  by  the  court,  and  the  case,  under  said  stipulation, 
having  been  fully  tried  and  submitted  to  the  jury  upon  all  the 
issues  raised  by  the  pleadings,  and  the  jury  having  rendered  a 
general  verdict  covering  all  the  issues  raised,  and  the  court 
having  given  judgment  in  accordance  therewith,  he  (the  de- 
fendant) cannot  now  on  appeal  raise  the  question  that  the  case 
is  one  in  equity,  in  which  the  jury  should  have  made  only  spec- 
ial findings,  leaving  the  final  decision  for  the  court,  and  that 
the  case  was,  therefore,  improperly  tried;  neither  can  he  allege 
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any  error  in  the  rendering  of  a  general  verdict  by  the  jury, 
since, by  his  stipulation,  the  case  was  all  submitted  to  the  jury 
and  their  general  verdict  covered  the  entire  case.  He  is  bound 
by  his  stipulation  ;and  the  result  of  it,  and  so  is  the  plaintiff 
who  joined  in  the  stipulation,  and  neither  of  them  can  avail 
himself  of  any  error  in  practice  or  procedure  naturally  or  di- 
rectly resulting  from  the  carrying  out  of  the  plain  intent  or 
terms  of  the  stipulation,  unless  such  error  involves  the  viola- 
tion of  some  essential  constitutional  provision  or  the  subversion 
or  impairment  of  some  inviolable  right  that  cannot  be  waived 
nor  stipulated  away.  This  view  will  of  itself  dispose  of  much 
of  the  argument  in  the  briefs  for  both  appellant  and  respond- 
ent, and  of  the  exceptions  relating  to  the  nature  of  the  action, 
the  form  of  the  trial,  the  general  verdict  of  the  jury  and  the 
judgment  of  the  court,  and  of  some  of  the  exceptions  to  the 
rulings  of  the  court  and  to  the  charge. 

It  may  be  said  here,  however,  that  the  verdict  is  sufiScient 
as  a  general  verdict,  under  Section  LOO,  Code  of  Civil  Proced- 
ure, which  says:  **The  verdict  of  a  jury  is  either  general  or 
special. 

**A  general  verdict  is  that  by  which  they  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  favor  of  the  plain- 
tiff or  defendant. 

*^A  special  verdict  is  that  by  which  the  jury  find  the  facts 
only,  leaving  the  judgment  to  the  court. '' 

The  three  California  cases  cited  on  this  point  by  appellant, 
viz:  51  Cal.  278;  53  Cal.  37,  and  19  Cal.  101,  will  be  found  to  re- 
late to  special  verdicts  or  findings,  and  to  assert  the  well  estab- 
lished rule  that  the  court  or  a  jury  should  find  or  pass  upon  all 
the  issues. 

Counsel  for  appellant  seem  to  have  overlooked,  or  have  not 
rightly  comprehended,  the  distinction  existirg  between  a  spec- 
ial verdict  or  special  finding  of  facts,  and  answers  to  interoga- 
tories  propounded  to  the  jury  to  be  answered  by  them  at  the 
same  time  that  they  render  a  general  verdict,  and  in  one  part 
of  their  brief  have  treated  the  action,  now  before  us,  as  one  in 
which  the  court  below  submitted  to  the  jury  certain  questions 
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of  fact  for  their  special  verdict  or  special  finding  thereon,  in 
order  that  the  court  might  draw  conclusions  of  law  therefrom 
and  render  judgment  accordingly,  and  they  assign  as  error 
(4th  assignment)  **That  no  findings  of  fact  were  made  by  the 
j«ry,  and  no  conclusions  of  law  by  the  court,"  thus  considering 
it  as  an  equity  cast. 

They  also  assign  as  another  error,  (1st  assignment)  **Er- 
ror  in  submitting  the  case  to  the  jury  as  if  it  were  an  action  on 
a  contract,  and  for  the  recovery  of  money  only,"  and  also  (2nd 
assignment)  * 'Error  in  not  stating  in  the  order  for  a  jury  trial 
the  questions  of  fact  to  be  tried. " 

Thus  they  ignore  and  seek  to  evade  the  effect  of  their  stip- 
ulation  for  a  jury  trial,  which  stipulation,  as  we  have  noted, 
fully  warranted  the  submission  of  the  entire  case  to  the  jury 
^nd  the  rendering  by  them  of  a  general  verdict,  and  which  also 
rendered  unnecessary,  in  fact  made  improper,  the  course  which 
they  insist  should  have  been  taken  by  the  court  at  the  trial, 
and  for  its  failure  to  take  which  they  assign  as  error,  and 
which  stipulation,  likewise,  makes  the  three  assignments  of 
error,  just  mentioned,  of  no  application  or  avail. 

The  appellant  as  his  third  assignment  of  error  alleges, 
**Error  in  the  verdict  in  that  it  contains  a  conclusion  of  law.'' 

Neither  in  the  abstract  nor  in  the  transcript  does  it  appear 
that  any  exception  was  taken  to  the  verdict  at  the  time  it  was 
returned  or  at  any  other  time,  and  the  first  objection  to  the 
verdict  on  this  ground  appears  in  said  assignment  of  error. 

The  right  of  the  plaintiff  to  the  mechanic's  lien  sought  to  be 
enforced  in  the  action  was  one  of  the  main  issues  therein,  and  it 
was  a  question  of  law  to  be  determined  after  and  upon  the  deter- 
mination of  certain  questions  of  fact  to  be  ascertained  from  the 
record  evidence  and  oral  testimony,  I  will  therefore  in  view 
of  the  question  raised,  waive  the  absence  of  an  exception  and 
briefly  pass  upon  the  point.  It  was  submitted  to  the  jury  and  in 
their  verdict  they  said :  **We»  the  jury,  *  *  *  find  all  the 
issues  herein  in  favor  of  the  plaintiff,  and  assess  his  damages 
at  the  sum  of  1594.09,  including  interest  to  date;  and  that  he  is 
entitled  to  a  lien  therefor." 
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This  finding  of  the  jury  in  their  general  verdict,  that  the 
plaintiff  was  entitled  to  a  lien,  -was  right,  and  was  a  correct 
conclusion  of  law  under  the  evidence.  Neither  the  submission 
by  the  court  of  a  question  of  law  to  a  jury,  nor  the  finding  of  the 
jury  thereon,  is  good  ground  for  exception,  or  assignment  of 
error,  provided  such  finding  of  the  jury  is  right  in  law,  under 
the  evidence  in  the  case.  See  Minneapolis  &  St.  Louis  Railway 
V.  Columbus  Rolling  Mill,  119  U.  S.  Rep.  149,  152. 

The  fifth  assignment  of  error  asserts  **Error  in  instructing 
the  jury  that  the  findings  of  fact  submitted  had  nothing  to  do 
with  their  verdict." 

,  The  exact  language  of  the  court  in  its  charge  to  the  jury, 
confined  to  the  limits  of  the  assignment,  as  shown  in  the  ab- 
stract and  in  the  transcript,  was  as  follows:  **With  reference 
to  these  special  findings  they  have  nothing  to  do  with  the  ver- 
dict." This  sentence  or  part  of  a  sentence  (which  it  in  fact  is) 
taken  alone,  as  an  isolated  statement,  undoubtedly  contains  an 
erroneous  assertion  in  the  abstract.  But  when  taken  in  connec- 
tion with  the  rest  of  the  sentence,  and  with  the  remainder  of 
the  charge  and  the  case  before  the  court  and  the  jury,  and  it 
must  be  so  considered;  it  ceases  to  be  harmfully  erroneous,  and 
it  is  manifest  that,  taken  in  such  connection,  its  vitality  is  lost 
in  the  particular  case  and  it  affords  no  efficacious  ground  for 
exception  or  the  assignment  of  error  thereon.  It  is  well  here 
to  say  that  while  **special  findings"  are  frequently  alluded  to 
in  the  record  and  briefs,  the  only  special  finding  that  is  clearly 
shown  in  the  transcript  to  have  been  submitted  to  the  jury  was 
the  one  finding  relating  to  the  filing  of  a  just  and  true  account 
by  plaintiff. 

The  first  ground  stated  in  the  notice  of  intention  to  move 
for  a  new  trial,  and  in  the  motion  itself,  was  the  following  al- 
leged **irregularity  in  the  proceeding,"  viz:  '*In  that  the  general 
verdict  of  the  jury  was  received  by  the  court  and  the  jury  dis- 
charged without  said  jury  answering  or  being  required  to  an- 
swer the  special  finding  which  was,  at  request  of  defendant, 
submitted  to  the  jury  by  the  court  to  be  answered  by  them." 
And  in  the  sixth  assignment  this  is  assigned  as  '*Error  in  dis- 


1887.  ]  M'CORMACK  V,  PHILLIPS.  587 

charging  the  jury  without  their  answering  any  of  the  findings 
of  fact  submitted  to  them  by  the  court."  , 

The  record  does  not  show  that  any  objection  or  exception 
was  made  or  taken  to  this  action  of  the  court  when  the  jury 
rendered  their  verdict  and  before  they  were  discharged,  or  at 
any  time,  or  in  any  way  other  than  by  alleging  as  ground  for 
the  granting  of  a  new  trial,  and  assigning  it  as  error. 

A  proper  consideration  of  this  alleged  ground  of  error  ren- 
ders necessary  some  reference  acd  conclusion  with  respect  to 
general  verdicts,  special  verdicts  and  •special  findings,  and  the 
province  and  power  of  the  court  and  the  jury  in  relation  to  the 
same. 

Section  261,  Code  of  Civil  Procedure,  provides  that:  *'In 
an  action  /or  the  recovery  of  money  only,  or  specific  real  prop- 
erty, the  jury,  in  their  discretion,  may  render  a  general  or 
special  verdict.  In  all  other  cases  the  court  may  direct  the 
jury  to  find  a  special  verdict  in  writing  upon  all  or  any  of  the 
issMes,  QXid  in  all  cases  (necessarily  including  the  case  at  bar) 
may  instruct  them  if  they  render  a  general  verdict,  to  find  upon 
particular  questions  of  fact  to  be  stated  In  writing,  and  may  di- 
rect a  finding  thereon.  The  special  verdict  or  finding  must  be 
filed  with  the  cleik  and  entered  on  the  minutes.  Where  a 
special  finding  of  facts  is  inconsistent  with  the  general  verdict, 
the  former  controls  the  latter  and  the  court  must  give  judgment 
accordingly." 

It  will  be  seen  that  this  section  plainly  provides  for  three 
distinct  acts  or  things,  namely,  a  general  verdict;  a  special  ver- 
dict, and  a  special  finding  of  fact.  The  jury,  in  an  action  for 
the  recovery  of  money  only,  or  specific  real  property,  may  ren- 
der either  a  general  or  a  special  verdict,  in  their  discretion. 
And  in  all  other  cases  the  court  in  its  discretion,  may  direct 
the  jury  to  find  a  special  verdict  in  writing,  upon  all  or  any  of 
the  issues.  Then  follows  a  broad  provision  giving  the  court 
power,  to  be  exercised  in  its  discretion,  in  all  cases  to  instruct 
the  jury,  if  they  render  a  general  verdict,  to  find  upon  particu- 
lar questions  of  fact,  to  be  submitted  to  them  in  writing,  and 
the  court  may  direct  the  finding  to  be  in  writing. 
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The  jury  cannot  in  the  same  case  return  a  special  and  a 
general  verdict,  or  a  special  verdict  and  a  special  finding,  but 
they  may  render  a  general  verdict  and  return  with  it  a  special 
finding  of  fact.  If  the  special  finding  and  the  general  verdict 
cannot  stand  together,  by  reason  of  the  former  being  inconsist- 
ent with  the  latter,  the  special  finding  survives  and  controls 
and  the  court  must  give  judgment  in  accordance  therewith. 
But  nowhere  in  our  laws  is  there  any  provision  or  requirement 
that  makes  a  general  verdict  invalid  when  the  jury  rendering  it 
have  failed  to  return  a  special  finding  upon  particular  questions 
of  fact  submitted  to  them  in  writing,  neither  does  any  good 
reason  indicate  or  prove  such  invalidity,  particularly  when  the 
general  verdict  covers  and  determines  all  the  issues  in  the  case. 
There  is  nothing  in  this  Section  261  nor  elsewhere  in  the  codes 
giving  to  any  litigant  the  right  to  decide  or  dictate  what  shall  or 
shall  not  be  submitted  to  the  jury,  or  the  right  to  have  any  ques- 
tion submitted  to  the  jury  and  a  special  finding  by  them  thereon. 

The  question  as  to  what  shall  be  submitted  to  the  jury  for 
their  general  or  special  verdict  or  for  their  special  finding,  or 
whether  or  not  anything  shall  be  submitted  to  them,  is,  in  all 
cases,  a  question  for  the  determination  of  the  court,  and  any 
action,  decision  or  ruling  of  the  court  in  this  regard,  or  any 
failure  of  the  jury  to  return  a  special  finding  upon  any  question 
submitted  to  them  for  that  purpose,  may,  if  proper  exception 
thereto  is  saved,  be  inquired  into  on  appeal  to  this  court.  And 
where  all  the  material  issues  in  a  case  are  covered  in  the  charge 
of  the  court,  and  are  fairly  and  fully  submitted  to  the  jury,  and 
the  jury  render  a  general  verdict  on  all  of  said  issues,  neither 
the  verdict  of  the  jury  nor  the  judgment  of  the  court  in  accord- 
ance therewith,  will  be  set  aside  because  the  court  refused  to 
submit  to  the  jury  in  the  shape  of  a  separate  interogatory  for 
their  special  finding  thereon,  a  question,  however  material 
or  conclusive,  which  was  substantially  covered  by  and  alluded 
to  and  charged  upon,  in  the  charge  of  the  court,  and  submitted 
to  the  jury,  and  which  must,  necessarily,  have  been  considered 
and  determined  by  the  jury  in  arriving  at  their  general  verdict. 
See  Moline  Plow  Co.  v.  Gilbert  et  al ,  3  Dak.  239. 
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The  true  design,  object  and  purpose  of  a  trial  before  a 
court  and  jury,  or  a  court  without  the  jury,  is  to  have  a  hearing 
and  decision  of  the  matters  in  controversy  or  the  issues  raised 
in  the  action,  and  when  it  clearly  appears  from  the  record,  find- 
ings, verdict,  judgment  or  decree  that  this  has  been  done  or 
accomplished,  and  all  the  issues  have  been  considered  and  de- 
cided, the  mere  form  of  the  findings,  verdict,  judgment  or  de- 
cree, outside  of  matters  of  jurisdiction  and  the  like,  or  the  man- 
ner or  mode  of  expressing  them,  is  not  of  grave  importance 
save  in  relation  to  correctness  and  uniformity  in  practice  which 
should  always  be  kept  in  view. 

It  is  not  any  question  that  the  ingenuity  or  curiosity  of 
counsel,  or  their  desire  to  mistify  or  confuse  the  jury  with  con- 
undrums of  fact  or  law,  may  frame,  that  is  to  be  submitted  to  a 
jury.  The  question  to  be  submitted  must  not  only  be  pertinent 
but  it  must  be  one  the  answer  to  which  will  have  some  conclu- 
sive effect  in  determining  the  case,  or  in  solving  a  material  is- 
sue in  it.  And  the  action  of  the  court  in  submitting  or  in  re- 
fusing to  submit  a  question  to  the  jury  for  a  special  finding  by 
them,  or  in  discharging  the  jury  without  their  having  made 
such  special  finding  is,  on  appeal,  to  be  viewed  and  tested  in 
connection  with  all  the  circumstances  of  the  particular  case  the 
province  and  aim  of  the  appellate  court  being  to  correct  only 
such  errors  as  have  affected  some  substantial  right  or  interest 
of  the  party  appealing.  This  court  does  not  set  to  decide  mere 
abstract  principles  of  law  which  have  no  bearing  upon  the  case 
before  it,  nor  to  gravely  consider  exceptions  or  assignments  of 
error  based  upon  propositions  existing  only  in  the  fertile  imag- 
inations of  zealous  attorneys.  Life  is  too  short,  time  and  intel- 
lect too  valuable,  and  the  taking  of  excei)tions  and  the  assign- 
ing of  errors  too  easy  to  warrant  such  a  course. 

Having  thus  referred  to  general  and  special  verdicts  and 
special  findings,  and  the  province  and  power  of  the  court  and 
the  jury  in  relation  thereto,  and  having  found  that  the  submis- 
sion of  a  question  to  the  jury  for  their  special  finding  thereon, 
is  discretionary  with  the  court,  the  action  of  the  court  in  sub- 
mitting or  refusing  to  submit  the  question  to  the  jury  being  re- 
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viewable  in  this  court  on  appeal,  on  proper  exception  and 
error  assigned,  I  now  inquire  as  to  the  province,  power  and 
duty  of  the  court  with  respect  to  receiving  the  general  verdict 
of  the  jury  when  a  question  has  been  submitted  to  them  for 
their  special  finding,  and  discharge  them  without  their  having 
returned  said  special  finding. 

The  interogatory  submitted  to  the  jury,  and  which  they 
did  not  separately  and  specially  find  upon,  was:  ''Did  the  affi- 
davit and  lien  made  and  filed  by  plaintiff  January  16,  1883,  con- 
tain a  just  and  true  account  of  the  demand  due  him  after  allow- 
ing all  credits?" 

It  is  evident  from  the  case,  and  from  the  evidence  submit- 
ted before  the  jury,  and  must,  therefore,  have  been  evident  to 
them,  indeed  it  was  practically  admitted  in  the  argument  before 
us,  that  in  the  affidavit  and  lien  filed  by  the  plaintiff  he  claimed 
more  than  was  actually  due,  and  so,  strictly,  the  affidavit  and 
lien  claim  did  not  contain  a  just  and  true  account  of  the  demand 
due  the  plaintiff  after  allowing  all  credits.  In  fact,  the  jury  so 
found  and  answered  the  question  in  the  negative,  in  finding 
J;594.09  to  be  due  to  the  plaintiff  instead  of  the  sum  of  *2,940.12 
claimed  in  the  statement  and  affidavit  filed  by  him,  and  the  gen- 
eral verdict  was,  as  to  the  debt,  arrived  at  from  the  ascertain- 
ment of  the  amount  actually  due. 

Under  the  charge  of  the  court  the  general  verdict  of  the 
jury  covers  and  includes  the  issue  raised  or  contained  in  the 
special  question  submitted  to  them,  and  which  they  failed  to 
answer  sej^arately.  There  was  no  error  in  receiving  the  gen- 
eral verdict  of  the  jury  and  discharging  them  without  their 
having  answered  said  question  by  returning  a  special  finding 
thereon.  The  question,  however  answered,  would  not  have 
been  conclusive  of  the  case.  In  saying  this  I  refer  only  to  the 
simple  answers  **Yes"  or  **No,''  or  an  unqualified  affirmative 
or  negative  answer.  The  jury  might  have  answered  it  in  the 
affirmative  or  in  the  negative,  and,  in  either  case,  have  found  the 
same  general  verdict  returned  by  them,  and  there  would  have 
been  no  legal  inconsistency  between  the  general  verdict  and  the 
special  finding,  and  the  general  verdict  would  have  been  good. 
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It  is  true  there  are  some  conflicting  opinions,  but  the  better 
and  more  just  rule  is  that  a  claim  or  statement,  in  the  account 
filed,  of  a  greater  sum  than  is  really  due  after  deducting  or  al- 
lowing all  credits,  will  not  invalidate  a  mechanic's  lien,  unless 
the  claim  or  statement  is  wilfully  false.  **If  too  large  a  sum  be 
honestly  demanded  the  lien  will  not  thereby  be  defeated. "  Bar- 
ber V.  Reynolds,  44  Cal.  533;  Busfield  v.  Wheeler,  14  Allan 
(Mass.)  139. 

The  charge  of  the  court  on  this  i)oint  attempted  to  be  cov- 
ered in  the  eighteenth  and  nineteenth  assignments  of  error, 
hereinafter  noted,  was  not  erroneous.  *'To  the  extent  that  rel- 
evant questions  properly  put  to  the  jury  remain  unanswered 
there  is  a  mistrial."  **No  question  should  be  put  to  a  jury 
which  is  not  material  to  the  inquiry.''  Cooley,  J.,  in  Crane  v. 
Ruder,  25  Mich.  304. 

*'The  failure  to  require  an  answer  to  a  question  not  conclu- 
sive is  not  error.*'  Cooley,  J.,  in  Banner  Tobacco  Co.  v. 
Jameson,  48  Mich.  460.  464,  465. 

Furthermore,  had  the  question  been  a  vital  one,  and  a 
special  finding  upon  it  by  the  jury  material  or  conclusive,  and 
had  their  failure  to  make  and  return  such  special  finding  con- 
stituted good  ground  for  objecting  to  the  court  receiving  the 
general  verdict  of  the  jury  and  discharging  them  without  their 
being  required  to  make  and  return  with  their  general  verdict 
such  special  finding,  then  it  would  have  been  the  duty  of  the 
appellant,  in  the  return  of  the  general  verdict  by  the  jury,  to 
object  to  their  discharge  on  that  ground,  and  to  then  enter 
his  exception  to  the  overruling  of  his  objection  and  the  receiv- 
ing of  the  general  verdict.and  the  discharge  of  the  jury  without 
their  being  required  to  make  and  return  such  special  finding. 

*' Where  a  verdict  fully  disposes  of  the  issues  and  author- 
izes a  final  judgment  a  venire  de  jwro  will  not  be  awarded,  be- 
cause of  the  failure  of  the  jury  to  return  a  definite  answer  to  an 
interogatory.  If  the  question  presented  by  the  in  te rogatory  be 
material  and  the  party  at  whose  request  it  was  propounded  de- 
sire to  insist  on  a  definite  answer,  he  should  object  on  the 
ground  of  such   failure,  to  the  receiving  of  the  verdict  or  the 
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discharge  of  the  jury."  McElfresh  v.  Guard  et  aL,  32  Ind.  409; 
Peters  v.  Lane  et  aL,  55  Ind.  393;  Ogle  etaL  v.  Dill  et  al.,  61 
Ind.  439;  Carpenter  v.  Galloway,  73  Ind.  424;  West  v.  Gavin's 
Executor,  84  Ind.  265;  Bedford  &  Springtield  R.  R.  Co.  v. 
Rambolt,  99  Ind.  551. 

While  in  the  cases  above  cited,  in  the  55th  and  73d  Indiana, 
it  is  held  that  the  failure  of  the  court  to  require  the  jury  to  an- 
swer a  direct  and  pertinent  interogatory  submitted  to  them,  is 
ground  for  a  venire  de  novo,  the  holding  is  based  upon  the  sav- 
ing of  the  exception  by  the  party  seeking  a  new  trial,  by  ob- 
jecting to  the  jury  until  the>'  have  answered  the  interogatory. 
The  court  can  only  direct,  and  cannot  compel,  a  jury  to  answer 
an  interogatory,  and  may,  in  its  discretion,  receive  their  gen- 
eral verdict  and  discharge  them  without  their  having  separately 
answered  said  interogatory,  and  this  act  of  the  court  is  subject 
to  review  on  appeal.  But  the  party  desiring  to  take  advantage 
of  the  situation  must  before  the  discharge  of  the  jury  make 
proper  objection  thereto  and  proper  exception  to  the  court's  ac- 
tion in  overruling  his  objection  and  discharging  the  jury,  and 
when  he  does  this  and  assigns  error  thereon,  by  a  sufficient  as- 
signment, he  is  entitled  to  a  review  of  the  question  of  the  duty  of 
the  court  and  the  jury  with  respect  to  the  special  finding,  and  also 
as  to  any  injury  to  his  rights  or  interests  in  the  action  resulting 
from  the  failure  of  the  jury  to  make  the  special  finding  desired. 

The  seventh  assignment  of  error  is  *'Error  in  judgment 
and  decree  in  ordering  execution  to  issue  for  the  sale  of  the 
premises  to  satisfy  the  lien  in  the  manner  provided  by  law  for 
the  sale  of  real  property  under  execution." 

This  error  was  doubtless  assigned  on  the  erroneous  theory 
of  counsel  for  appellant,  that  the  case  really  tried  in  the  dis- 
trict court  was  an  action  in  equity,  and  that  the  judgment 
should  have  followed  the  form  and  substance  of  xb  decree  in 
strict  chancery  practice,  under  which  practice  the  sale  take^ 
place  by  virtue  of  the  decree  and  without  the  intervention  or 
issue  of  an  execution.  Under  our  present  codes  judgments  di- 
recting or  requiring  the  sale  of  property  are  enforced  by  what 
is  commonly  known  as  an  **execution." 
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Section  308,  Code  of  Civil  Procedure,  contains  a  provision 
that  **When  the  judgment  requires  the  sale  of  property  the 
same  may  be  enforced  by  a  writ  reciting  such  judgment,  or  the 
material  points  thereof,  and  directing  the  proper  officer  to  exe- 
cute the  judgment,  by  making  the  sale  and  applying  the  funds 
in  conformity  therewith.'* 

In  an  action  to  foreclose  a  mortgage,  which  is  in  equity  the 
decree  is  an  execution  in  itself  and  provides,  in  its  own  body, 
for  the  time,  place,  manner,  etc.,  of  the  sale. 

Section  665,  (quoted  ante)  provides  for  the  **sale''of  **build- 
ings,  erections  and  improvements,"  **to  satify  said  lien.'' 

Section  666,  (also  before  quoted)  enacts  that  the  **building, 
erection  or  other  improvement"  may  be  * 'sold  under  execution." 
This  seventh  assignment  of  error,  therefore,  vanishes. 

The  eighth  assignment  of  error  is  • 'Error  in  decreeing  a 
lien  on  the  land  and  one  building  for  labor  and  materials  done 
and  furnished  for  three  buildings." 

This  assignment  of  error  falls  when  confronted  by  the  fact 
that  the  lien  adjudged  to  the  plaintiff,  by  the  district  court,  was 
the  identical  lien  filed  and  also  claimed  in  the  complaint,  and 
it  was  furthur  adjudged  that  he  should  have  and  hold  this  lien 
upon  the  very  same  property,  viz:  one  building  (a  dwelling 
house)  and  certain  lots;  upon  which  the  lien  was  filed  and  upon 
which  it  was  claimed  as  a  lien  in  the  complaiut  in  the  action, 
and  upon  no  other  property.  The  judgment  covering  the  same 
property  upon  which  the  lien  was  filed  and  claimed,  and  all  of 
it,  and  no  more. 

The  ninth  assignment  of  * 'error  in  enlarging  the  verdict  by 
adding  in  the  decree  a  lien  on  certain  premises  which  lien  is 
neither  found  by  the  court  or  the  jury,"  has  nothing  to  stand 
upon.  The  plaintiff  claimed  that  a  certain  sum  was  due  from 
the  defendant  to  him,  and  deman.ded  judgment  therefor  and  the 
enforcement  of  a  mechanic's  lien,  which  he  claimed  to  hold,  to 
pay  and  satisfy  the  same. 

The  jury  found  a  certain  sum  due  from  defendant  to  plain- 
tiff and  that  he  was  entitled  to  a  lien  therefor.  This  referred 
only  to  the  lien  filed  and  claimed  in  the  complaint,  the  exist- 
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ence  or  non-existence  of  which  was  one  of  the  main  issues  in 
the  action,  and  the  court,  in  accordance  with  the  verdict,  or- 
dered, adjudofed  and  decreed  that  the  plaintiff  should  *'have 
and  recover '  from  said  defendant  the  same  sum  that  the  jury 
found  was  due,  and  also  that  he  should  "have  and  hold,"  for 
said  sum,  the  lien  which  the  jury  had  found  he  was  entitled  to,  and 
upon  the  same,  and  all  the  property  upon  which  the  lien  was 
filed  and  claimed,  and  being  the  same  property  alleged  in  the 
complaint  to  be  covered  by  said  lien. 

When  it  clearly  appears  from  the  evidence  shat  the  plain- 
tiff has  complied  with  all  the  provisions  of  our  law  which  en- 
title him  to  a  mechanic's  lien,  then  in  the  law  he  has  and  pos- 
sesses the  lien,  and  the  jury  or  the  court  in  finding  him  entitled 

■ 

to  the  lien,  and  the  court  in  adjudging  that  he  shall  have  and 
hold  it,  but  announce  and  assert  what  the  law  and  the  evidence 
have  already  determined  and  established. 

The  tenth  assignment  of  '*error  in  decreeing  a  sale  of  the 
premises  instead  of  the  right,  title  and  interest  of  the  defend- 
ant therein,"  may  be  dismissed  as  uuoenable,  with  the  remark 
that  even  if  what  is  therein  assigned  really  constituted  error  on 
the  part  of  the  court  it  would  not  be  one  affecting  any  substan- 
tial right  or  interest  of  the  defendant.  The  extent  of  the  lien, 
as  to  the  property,  or  rather,  the  extent  to  which  the  property 
is  subject  to  the  lien,  is  determined  in  Section  665,  Code  of  Civil 
Procedure,  when  it  says:  **The  entire  land  upon  which  any 
such  building,  erection  or  other  improvement  is  situated,  in- 
cluding that  portion  of  the  same  not  covered  therewith  shall  be 
subject  to  all  liens  created  by  this  chapter,  to  the  extent  of  all 
the  right,  title  and  interest  owned  therein  by  the  owner  thereof, 
for  whose  immediate  use  or  benefit  such  labor  was  done  or 
things  furnished." 

Section  342,  same  code,  provides  that  '  'upon  a  sale  of  real 
property  the  purchaser  is  substituted  to,  and  acquires  all  the 
right,  title,  interest  and  claim  of  the  judgment  debtor  thereto;" 
and  this  is  what  a  sale  of  real  property  under  an  execution,  in 
this  territory,  transfers,  and  is  what  may  be  conveyed  to  the 
purchaser  under  and  by  virtue  of  the  sale. 
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The  sale,  then,  of  the  said  real  property  of  the  appellant,  di- 
rected in  the  judgment  complained  of  to  be  sold  under  execu- 

*  tion,  would  transfer  all  the  right,  title,  interest  and  claim  of 
the  said  appellant  therein  or  thereto,  to  the  extent  of  his  said 
right,  title,  interest  or  claim,  and  no  more. 

To  what  extent  the  appellant  was  the  owner  of  the  property 
in  question,  or  what  interest  he  had  therein,  does  not  appear 
(except  that  the  lots  in  question,  in  the  contract  signed  by  the 
appellant  and  in  his  amended  answer  are  termed  **hislots,"  nor 
is  it  material  in  considering  this  alleged  error,  since  the  sale  of 
the. property  covered  by  the  lien,  under  an  execution,  can  and  will 
only  transfer  or  take  away  his  right,  title,  interest  or  claim  in 
or  to  said  property,  and  of  which  by  the  result  of  the  'action  he 
is  rightly  deprived  under  the  law  unless  he  pays  the  sum  found 
to  be  due  from  him  to  the  plaintiff.  He  cannot,  therefore,  com- 
plain of  the  form  of  the  judgment  on  the  ground  stated  in  his 
said  tenth  assignment  of  error. 

An  examination  of  the  transcript  shows  that  the  eleventh 
assignment  of  ''Error  in  admitting  the  testimony  of  the  plain- 
tiff as  to  the  price  and  reasonable  worth  of  alleged  extras,  the 
price  of  which  had  not  been  agreed  upon  by  the  parties,  nor 
determined  by  arbitration,  as  provided  in  the  contract,"  is  not 
based  upon  any  exception  and,  for  that  reason,  is  not  assign- 
able on  appeal.  But  even  if  it  could  be  assigned  it  would  be  of 
no  avail,  as  the  admission  of  the  testimony  was  not  error. 

The  twelfth  assignment  of  '  *Error  in  excluding  questions 
propounded  to  the  witness  Marson  on  general  objections  made 
by  plaintiff,''  and  the  thirteenth  assignment  of  * 'Error  in  ex- 
cluding testimony  of  witness  Stratton,  and  in  the  remarks  made 
by  the  court  in  relation  thereto,'*  were  not  alluded  to  in  brief 
of  appellant,  and  need  not,  therefore,  be  considered.  Still  I 
will  add  that  neither  of  the  acts  complained  of  in  these  assign- 
ments constituted  error. 

The  appellant  in  his  fourteenth  assignment  of  error  alleges 
"Error  in  excluding  the  testimony  of  the  defendant  as   to  one 

*  c^sh  payment  of  i^^SOO,  and  in  ruling  such  payment  out  of  thq 
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case  altogether."  This  assignment  of  error  was  not  satisf act- 
orally  discussed  in  the  brief  of  appellant,  but  an  examination 
of  the  case  demonstrates  that  the  court  committed  no  error  in 
this  regard. 

The  fifteenth  assignment  is  **Error  in  the  oral  and  written 
instructions  on  the  question  of  the  substantial  performance  of 
the  contract. "  This  is  no  proper  assignment  of  error.  The 
error  in  the  instructions  complained  of  should  be  specifically 
pointed  out,  and  where  this  is  not  done  the  court  will,  as  a  rule, 
not  consider  it.  Having,  in  this  instance,  inspected  the  trans- 
cript, I  find  that  the  said  oral  and  written  instructions  taken  as 
a  whole,  were  not  erroneous. 

The  sixteenth  assignment  of  **Error  in  the  instructions  on 
the  question  of  personal  judgment,"  is,  for  the  same  reason, 
not  properly  assigned,  but  has  already  been  disposed  of. 

The  appellant  in  his  seventeenth  assignment  alleges  **Error 
in  instructing  the  jury  that  the  allowance  of  the  damages  set 
out  in  defendant's  counter-claim  was  contingent  upon  their  first 
finding  a  sum  of  money  due  from  defendant  to  plaintiff.''  Prom 
a  careful  reading  of  the  charge,  in  the  transcript,  I  am  unable 
to  discover  any  instruction  of  the  court  in  the  language  or  words 
of  this  assignment  which  is  not  a  proper  one  in  this  that  it  does 
not  designate  the  particular  portion  and  words  of  the  charge 
claimed  to  be  erroneous.  Then,  also,  on  turning  to  that  por- 
tion of  the  charge  to  which  it  may  reasonably  be  inferred  the 
appellant,  in  this  assignment  intended  to  refer,  we  find,  from 
the  transcript,  that  no  exception  was  taken  thereto.  This  as- 
signment of  error  will  not,  therefore,  be  considered. 

The  eighteenth  assignment  is  '*Error  in  instruction  as  to 
the  intention  of  plaintiff  in  not  allowing  all  credits  in  the  lien 
filed."  This  assignment  is  also  subj-ect  to  the  criticism  that  it 
does  not  specifically  state  or  designate  the  words  or  statements 
claimed  to  be  erroneous,  and  may  be  ignored  by  the  court.  But 
as  a  reference  to  the  transcript  shows  that  an  exception  was 
taken  to  the  portion  of  the  charge  relating  to  the  intention  and 
good  faith  of  the  plaintiff  in  filing  his  lien,  I  will  consider  the 
alleged  error,  or  rather  the  error  probably  intended  to  be  as- 


1887.]  M'CORMACK  v.  PHILLIPS.  547 

signed,  and  say  that  a  reading  of  the  entire  remarks  of  the 
court,  in  its  charge,  upon  the  matter  of  the  intention  of  the 
plaintiff  in  filing  his  lien  and  allowing  credits,  makes  it  clear 
that  they  were  not  error. 

The  nineteenth  assignment  is  *'Error  in  giving  contradict- 
ory instructions  to  jury,  particularly  upon  the  question 
of  arbitration;  on  the  necessity  of  making  a  true  and  ac- 
curate statement,  and  on  the  claim  of  defendant  as  to  comple- 
tion of  building/'  This  assignment  is  not  properly  made.  It 
groups  three  radically  different  questions  alluded  to  in  separate 
portions  of  the  charge,  and  does  not  specifically  point  out  or 
definitely  designate. or  indicate  what  particular  statements  of 
the  court  are  attacked,  or  what  words  or  sentences  in  the 
charge  constitute  the  alleged  contradictory  instructions,  or 
wherein  they  are  contradictory,  or  the  place  or  point,  in  the 
charge,  where  they  appear.  And  the  transcript  contains  no  ex- 
ception upon  which  even  a  proper  assignment  of  error  could 
be  founded  with  respect  to  either  of  said  questions. 

Different  errors  cannot  be  joined  in  one  assignment.  And 
the  same  error,  such  as  ' ^contradictory  instructions,"  should 
not  be  alleged  in  one  assignment  with  respect  to  different  and 
separate  instructions  in  relation  to  matters  or  points  entirely 
independent  of  each  other. 

For  the  reasons  just  stated  this  attempted  assignment  of  er- 
ror will  not  be  passed  upon.  This  court  cannot  be  required  to 
wander  through  a  case,  or  the  charge  of  the  court  below,  on  an 
exploring  expedition  with  the  keen  scent  of  reason,  to  find,  if 
possible,  or  determine  the  existence  of,  some  contradictory  in- 
structions, or  some  error,  intended  to  be  covered  by  a  given  as- 
signment of  error.  Counsel  must  specifically  assign  the  error 
and,  in  the  assignment,  so  designate  what  is  complained  of  as 
error  as  to  put  the  finger  of  the  court  upon  it. 

Attorneys  should  assign  such  errors  only  as  are  to  be  pre- 
sented to  the  appellate  court  on  the  argument,  and  in  preparing 
their  briefs  should  plainly  and  concisely  state  the  points  upon 
which  they  rely  for  affirmance  or  reversal,  and  take  them  up 
seriatim. 
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One  live  point  is  better  than  any  number  of  weakly  ones, 
and  one  well  established  legal  principle  or  conclusion  applica- 
ble to  the  case  before  the  court,  or  clearly  demonstrated  fact 
decisive  of  the  case,  is  more  effectual  than  volumes  of  false  or 
abstract  reasoning,  or  misty  or  reckless  statements. 

In  this  connection  I  call  attention  to  the  following  provi- 
sions of  Rule  16  of  this  court:  '  *In  civil  actions  and  proceed- 
ings, the  appellant,  or  plaintiff  in  error,  shall  file  with  the 
clerk  of  this  court,  or  append  to  the  transcript,  an  assignment 
of  errors,  which  assignment  need  follow  no  stated  form,  but 
must  in  a  way  as  specific  as  the  case  will  allow,  point  out  the 
errors  objected  to,  and  only  such  as  he  expects  to  rely  on  and 
ask  the  court  to  examine.  Among  several  points  in  a  demurrer, 
in  a  motion,  in  the  instructions,  or  in  other  rulings  excepted  to, 
it  must  designate  which  is  relied  on  as  error,  and  the  court  will, 
in  its  discretion,  only  regard  errors  which  are  assigned  with 
the  requisite  exactness."  See  also,  Caulfield  et  al.  v.  Boyle,  2 
Dakota,  464,  and  Bush  et  al  v.  The  Northern  Pacific  R.  R. 
Co.,  3  Dakota,  445. 

In  this  rule  and  in  these  decisions  we  have  followed  a 
long  line  of  ancest<^.>rs,  and  turned  into  the  clear  and  well  defined 
current  of  legal  decisions  and  practice  with  repect  to  the  as- 
signment and  review  of  errors. 

The  twentieth  assignment  is  **Error  in  refusing  to  give  the 
written  instructions  submitted  by  defendant  same  as  set  forth 
in  instructions  refused/' 

The  twenty-first  assignment  is  **Error  in  giving  to  the  jury 
the  written  instructions  submitted  by  plaintiff  same  as  set  forth 
in  instructions  given."    These  may  be  considered  together. 

Due  examination  shows  that  the  refusal  to  give  the  in- 
structions referred  to  in  said  twentieth  assignment  was  not 
error,  and  that  the  giving  of  them  would  have  been  error,  and 
also  shows  that  the  giving  of  the  instructions  alluded  to  in  said 
twenty-first  assignment  was  not  error  and  that,  on  tbfe  other 
hand,  the  refusal  to  give  them  would  have  been  erroneous. 
The  remaining  assignments  of  error  are; 
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Twenty-second  assignment,  **Errorin  denying  motion  to 
setaside  verdict  and  for  new  trial." 

Twenty- third  assignment,  that  *'The  court  had  no  juris- 
diction to  render  judgment  against  defendant." 

Twenty- fourth  assignment  of  **Error  in  the  judgment." 

**Twenty-fifth  assignment  that  *'The  judgment  is  against 
law." 

Two  things  are  evident,  namely:  There  is  nothing  in  these 
four  assignments  of  error  on  the  merits,  aad  none  of  them  are 
properly  assigned. 

All  the  errors  assigned,  or  endeavored  to  be  assigned,  by 
the  appellant,  having  been  passed  upon,  and  no  error  calling 
for  a  reversal  having  been  presented  to  the  court,  the  judgment 
.of  the  district  court  is  affirmed. 

Justices  Palmer,  McConnell,  and  Church,  concurring. 

Chief  Justice  Tripp  and  Justice  Thomas  concur  specially 
in  the  conclusions  reached  by  the  opirfion. 


Edwards  v.  Fargo  &  Southern  Railway. 

1.  Corporation— BY-LAWS— PRESUMPTION  as  to. 

It  is  a  natural  and  legal  presumption  in  the  absence  of  evidence, 
that  by-laws  of  a  corporation  silent  as  to  official  compensation  of  an 
officer  are  equally  silent  as  to  the  scope  and  character  of  official  duties 
I    of  such  officer. 

2.  Official  duties— scope— compensation. 

Where  a  corporation  has  construed  the  duties  of  its  secretary  to 
include  a  field  of  arduous  work  not  strictly  with  the  ordinary  interpre- 
tation of  the  functions  of  that  office,  the  secretary,  after  such  duties 
performed,  can  recover  in  an  action  against  the  corporation,  a  reason- 
able compensation  therefor,  and  in  his  proofs  and  pleadings  will  not 
be  held  to  distinguish  between  ordinary  and  extraordinary  services. 

3.  Value  of  services— evidence. 

Whether  a  witness  has  a  requisite  knowledge  to  enable  him  to 
testify  as  to  value,  is  a  question  largely  within  the  discretion  of  the 
trial  judge.  One  who  has  rendered  services  is  competent  to  testify  as 
to  their  value. 

Filed  MaV  25,  1887. 

Appeal  from  the  district  court  of  Cass  county. 
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The  facts  are  stated  in  the  opinion. 

Wilson^  Ball  dc  Wallin^  for  defendant  and  appellant. 

The  action  is  for  the  alleged  value  of  official  services,  and 
relief  is  claimed  upon  a  quantum  mei*uit  It  is  neither  alleged 
nor  claimed  that  the  defendant,  by  resolution,  by-law,  oral 
agreement,  or  otherwise,  agreed  to  pay  plaintiff  the  sum  sued 
for,  or  any  sum,  as  compensation  for  his  services  as  secretary. 
He  cannot  in  such  case  recover  what  the  services  are  reason- 
ably worth.  See  Authorities  39  American  Reports  167;  Pierce 
on  Railroads,  page  31;  Wood's  Railway  Law,  vol.  1,  page  429, 
last  edition;  Pew  v.  First  National  Bank,  130  Mass.,  391,  also 
102  New  York  (Court  of  Appeals)  190;  Citizens  National  Bank 
V.  Elliott,  55  Iowa,  106;  Sawyer  v.  The  Pawners  Bank,  6  Allen, 
207;  Pew  V.  First  National  Bank  of  Gloucester,  130  Mass.,  391;. 
see  also  Butts  v.  Wood,  37  N.  Y.,  317;  1  Wood's  Railway  ijaw, 
Section  150. 

D.  H.  Tioomey,  for  r^pondent. 

The  answer  shows  conclusively  that  the  duties  performed 
by  the  respondent  were  performed  as  secretary,  and  not  other- 
wise. Respondent  should  recover  for  his  services.  Wood's 
Field  Law  of  Corporations,  sec  162;  68  111.  570;  22  Minn.  25; 
49  Md.  389;  03  Am.  Rep.  264;  44  Am.  Rep.  .658.  Plaintiff  was 
competent  to  testify  as  to  the  value  of  his  own  services.  Mercer 
V.  Vose,  67  N.  Y.  58;  37  Am.  Reps.  154. 

McCoNNELL,  J.  Respondent,  as  plaintiff,  brought  this 
action  in  the  district  court  against  appellant,  a  railroad  corpo- 
ration, organized  and  existing  under  the  laws  of  this  territory. 
The  complaint,  averring  such  incorporation,  and  that  the  plain- 
tiff had  been  elected  and  employed  as  appellant's  secretary,  and 
had  served  it  in  that  capacity  from  June  5,  1883,  to  June  2, 
1885, — claims  that  plaintiff's  services,  as  secretary,  were  rea- 
sonably worth  during  that  period,  six  hundred  dollars  per 
month,  and,  denying  any  payment  in  that  behalf,  demands 
judgment  for  the  sum  of  *14,400.00. 

The  answer,  admitting  incorporation  and  plaintiff's  secre- 
taryship, but  denying  the  value*  of  the  services  as  set  up  in  the 
complaint,  alleges  that  such  value  is  not  greater  than  1600.00. 
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The  answer  further  sets  up  that  the  plaintiff  was  elected  such 
secretary  under  express  agreement  between  the  parties  that  he 
would  perform  the  duties  thereof  without  compensation,  and 
recites  certain  collateral  advantages  accruing  to  the  plaintiff  as 
a  consideration  for  such  agreement. 

After  jury  trial  had,  there  was  a  verdict  rendered  in  favor 
of  plaintiff  in  the  sum  of  $4,978.85.  After  motion  for  new  trial 
over-ruled,  judgment  was  entered  on  the  verdict. 

Appellant's  assignments  of  error,  though  numerous,  all  fall 
witin  the  two-fold  character  of : 

1.  Exceptions  to  the  ruling  of  the  trial  court  in  admitting 
evidence. 

2.  Exceptions  to  the  verdict  as  against  the  evidence. 
Naturally,  the  general  assignment  of  error  in  that  the  trial 

court  over-ruled  the  motion  for  a  new  trial,  is  well  or  illy  taken, 
according  as  we  decide  with  regard  to  the  exceptions  above 
classified.  The  district  court  was  consistent  throughout  all  the 
proceedings  below,  and  the  questions  before  us  herein  turn 
wholly  upon  the  view  adopted  as  to  the  one  or  two  propositions 
of  law  involved. 

The  learned  counsel  for  appellant  seek  to  raise  this  prelim- 
inary question:  **Can  a  secretary  of  a  corporation  who  is  also 
a  stockholder  and  director  thereof,  recover  compensation  for 
official  services  rendered  to  the  corporation,  as  secretary,  in  the 
absence  of  special  agreement  for  compensation?" 

This  question,  upon  which  appellant's  counsel  concede  that 
there  is  a  conflict  of  authority,  is  not  before  us.  That  which 
might  render  it  a  serious  question  for  the  plaintiff — his  being 
a  director,  and  possibly  performing,  as  the  ordinary  duties  of 
such  director,  the  services  sought  to  be  recovered  for  in  this 
action,  does  not  appear  from  the  evidence.  That  the  plaintiff 
was  a  director  is  sought  to  be  inferred  from  the  words  used  by 
the  plaintiff  in  giving  his  testimony:  **We  went  down  there,  my- 
self and  Kindred  and  the  other  directors."  Now  as  Kindred 
was  the  president,  and  therefore  presumptively  a  director,  (Civil 
Code,  Sec.  408),  the  relation  of  otherness  would  seem  to  point 
more  clearly  to  Kindred  as  its  antecedent  than  to  any  one  else. 
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This  tribunal  certainly  cannot  be  expected  to  adopt  the  more 
doubtful  construction,  in  order  thereby  to  burden  itself  with  an 
extra  question  for  decision,  or  to  indulge  with  show  of  pertin- 
ency* in  the  doubtful  luxury  of  obiter  dicta. 

Appellant  claims  strenuously,  as  the  ground  of  objection  to 
the  rulings  of  the  district  court  with  reference  to  the  admission 
of  evidence,  that,  while  the  complaint  sets  up  a  claim  to  recover 
for  services  rendered,  as  secretary,  yet  evidence  was  repeatedly 
admitted  * 'respecting  the  performance,  or  pretended  perform- 
ance, by  plaintiff,  of  divers  and  sundry  special  and  unusual 
services,  '  'without  requiring  proof  that  the  same  were  official 
services  devolving  upon  plaintiff  as  secretary".  Whereby,  ac- 
cording to  appellants'  theory,  the  complaint  was  used,  at  the 
trial,  *  *as  a  mask — a  kind  of  forensic — stalking  horse,  behind 
which  the  plaintiff  ambushed  his  real  case,  to  wit:  his  testi- 
mony as  to  alleged  services  of  a  special  and  non-official  char- 
acter",— to  appellant's  surprise,  and  consequent  inability,  **in 
the  hurry  of  a  trial,  to  gather  evidence  to  meet  and  disprove 
such  case." 

^  In  order  to  state  appellant's  theory  as  strongly  as  possible, 
we  have,  in  the  main,  used  the  very  graphic  and  forcible  lan- 
guage of  its  learned  counsel,  quoted  from  the  brief  before  us. 

In  aid  of  the  position  above  stated,  appellant  cites  Section 
403  of  the  Civil  Code,  providing  inter  alia,  that  every  Dakota 
corporation  **must,  within  one  month  after  filing  articles  of  in- 
corporation, adopt  a  code  of  by-laws  for  its  government";  cites 
also  Section  404  of  the  Civil  Code,  to  the  effect  that,  *'a  corpo  . 
ration  may,  by  its  by-laws,  where  no  other  provision  is  spec- 
ially made,  provide,"  amongst  other  things,  ''the  compensation 
and  duties  of  officers";  cites  also  Section  408  to  the  effect  that 
the  secretary  and  other  officers  therein  mentioned  "must  per- 
form the  duties  enjoined  on  them  by  law  and  the  by  laws  of  the 
corporation";  cites  also  Section  417  requiring  corporations  for 
profit  to  keep  certain  records  and  books  therein  mentioned. 

Now  the  plaintiff  testified  that,  as  secretary,  he  recorded 
the  proceedings  at  stockholders'  meetings;  had  charge  of  the 
seal;    was  custodian  of  all  papers,  records  and  deeds;    had 
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charge  of  some  matters  pertaining  to  right  of  way;  had  organ- 
ized the  auditing  department;  audited  vouchers  to  the  amount 
of  about  one  million  dollars;  had  largely  to  do  with  making 
contracts  between  appellant  and  the  Northern  Pacific  and  Man- 
itoba railroads  for  the  transportation  of  construction  material; 
and  looked  generally  after  details  during  his  secretaryship. 

It  was  to  the  admission  of  this,  and  other  like  testimony 
specifying  the  particulars  as  to  services  rendered  appellant  by 
the  plaintiff,  that  appellant  excepted,  and  which  admission  it 
argues  was  error  within  the  view  or  theory  we  have  above 
quoted  from  appellant's  brief.  Giving  now,  in  our  own  lan- 
guage, the  rationale  of  appellant's  position  in  that  behalf,  it  is 
that  appellant  must  be  presumed  to  have  adopted  by-laws;  that 
such  by-laws  must  be  presumed  to  describe  the  duties  of  the 
secretary  and  other  officers;  that  plaintiff,  as  such  secretary, 
was  held  only  to  perform  the  duties  enjoined  on  him  by  law 
and  the  by-laws;  and  that  any  other  services  rendered  by  him 
was  either  volunteer  services  for  which  he  can  claim  nothing, 
or  services  that  must  be  specially  pleaded,  and  cannot  be  proved 
under  his  claim  as  secretary,  and  consequently  under  the  com- 
plaint in  this  action.  Further,  that  inasmuch  as  plaintiff  did 
not  offer  proper  proof,  to- wit:  the  by-laws,  that  the  disputed 
services  were  the  duty  of  the  secretary  as  such,  a  link  in  the 
plaintiff's  chain  of  evidence  was  fatally  omitted;  not  only  that, 
but  the  non-official  character  of  the  major  part  of  the  services 
(as  testified  to  and  above  described),  is  perfactly  clear  on  the 
face  of  them,  aind  a  fortiori,  appellant's  objection  to  testimony 
in  that  behalf  should  have  been  sustained.  That  the  burden  of 
proof  was  on  plaintiff  to  show  the  alleged  services  to  be  official, 
and  that  it  did  not  lie  with  appellant  to  show  their  non-official 
character.  The  decision  of  the  question  presented  in  this  po- 
sition fixes  the  pivotal  point  of  the  case.  Conceding  that,  in 
the  absence  of  proof  to  the  contrary,  it  is  to  be  presumed  that 
appellant,  as  a  Dakota  corporation,  had  some  sort  of  by-laws; 
yet  the  presumption  that  there  was  a  by-law  on  any  given  point 
is  very  slight  indeed.  It  is  conceded  that  there  was  no  by-law 
upon  the  compensation  of  officers.     Now  the  statute  (Section 
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404  supra),  mentions  * 'compensation  and  duties"  as  one  of  the 
appropriate  subjects  for  by-la*ws— mentions  them  together,  as 
quoted.  And  certainly  the  commercial  relations  between  com- 
pensation and  duty  is  as  close  as  the  statutory  mention.  They 
are  a  pair  of  Inseparables. 

We  think  it  a  natural  and  le^al  presumption  that  by-laws 
silent  as  to  ofScial  compensations,  were  equally  silent  as  to 
official  duty.  There  could  then  have  been  nothing-  gained  by 
either  party  through  production  of  the  by-laws,  if  there  were 
any. 

The  general  body  of  the  law,  always  elastic  and  always 
filling  the  chinks  and  crevices  of  statutory  enactment,  adds  to 
Section  408,  supra,  and  makes  the  clause  therefrom  quoted  read 
in  effect,  *'must  perform  the  duties  enjoined  on  them  by  (stat- 
utory) law  and  the  byTlaws  of  the  corporation,  and  any  other 
duties  that  they,  as  such  officers,  shall  undertake  by  and  with 
the  assent  and  authority  of  such  corporation." 

It  follows  then,  that  the  plaintiff's  testimony  that,  as  sec- 
retary, he  rendered  the  services  therein  described,  was  admit* 
ted  without  error,  although  some  of  the  items  of  service  do  not 
fall  within  the  narrower  interpretation  of  the  scope  and  func- 
tions of  secretary.  The  secretary  of  a  railway  corporation  is 
not  necessarily  a  mere  scribe,  or  minute  clerk;  and  it  was  per- 
fectly competent  for  appellant  to  adopt,  in  legal  effect,  the 
broad  construction  of  plaintiff's  duties  as  secretary,  which,  ac- 
cording to  his  testimony,  it  did  adopt.  Under  the  pleadings 
the  breadth  and  scope  of  plaintiff's  duties  as  secretary  was  a 
question  of  fact,  upon  which  parol  testimony  was  competent — 
there  being  in  this  case,  as  we  have  seen,  no  presumption  that 
such  duties  were  prescribed  and  limited  in  the  by-laws,  but 
rather  a  presumption  that  the  by-laws,  if  any,  were  silent  on 
that  subject.  Appellant,  as  custodian  of  its  own  records,  would 
have  certainly  rebutted  this  presumption,  had  it  not  been  sup- 
ported in  fact. 

It  seems  to  be  conceded  by  appellant  that  the  plaintiff 
would  be  entitled  to  recover  a  reasonable  compensation  for  his 
services  as  secretary,  in  the  absence  of  the  express  agreement 
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set  up  by  appellant  that  such  services  should  be  rendered  as  a 
gratuity.  But  the  authorities  are  not  harmonious  on  this  and 
kindred  questions  pertaining  to  the  right  of  an  officer  of  a  cor- 
poration to  recover  in  an  action  against  it,  damages  in  compen- 
sation of  his  official  services,  in  the  absence  of  express  agree- 
ment to  pay  for  the  same.  The  supreme  court  of  Iowa,  in  a 
case  cited  by  appellant,  say  upon  this  point:  *'We  understand 
the  rule  to  be  that  when  an  officer  of  a  corporation  performs 
the  usual  and  ordinary  duties  of  his  office,  as  defined  by  the 
charter  and  by-laws,  he  cannot  recover  compensation  therefor, 
unless  it  has  been  so  specially  agreed.  He  cannot  in  such  case 
recover  what  the  services  were  reasonably  worth."  Citizens 
National  Bank  v.  Elliott,  55  Iowa,  106;  and  authorities  therein 
cited.  The  reason  of  this  rule  undoubtedly  rests  upon  the  fact 
that  the  duties  of  the  charter  officers  of  a  corporation  are,  in 
ordinary  practice,  not  arduous;  as  well  as  upon  the  fact  that 
the  holders  of  such  offices  have  very  frequently  been  men  of 
wealth,  finding  in  their  corporate  office  sufficient  compensation 
in  the  opportunity  thereby  afforded  to  protect  their  corporate 
interests,  and,  therefore,  making  the  precedent  of  asking  and 
receiving  no  salary.  Hence  * 'directors  of  banks  and  of  many 
other  corporations  usually  receive  no  compensation. ''  Pew  v. 
First  National  Bank,  130  Mass.  391. 

But  the  Iowa  tribunal  in  the  case  above  cited,  further  say: 
*'It  may  be  conceded  for  extraordinary  services,  such  as  do  not 
pertain  to  the  office,  there  may  be  a  recovery,  although  it  has 
not  been  so  specially  agreed,"  and  add,  in  substance,  that  to 
recover  for  such  extraordinary  services  they  should  be  specially 
pleaded  and  proved  as  such. 

We  do  not  think  our  holding  in  this  case  contradicts  the 
spirit  of  any  well  considered  authority.  We  hold  that  where  a 
corporation  has  construed  the  duties  of  its  secretary  to  include 
a  field  of  arduous  work,  not  strictly  within  the  ordinary  inter- 
pretation of  the  functions  of  that  office,  the  secretary,  after 
such  duties  performed  can  recover  in  an  action  against  the  cor- 
poration a  reasonable  compensation  therefor,  and  will  not  be 
held  to  distinguish  between  ordinary  and  extraordinary  ser- 
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vices.  The  claim  of  express  agreement  to  serve  gratuitously 
would,  of  course,  if  established,  defeat  the  right  to  recover. 
As  to  the  existence  of  such  agreement  in  the  case  at  bar,  there 
was  a  conflict  in  the  evidence.  The  jury  found  that  such 
agreement  had  not  been  made. 

Another  objection  of  appellant  to  the  ruling  of  the  district 
court  in  admitting  evidence  is  that  the  plaintiff  and  certain 
other  of  his  witnesses  testified  as  to  the  value  of  the  services 
rendered,  without,  as  claimed  by  appellant,  properly  showing 
qualifications  to  so  testify.  We  think  that  in  the  case  of  Tucker 
V.  Massachusetts  Central  Railroad,  118  Mass.  546,  the  court 
correctly  held  that,  **The  question  whether  a  witness  has  the 
requisite  knowledge  to  enable  him  to  give  his  opinion  (as  to 
value)  is  one  which  is  largely  within  the  discretion  of  the  pre- 
siding judge."  As  to  plaintiff's  competency  to  testify  as  to  the 
value  of  his  services,  we  do  not  think  that  the  language  used 
in  Mercer  v.  Vose,  67  N.  Y.,  56,  is  based  upon  a  rule  too  liberal: 
**I  can  conceive  of  no  cause  where  one  has  himself  rendered 
service,  when  he  will  not  be  competent  to  give  evidence  of  its 
value."  There  may  be  many  cases  in  which  such  evidence  is 
of  little  weight,  but  it  is  entitled  to  go  to  the  jury  for  what  it 
is  worth.  In  the  case  at  bar,  as  in  that  of  Mercer  v.  Vose,  supra, 
'*the  other  witnesses  were  well  acquainted  with  the  plaintiff, 
knew  his  business  capacity,  and  had  some  general  knowledge 
of  the  value  of  such  services  as  he  rendered."  Their  testimony 
as  to  value  was  properly  received. 

We  find  no  error  in  the  proceedings  of  the  district  court, 
and  the  exceptions  to  the  verdict,  as  against  the  evidence,  we 
deem  not  well  taken.  The  jury  found  all  issues  in  favor  of  the 
plaintiff.  In  their  verdict  they  largely  cut  down  the  estimate 
as  to  value  of  services  given  by  plaintiff  and  his.  witnesses.  We 
cannot  see  that  the  verdict  was  excessive,  or  was  rendered 
under  the  influence  of  passion  and  prejudice.  There  is  evidence 
in  support  of  it;  and  following  a  principle  that  may  now  be 
regarded  as  almost  axiomatic,  we,  as  an  appellate  tribunal, 
cannot  disturb  the  verdict.  The  judgment  of  the  trial  court  is 
therefore  affirmed.     All  the  justices  concurring. 
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ACKNOWLEDGMSNT. 

1.    Certificate  of  acknowledgment  substantial  compliance  with 

STATUTE. 

The  certificate  of  acknowledgment  of  a  deed,  executed  by  a  sheriff, 
in  foreclosure  proceedings  by  advertisement,  is  valid  if  in  substantial 
compliance  with  the  statute.  The  use  of  the  words  "whose  name  is 
subscribed  to  the  within  instrument,^'  is  a  substantial  compliance  with 
the  statutory  form,  "described  in  and  who  executed,''  etc.,  he  being 
described  as  sheriff  in  the  body  of  the  deed.    Wilson  v.  Kussell,  376. 

See  Evidence,  1. 

ADMIBALTT. 

1.  Admiralty— JURISDICTION— TRUST. 

The  jurisdiction  of  admiralty  does  not  extend  to  the  execution  of  a 
trust.  The  title  to  a  steamboat  being  in  trustees,  the  beneficiaries 
may  terminate  the  trust  and  obtain  a  decree  of  sale  upon  a  proper  pro- 
ceeding in  a  court  of  equity.    In  re  Steamboat  Eclipse,  218. 

2.  Part  ow^jer— master  in  possession— co-owners  cannot  remove. 

When  a  part  owner  is  master  and  in  possession  of  a  boat,  under  an 
agreemeni  in  writing,  he  is  not  subject  to  removal  by  his  co-owners. 
Id. 

3.  Title  in  trust— trust  to  terminate  on  payment,  and  title  vest 

absolutely  in  trustees- -such  trust  merely  a  lien. 

Where  the  title  to  a  boat  is  placed  in  two  persons  as  trustees,  to 
be  held  by  them  as  part  owners  and  for  co-owners,  until  payment  to  the 
co-owners  of  certain  sums  representing  the  amount  of  their  interests, 
and  upon  such  payments  the  trust  to  terminate  and  title  absolute  vest 
in  such  trustees,  the  transaction  is  at  most  the  creation  of  a  lien  in  the 
nature  of  a  mortgage,  and  the  trustees  are  the  legal  owners  of  the 
boat.    Id. 

4.  Idem. 

Under  such  circumstances  a  bill  of  sale  executed  by  the  co-owners 
would  pass  to  the  purchaser  no  title  beyond  the  equitable  interests  of 
such  co-owners  as  beneficiaries  of  the  trust.    Id. 

o.    Practice— BILL  of  exc^eptions— extraneous  matter  stricken  out. 
Where  the  transcript  of  record  contains  evidence  and  extraneous 
matter  not  made  a  part  of  the  bill  of  exceptions,  such  evidence  and  ex- 
traneous matter  should  on  motion  be  stricken  from  the  record.     Id. 

6.    Practick— appeals  in  admiralty  cases.    Same  as  other  civil 
actions. 

Appeals  in  admiralty  ca^jes  from  the  district  to  the  supreme  court, 
are  governed  by  the  same  statutes  and  rules  that  obtain  in  o^her  civil 
actions  tried  to  the  court.    Id. 
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ADMISSIONS. 

1.      EvroENCE— TRIAL   ON    AMENDED    ANSWER  —  ADMISSION    OF    FACT    IN 
ORIGINAL  ANSWER— COMPETENT  EVIDENCE. 

When  a  trial  is  had  upon  issues  raised  by  a  supplemental  and 
amended  answer,  an  admission  of  the  execution  of  instruments  offered 
in  evidence,  made  in  the  original  answer,  is  competent  evidence  to 
prove  such  fact.     Gale  v.  Shillock,  182. 

2.  Same— MADE  in  separate  defense  in  answer. 

And  such  admission  is  competent  evidence,  though  made  in  a  sep- 
arate defense  in  the  answer,  the  answer  containing  general  denials  put- 
ting in  issue  all  the  allegations  of  the  complaint.    Id. 

ADVERSE  POSSESSION. 

1.  Possession— extent  of— under  color  of  title. 

When  one  enters  upon  the  possession  of  real  estate  under  color  of 
title  by  deed,  his  possession  is  deemed  to  extend  to-  the  bounds  de- 
scribed in  the  deed,  although  his  actual  improvements  are  on  a  small 
parcel  only  of  the  tract.    Gale  v.  Shillock,  182. 

2.  Same— SUCH  possession  notice  to  purchasers. 

The  possession  of  any  part  of  such  tract  is  sufflcient  to  put  a  pur- 
chaser on  inquiry  to  ascertain  the  full  extent  of  the  rights  of  one  so  in 
possession.    Id. 

AGENCY. 

1.  Sale  op  land  -interest  adverse  to  principal. 

Gray  was  defendant's  agent  to  procure  from  plaintiffs  a  deed  for 
certain  lands.  Plaintiffs  executed  the  deed  and  placed  it  in  the  hands 
of  Gray  for  delivery,  it  being  agreed  between  them  that  Gray  should 
have  the  right  to  demand  from  his  principal  as  a  condition  precedent 
to  such  delivery,  that  the  principal  should  procure  a  deed  to  the  said 
Gray  for  certain  other  lands.  The  deed  from  plaintiffs  having  been 
delivered  to  defendant  without  the  performance  of  such  Condition  pre- 
cedent, held,  that  the  title  passed,  as  it  wus  incompetent  for  the  agent 
to  make  any  agreement  securing  a  benefit  for  himself  adverse  to  his 
employers'  interests.     Holt  v.  Colton.  67. 

2.  Agent— TAKING  title   in  fraud  of  principal— constructive 

TRUST. 

An  agent  employed  to  obtain  title  to  real  estate  for  his  principal 
who  makes  use  of  the  means  and  facilities  furnished  by  the  principal  to 
obtain  title  for  his  own  use  and  benefit,  holds  such  title  in  trust,  and  a 
court  of  equity  will  compel  a  conveyance  of  the  title  to  his  principal. 
And  in  such  caaethe  agent  cannot  plead  the  statute  of  frauds  in  defense 
of  an  action  to  compel  a  conveyance.     Fidel er  v.  Norton,  258. 

3.  Power  to  sell  real  estate— agent  holding  has  no  authority 

TO  cancel  contract  of  sale  made  under—power  exhausted 

BY  sale. 

An  agent,  acting  under  a  written  power  of  attorney  authorizing 
him  to  sell  real  estate,  exhausts  liis  power  to  sell  as  to  the  subject  mat- 
ter, and  cannot  cancel  the  sale,  and  make  a  new  contract  of  sale  to  an- 
other person  having  knowledge  of  the  fii*st  sale,  so  as  to  make  the  prin- 
cipal liable  in  damages  for  a  breach  of  the  second  contract.  Luke  v. 
(iriggs,  287. 

4.  Authority  TO  make  a  contract  confers  no  authority  to  cancel. 

General  w^ords  in  a  power  of  atU)rne3'  cannot  be  construed  to  en- 
large the  power  beyond  the  subject  matter  of  the  agency;  snd  an  au- 
thority to  make  a  contract  for  another  is  not  sufficient  to  authorize  its 
cancellation  or  surrender.     Id. 
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AGENT. 

See  Parties.  1. 

AMENDMENT. 

1.    Amendment  of  record  in  criminal  case— may  be  made  after 

TERM.  , 

Where  it  is  not  sought  to  amend,  modify  or  in  any  manner  chang^e 
the  judgment  rendered,  and  where  the  corrections  sought  are  merely 
clerical,  the  acta  themselves  having  been  all  properly  done,  and  the 
steps  affecting  defendant's  rights  all  properly  taken,  but  the  clerical 
record  of  such  proceedings  defectively  made,  the  court  has  power  after 
the  term,  to  amend  the  record  so  as  to  set  forth  the  proceedings  as  they 
were  actually  haa,  even  where  the  defects  in  the  original  record  were 
such  as  would  be  fatal  to  the  judgment.    Territory  v.  Christensen,  410. 

APPEAL. 

1.  Appeal— WHEN  taken— new  trial— appeal. 

Under  Subdivision  2,  §  22,  Code  Civ.  Proc.   Dak.,  an  appeal  will 
lie,  if  at  all,  in  the  first  instance,  and  before  moving  for  new  trial. 
Francis,  J.,  dissenting.    First  National  Bank  v.  Comfort,  167. 

2.  Appeal  from  judgment— what  reviewed  on. 

An  appeal  from  the  judgment  brings  to  this  court  the  judgment 
•  roll  proper  for  review;  and  the  court  can  look  at  nothing  not  contained 
in  and  made  a  part  of  the  judgment  roll  by  the  court  below.  The  ap- 
pellate court  has  no  power  to  receive  and  is  strictly  prohibited  from 
examining  into  or  listening  to  any  matters  or  things  de  hors  the  record. 
Fargo  V.  Palmer,  232. 

3.  Same. 

What  purports  to  have  been  the  evidence,  attached  to  the  record, 
not  having  been  made  a  part  of  the  record  by  the  court  below,  will  not 
be  considered  by  this  court;  and  no  error  appearing  in  the  judgment 
roll  proper  the  judgment  below  is  affirmed.      Id. 

4.  Justice's  court— verdict  of  jury— judgment    on— ministerial 

ACT— appeal  will  LIE. 

The  entry  of  judgment  by  a  justice  of  the  peace,  upon  the  verdict 
of  a  jury,  under  our  code,  is  a  merely  ministerial  act.  The  verdict  of 
the  jury  in  such  case  being  itself  the  judgment  of  the  law,  an  appeal 
will  lie  without  the  formal  entry  in  the  justice ^s  docket  of  a  judgment. 
Porter  v.  Parker,  397. 

5.  Notice  of  appeal— immaterial  error  in. 

An  immaterial  clerical  error  in  a  notice  of  appeal  will  not  be  re- 
garded.    Kirkpa trick  v.  Dakota  Central  Ry.  Co.,  481. 

6.  Same.    Omission  of  word  "whole"— notice  sufficient. 

Where  it  plainly  appears  from  the  notice  that  the  appeal  is  from 
the  entire  judgment,  and  not  some  part  thereof,  the  omission  of  the 
word  "'whole''  of  the  judgment,  in  the  notice,  will  not  render  the  notice 
ineffectual.     Id. 

See  Admiralty^  6;  Exceptions,  1,  2,  3,  4,  5;    Erroi's,   1;  Notice   of  Appeal,  1; 

Rehearing  1. 

ASSiaNMENT- BENEFIT  OF  CBEDITOBS. 

1.    Assignment  for  benefit  of  creditors— inventory—  verification 
OF— dkfective    no  title  vests  in  assignee. 

Where  an  insolvent  makes  an  assignment  for  the  benefit  of  hijj  credit- 
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ors;  but  fails  to  make  and  file  with  the  inventory  an  affidavit  comply- 
ing with  the  requirements  of  Section  2035,  Civil  Code,  no  absolute  title 
to  the  assigined  property  vests  in  the  assignee.   Farmer  v.  Cobban,  426. 

2.      Same— ATTACHMENT. 

An  attachment  of  property  in  the  hands  of  an  assignee  prior  to  the 
filing  of  the  inventory  and  affidavit  required  by  statute,  is  not  prema- 
ture, but  may  be  defeated  by  a  <jpmpliance  with  the  provisions  of  law 
requiring  the  filing  of  the  inventory  and  affidavit  within  twenty  days 
after  the  assignment.     Id. 

8.    Title  in  assignee— inchoate. 

The  purpose  of  the  legislature  was  to  require  an  assignor  to  make, 
and  properly  verify,  and  file  the  inventory,  and  record  the  assignment, 
as  a  condition  precedent  to  the  vesting  of  title  absolute  in  the  assignee. 
And  while  execution  and  delivery  of  the  assignment  vests  an  inchoate 
title  in  the  assignee,  a  failure  to  comply  with  the  other  condition  of  the 
statute  defeats  the  inchoate  title,  and  renders  the  assignment  void.   Id. 

ASSIGNMENT  OF  EBBOB. 

1.  Exception  to  charge— insufficient. 

No  assignment  of  error,  based  upon  an  exception  to  the  charge  of 
the  court  to  the  jury,  will  be  considered,  when  the  exception  taken  is 
'*to  the  giving  or  euch  and  every  one  of  said  instructions,  the  plaintilT 
duly  excepted,  excepted  as  specifically  as  if  the  same  were  numbered 
and  separately  designated."  Galloway  v.  McLean  2  Dak.  372,  approved 
and  followed.    Kennedy  v.  Falde,  319. 

2.  Held  too  general. 

Only  those  errors  which  are  specifically  assigned  will  be  consid- 
ered in  the  appellate  court;  and  where  they  are  of  such  a  general 
character  and  indefinite  nature  as  to  necessitate  an  examination  of  the 
whole  case  to  ascertain  the  point  presented  in  the  argument,  they 
will  be  disregarded.  Territory  v.  Stone,  2  Dak.  155,  cited  and  fol- 
lowed.  Bill  V.  Klaus,  828. 

3.  Assignments  of  error— not  based  on  exceptions. 

Assignments  of  error  upon  the  trial,  not  based  upon  proper  and  suf- 
ficient exceptions  will  not  be  consiiered.    McCormack  v.  Phillips,  506. 

4.  Same— different  errors  in  one. 

Different  errors  cannot  be  joined  in  one  assignment;  and  when  an. 
assignment  groups  three  radically  different  questions  alluded  to  in  dif- 
ferent portions  of  the  charge  to  the  jury,  it  will  not  be  considered.    Id. 

ATTOBNET. 

[  I.    Appearance  by  unauthorized  attorney— no  jurisdiction   ob- 

i  tained  by. 

\  When  an  attorney',  entirely  unauthorized,  appears  for  a  defendant 

who  has  not  been  served  by  summons,  and  who  has  no  notice  or  knowl- 
edge of  the  action  until  after  judgment,  such  appearance  is  not  volun- 
tary and  does  not  give  the  court  jurisdiction  of  the  defendant,  and  the 
court  will  set  aside  a  judgment  so  rendered. 

2.    Same.    Qualified  promise  to  pay— not  an  estoppel. 

And  in  such  case,  a  promise  by  such  defendant  that  he  would  see 
his  co-defendant  who  had  appeared  in  ♦ihe  action,  and  have  him  settle 
it.  is  not  such  an  act  tus  would  estop  such  party  from  attacking  the 
judgment  for  want  of  jurisdiction,    Williams  v.'Neth,  360. 
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ATTOBNXY'S  FBES. 

% 

1.  Dismissal  of  appeal—district  court— attorney's  fees— not  al- 
lowed ON— COSTS. 

It  is  error  to  allow  cofits  by  way  of  attorney's  fees  upon  an  order 
dismissing  an  appeal  to  the  district  court.  Costs  can  only  be  given 
where  allowed  by  law,  or  where  the  court  grants  an  order  by  way  of 
favor,  and  imposes  costs  as  a  condition  therefor.  Kirkpatrick  v.  Dak. 
Cent.  Ry.  Co.    481. 

BANKBUFTCT. 

1.  Discharge  in  bankruptcy— when  not  a  bar  to  action  on 
former  judgment. 

Plaintiff  instituted  an  action  against  defeudant  in  a  circuit  court 
of  Iowa. 

Defendant  filed  a  petition  in  bankruptcy  in  the  United  States  court, 
but  made  no  application  for  a  stay  of  proceedings  in  the  action  in  the 
state  court,  and  judgment  by  default  was  entered  against  him. 

Held^  that  the  discharge  of  defendant  in  bankruptcjr  constituted 
no  defence  to  an  action  on  the  judgment  brought  by  plaintiff  in  this 
territory,  and  that  plaintiff  was  entitled  to  recover.  Wells  v.  Ed- 
mison,  46. 

Boin>s. 

See  Elections^  L 

CEBTIOBABI. 

1.    Writ  of  certiorari— not  granted  while  proceeding  pending. 

A  writ  of  certiorari  cannot  be  granted  and  a  review  had  by  this 
court  of  proceedings  had  in  the  district  court,  so  long  as  such  proceed- 
ings remain  undisposed  of,  and  not  finally  determined  in  that  court. 
Territory  ex  rel  v.  District  Court,  308. 

CLAIM  AND  DELIVEBY. 

1.  Verdict  of  jury— not  sustained  by  any  evidence- value  op 
goods. 

In  an  action  of  claim  and  delivery  where  the  highest  valuation 
placed  upon  the  property  by  the  evidence  was  ^,316.11,  and  the  ver- 
dict of  the  jury  fixed  the  value  at  $2,700.00,  heldy  grounds  for  revers- 
ing the  judgment.    North  Star  Boot  and  Shoe  Co.  v.  Braithwaite,  454. 

See  Verdict^  2. 

COMMON  CABBIEB. 

1.  Common  carrier— not  liable  after  delivery  of  goods  to  con- 
signee. 

Where  goods  shipped  arrive  safely  at  their  destination,  and  are 
delivered  to  and  receipted  for  by  the  shipper,  but  by  a  private  arrange- 
ment with  the  baggage  man,  and  without  the  knowledge  or  consent  of 
the  agent,  are  left  in  defendant  company's  warehouse,  it  not  appearing 
that  the  baggage  man  had  authority  to  acu^ept  gcHxis,  the  company  is 
not  liable  for  their  loss.     Mulligan  v.  Northern  Pacific  Ry.  Co.,  315. 

CONTBACT. 

See  Statute  of  Frauds^  1;  Public  Policy^  1;  Usury,  I. 
V.4DAK.— 36 


•JH 


*\i\ 


562  INDEX 

CONSTBUCTION— STATUTE. 

1.  Construction  of  statute—legislative  intention. 

la  the  coDstruction  of  a  statute  the  courts  seek  to  ascertain  the  in- 
tention  of  the  legislature;  and  having  ascertained  such  intention  will 
so  construe  the  statute  as  to  enforce  and  make  it  effective,  and  not  de- 
feat its  purpose  by  a  too  rigid  adherence  to  the  letter  thereof.  Brown 
Co.  V.  Aberdeen,  402. 

2.  Same. 

In  giving  construction  to  an  ambiguous  or  doubtful  statute,  the  courts 
will  look  to  the  effects  or  consequences  of  the  different  constructions, 
and  will  discard  any  construction  that  leads  to  unreasonable  or  absurd 
consequences.     Id. 

3.  Same— rules  applied. 

Under  such  rules  of  construction;  Mid  that  &  proviso  incorporated  in 
one  section  of  a  statute*  may  be  transposed  and  construed  as  affecting 
another  and  different  section  of  the  act.    Id. 

COSTS. 

See  Attorneys  Fees^  1. 

CORPORATIONS. 

1.  Corporation— CONTRACT  forbidden  by  law,  invalid. 

A  corporation  cannot  lawfully  contract  to  do  that  which  the  law  of 
its  creation  expressly  forbids,  nor  can  it  be  compelled  by  law  to  perform 
such  contract.    Tolman  v.  New  Mexico  &  Dakota  Mica  Co.,  4. 

2.  Banking  corporation— authority  to  discount  notes  and  bills — 

MAY  purchase— NOT  ultra  vircs. 

A  banking  corporation  authorized  by  its  charter  to  carry  on 
business  by  discounting  bills  and  notes,  has  power  to  actjuire  title  to  a 
note  by  purchase.  Such  purchase  is  a  discount  within  the  usual  and 
legal  meaning  of  the  term.     Neilsville  Bank  v.  Tuthill,  295. 

3.  Same. 

A  banking  corporation  may  acquire  title  to  such  note,  even  though 
the  act  of  purchase  be  ultra  vires;  and  unless  the  law  exgressly  declares 
the  act  void  the  maker  cannot  interpose  the  plea  of  ultra  vires  as  a  de- 
fense in  an  action  upon  the  note.     Id. 

4.  Foreign   corporation— transaction  of  business  by— appoint- 

ment OF  agent. 

The  acceptance  of  notes  within  this  territory  by  a  foreign  corpora- 

otion,  in  settlement  for  sales  of  merchandise  made  in  its  own  state,  is 

not  such  a  transaction  of  business  as  is  inhibited  by  Sec.  567,  Civil  Code. 

6.    Same.    May  sue  in  this  territory  without  compliance. 

A  foreign  corporation  not  transacting  business  in  this  territory 
may  sue  in  our  courts  without  having  first  complied  with  the  provis- 
ions of  Sections  567  and  569,  civil  Code,  relating  to  filing  its  articles  of 
incorporation  and  ajjpointment  of  an  agent;  citing  2  Dak.  280.  Fuller 
&  Johnson  Manufacturing  Co.  v.  Foster,  829. 

6.  Corporation— BY-LAWS— presumption  as  to. 

It  is  a  natural  and  legfal  presumption  in  the  absence  of  evidence, 
that  by-laws  of  a  corporation  silent  as  to  official  compensation  of  an 
oflBcer  are  equally  silent  as  to  the  scope  and  character  of  official  duties 
of  such  officer.     Edwards  v.  Fargo  S.  Ry.  Co.,  549. 

7.  Official  duties— scope— compensation. 

Where  a  corporation  has  construed  the  duties  of  its  secretary  to 


I 


INDEX.  563 

include  a  field  of  arduous  work  not  strictly  with  the  ordinary  interpre- 
tation of  the  functions  of  that  office,  the  secretary,  after  such  duties 
performed,  can  recover  in  an  action  against  the  corporation,  a  reason- 
able compensation  therefor,  and  in  his  proofs  and  pleadings  will  not 
be  held  to  distinguish  between  ordinary  and  extraordinary  services. 
Id. 

GBIMINAIi  LAW. 

1 .    Perjury—indictment— INSUFFICIENT. 

The  powers  of  a  register  of  a  United  States  land  office  are  specific- 
ally defined  by  law,  and  limited  to  particular  acts  and  proceedings. 
And  an  indictment  for  subornation  of  perjury  which  alleges  only  that 
the  false  testimony  was  given  '4n  the  matter  of  a  certain  homestead 
claim  of  the  said  W.  C,  known  as  homestead  entry  numbered,"  etc., 
without  averring  the  nature  and  facts  of  the  proceeding  before  the  reg- 
ister; Heldy  not  sufficient  to  show  that  the  proceeding  was  one  in  which 
the  register  had  jurisdiction.     United  States  v.  Robinson,  72. 

2.      S  A.ME— NECES6  \RY  AVERMENTS. 

The  subject  of  the  inquiry  or  proceeding  before  the  register  should 
have  been  set  forth  distinctly  and  directly,  in  the  indictment,  to  enable 
the  court  to  know  whether  the  matter  deposed  by  the  defendant  was 
material  and  pertinent  to  the  issue.    Id. 

3.  Same. 

In  an  indictment  for  subornation  of  perjury  the  same. rules  apply 
and  the  same  allegations  are  necessary,  as  in  indictment  for  perjury. 
Id. 

4.  Criminal  law— murder— plea  of  guilty— death  penalty— sec 

tion  249,  pen.  code  dak.,  and  section  1,  act  february  21,  1883. 

Under  Section  249  of  the  Penal  Code  of  Dakota,  as  amended  by 
Section  1,  of  the  act  of  February  21,  1883,  where  an  accused  pleads 
guilty  to  the  charge  of  murder  as  charged  in  the  indictment,  the  court 
may  sentence  him  to  death.     Territory  v.  Miller,  173. 

6,    Same— PLEA  of  guilty  admits  truth  of  indictment. 

By  a  plea  of  guilty  a  defendant  confesses  the  indictment  to  be 
wholly  true,  and  therefore  that  his  guilt  is  that  charged,  and  not  a  less 
degree.    Id. 

COUNTY  COMMISSIONEBS. 

1.  Judicial  powers— not  vested  in  county  commissioners. 

Under  Section  1907,  Rev.  St.  U.  S.,  boards  of  county  commissioners 
cannot  be  vested  with  and  cannot  exercise  any  judicial  powers. 

2.  County  commissioners— rejection  of  claim  by— no  bar  to  action. 

The  rejection  of  a  claim  against  the  county  by  its  board  of  county 
commissioners — no  appeal  being  taken  from  such  action  of  the  board — 
is  no  bar  to  an  action  against  the  county  on  such  claim  in  the  district 
court.    Spencer  v.  Sully  County,  475, 

CBIMIXAIi  LAW. 

See  Amendment^. i;  Instructing  Jury,  4,  5. 

CBOSS-EXAMINATIONS. 

1.    Witness— CROSS-EXAMINATION     of— in     homicide— restriction- 
held  ERROR. 

On  a  trial  for  homicide,  a  witness  for  the  prosecution,  being  the 
only  person  present  at  the  shooting,  on  cross-examination  for  the  pur- 
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pose  of  affecting  her  credibility,  was  asked  certain  questions  tending 
to  show  that  she  had  married  one  A.  at  the  age  of  thirteen  years  and 
had  never  been  divorced  from  him;  that  thereafter  she  had  lived  with 
one  B.  for  several  years  as  his  wife,  until  he,  becoming  jealous,  shot  and 
dangerously  wounded  her  and  then  shot  and  killed  himself;  that  subse- 
quently she  had  lived  with  deceased  as  his  wife  for  a  time,  and  then 
married  him;  such  cross-examination  being  excluded  by  the  trial  court, 
Heldj  error.    United  States  v.  Wood,  465. 

DEED. 

1.    Lis  pendens— attachment— prior  unrecorded  conveyance. 

An  unrecorded  deed  executed  and  delivered  prior  to,  but  not  re- 
corded till  after  the  filing  of  a  lis  pendens  in  attachment  proceedings, 
conveys  a  title  superior  to  that  obtained  by  the  purchaser  at  the  exe- 
cution sale  under  the  attachment.     Bateman  v.  Backus,  433. 

See  Acknowledgment,  1. 

DAMAGES. 

See  Execution,  2. 

DEUVEBY. 

See  Agency,  1. 

EXCEPnOKS. 

« 

1.  Practice— BILL  of  exceptions— insufficiency  of  evidence. 

None  of  the  evidence  being  in  the  abstract,  this  court  will  not 
search  the  transcript  of  the  record  to  ascertain  whether  the  trial  court 
committed  errors  in  its  findings  of  fact,  especially  when  the  assign- 
ments of  error  are  in  the  most  general  form;  following  French  v.  Lan- 
caster, 2  Dak.  276,  and  St.  Croix  Lumber  Co.  v.  Pennington,  2  Dak.  467. 

2.  Same. 

In  such  case  the  court  will  only  consider  the  question,  whether  the 
facts  found  by  the  trial  court  are  sufficient  to  support  the  legal  conclu- 
sions and  judgment.    Tolman  v.  New  Mexico  &  Dakota  Mica  Co.,  4. 

3.  Appeal— exclusion  of  evidence— subsequent  admission. 

The  refusal  to  allow  a  witness  to  testify  as  to  a  particular  point 
cannot  be  urged  as  error  when  other  witnesses  subsequently  testified 
fully  to  the  same  point.    Ostland  v.  Porter,  98. 

4.      OB.JECTION  to  evidence— not   MADE    ON    TRIAL— WHEN    NOT   CONSID- 
ERED here. 

An  objection  to  evidence,  which  if  properly  made  on  the  trial 
could  have  been  obviated,  will  not  be  heard  on  appeal.  Hence,  where 
an  Instrument,  duly  executed  and  acknowledged  so  as  to  entitle  it  to 
record;  is  offered  in  evidence,  and  it  appears  from  the  record  of  such 
instrument  that  the  register  of  deeds  has  failed  to  indicate  the  notarial 
seal  to  the  acknowledgment  on  the  record,  and  no  specific  objection 
was  made  on  that  ground  on  the  trial,  the  appellate  court  will  not  now 
consider  such  objections.     Gale  v.  Shillock,  182. 

5.    Sufficiency  of  evidence— finding  of  fact— exception  to — not 
reviewed  without. 

This  court  will  not  review  findings  of  fact  made  by  the  trial  court, 
nor  inquire  concerning  the  sufficiency  of  the  evidence  to  support  them, 
unless  the  exception  to  the  finding  is  saved,  and  counsel  point  put 
wherein  the  evidence  is  insufficient.  Van  Cise  v.  Merchants  Nat. 
Bank,  486. 

See  Assignment  of  Errors,  1,  3,  4. 
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ELECTION  KOnCE. 

* 

1.      ElLECTION  NOTICE— INSUFFICIENT. 

Kidder  c(}unty  having  been  divided  into  three  election  precincts,  a 
notice  of  election  posted  in  one  precinct  only  which  informs  the 
electors  that  a  special  election  for  the  entire  county  will  be  held  at  a 
polling  place  in  such  precinct,  is  fatally  defective. 

2.    Issuing  bonds— resolution  of  county  commissioners-  insuffi- 
cient. 

The  resolution  of  the  board  submitting  the  question  of  issuing 
court  house  bonds,  under  the  special  act  of  February  23.  1883.  did  not 
specify  the  amount  of  bonds  to  bo  voted  upon,  held^  insufficient.  Terri- 
tory ex  rel  Higgins  v.  Steele  et  al.^  78. 

EaXJITY. 

See  Surveys^  1. 

EBAOR8. 

1.    Appeal— HARMLESS  errors. 

Errors  which  could  not  prejudice  the  party  assigning  them  cannot 
be  considered  by  the  appellate  court.    Thompson  v.  Shuster,  163. 

ESTOPPEL. 

1.  Estoppel— JUDGMENT  where  cause  of  action  is  setup  as  a  coun- 

ter CLAIM— NEW  SUIT. 

A  cause  of  action  to  recover  damages  for  malicious  prosecution 
having  been  once  submitted  to  and  passed  upon  by  the  court  and  jury, 
by  way  of  counter  claim  against  an  action  for  goods  sold  and  delivered 
is  thereby  extinguished,  and  cannot  thereafter  be  litigated,  affirma- 
tively, in  a  new  independent  action.    Thompson  v.  Shuster.  163. 

See  Attorney^  2;  Warranty^  2. 

EVIDENCE. 

1.     ACKNOWLEDGED  INSTRUMENT— PRIOR  TO  CODES  OF  1877— RECEIVABLE 
IN  EVIDENCE— WITHOUT  RECORDING— QUERY. 

Whether  an  instrument  duly  executed  and  acknowledged  under 
laws  existing  prior  to  code  of  1877,  may  not  be  received  in  evidence 
without  first  having  been  recorded.    Query.    Gale  v.  Shillock,  182. 

2.  Evidence— OBJECTION  to,  waived  by  evidence  offered  by  party 

OBJECTING. 

Where  a  party  makes  a  valid  objection  to  the  introduction  of  evi- 
dence, and  afterwards  himself  puts  in  evidence  proving  the  same  facts, 
such  objection  is  waived.    Id. 

3.  Evidence— LETTERS  — AMBIGUITIES  in— parol  evidence  to  ex- 

plain. 

Letters  competent  as  evidence  in  support  of  an  issue,  when  the 
language  used  is  ambiguous  or  uncertain  or  capable  of  different  con- 
structions, may  be  explained  by  oral  evidence  of  extrinsic  circum- 
stances, the  real  meaning  of  such  case  being  a  question  or'  fact  for  the 
jury.     Kennedy  v.  Falde,  319. 

4.  Cross-examination— repetition  of  evidence— refusal  to  per- 

mit—not ERROR. 

When  a  witness  on  cross-examination  has  testified  to  a  certain  fact, 
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it  is  not  error  on  the  part  of  the  trial  court  to  refuse  to  permit  a  repe- 
tition of  such  evidence.    Young  v.  Harris,  367. 

6.     EvmENCE—OBJECTION  TO— ERROR  CURED. 

Where  an  objection  to  evidence  is  sustained,  but  it  appears  else- 
where in  the  record  that  the  same  evidence  has  been  received,  the 
error  if  any  is  cured.     Id. 

6.    Value  of  services— evidence. 

Whether  a  witness  has  a  requisite  knowledge  to  enable  him  to  tes- 
tify as  to  value,  is  a  question  largely  within  the  discretion  of  the  trial 
judge.  One  who  has  rendered  services  is  competent  to  testify  as  to 
their  value.    Edwards  v.  Fargo  S.  Ry.  Co.,  549. 

See  Admissmia^  1,  2. 

EXECUnOK. 

1.  Mortgaged  chattels— levy  upon— without  payment  or  deposit 

OF  DEBT— officer  A  TRESPASSER— LEVY  ILLEGAL  AND  VOID. 

A  sheriff  who.  under  an  execution  against  the  mortgagor,  levies 
upon  mortgaged  chattels  without  first  having  paid  or  tendered  the 
amount  of  the  mortgage  debt  and  interest,  or  deposited  the  same  with 
the  county  treasurer,  as  required  by  Sec.  1763,  Civil  Code,  is  a  tres- 
passer, and  such  levy  is  void  as  against  the  mortgagee. 

2.  Same— MEASURE  of  damages  for  such  illegal  levy. 

In  an  action  by  the  mortgagee  against  the  sheriff  for  such  unlaw- 
ful levy  and  conversion,  the  measure  of  damages  is  the  value  of  the 
property  at  the  time  of  the  levy,  and  a  fair  compensation  to  the  mort- 
gagee for  the  time  and  money  properly  expended  in  pursuit  of  the  prop- 
erty.   Keith  V.  Haggart,  438. 

FALSE  BEPBESENTATIONS. 

1.    False  statements— sale  of  chattel  mortgage— complaint  in  ac- 
tion FOR— insufficient. 

Defendent  sold  plaintiiT  promissory  notes  for  $300,  and  the  chattel 
mortgage  securing  the  same,  falsely  representing  the  mortgage  to  be  a 
first  mortgage.  The  complaint  in  the  action  for  damages  fails  to  de- 
scribe the  mortgage  or  the  value  of  the  property  therein;  Held^  insuf- 
ficient to  sustain  a  judgment  for  plaintiff*    Hawke  v.  Fletcher,  42. 

FOBECIiOSUBE. 

1.  Foreclosure  by  advertisement— proceedings  divesting  title 

under  not  unconstitutional. 

A  mortgagor  may  grant  a  power  of  sale  in  trust  for  the  benefit  of 
both  parties  to  the  mortgage.  And  the  proper  execution  of  such  power 
by  the  mortgagee  under  the  statutes  relating  to  foreclosure  of  mort- 
gages by  advertisement,  is  not  depriving  the  mortgagor  of  his  prop- 
erty without  *'due  process  of  law.''    Robinson  v.  McKinney,  290. 

2.  Foreclosure  by  advertisement— sheriff  actts  officially  on 

SALE. 

When,  in  the  foreclosure  of  a  real  estate  mortgage  under  a  power 
of  sale,  by  advertisement,  the  sheriff  sells  property  at  public  auction, 
makes  return,  executes  certificate  of  sale,  and  a  deed  to  the  purchaser, 
he  acts  in  his  official  capacit3%  and  not  as  an  individual  or  an  auc- 
tioneer.    Wilson  V.  Russell,  376. 

3.  Same— DEPUTY. 

And  in  such  case  the  acts  of  a  deputy  sheriff  are  the  acts  of  the 
sheriff.    Id. 
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4.    Same—successor  to  sheriff— may  execute  deed. 

Hence,  where  a  sale  is  made  by  a  deputy  sheriff,  in  proceedings  for 
foreclosure  by  advertisement,  the  successor  in  office  may,  under  the 
statute,  execute  a  deed  to  the  purchaser  at  the  expiration  of  the  year 
of  redemption.    Id. 

6.    Deputy— MAY  fixEcuTE  certificate  of  sale  in  name  of  principal 

— MAY  acknowledge— certificate  OF. 

A  deputy  sheriff  may,  in  the  name  of  his  principal,  execute  and 
acknowledge  a  certificate  of  sale  in  such  foreclosure  proceedings;  and 
an  acknowledgment  by  the  deputy  certified  in  proper  form  by  the  of- 
ficer taking  it  is  valid,  though  the  name  of  the  deputy  does  not  appear 
in  the  body  of  the  certificate  of  sale,  the  same  being  signed  in  the  name 
of  the  sheriff  by  him  as  deputy.    Id. 

FRAUD. 

See  False  JRepresentatiO'ns,  1. 

FBAUDUIiENT    CONVEYANCE. 

1.  Fraudulent  conveyance— MORTGAGOR  in  chattel  mortgage  in 

POSSESSION . 

Under  the  laws  of  Dakota  (Civil  Code,  U  2023,  2024)  the  execution 
of  a  chattel  mortgage,  upon  a  secret  parol  trust  between  the  parties 
thereto,  without  any  change  in  the  actual  possession  of  the  mortgaged 
property;  is  in  law  fraudulent  and  void,  as  against  creditors  of  the 
mortgagor.    First  Nat.  Bank  v.  Comfort,  167. 

2.  Same— SECRET  reservations. 

Any  secret  reservation  in  trust  for  the  grantor,  not  apparent  on 
the  face  of  the  papers,  but  resting  wholly  in  parol,  renders  the  whole 
transaction  void,  as  against  creditors  injured  thereby.     Id. 

3.  Instructions  on  subject  of  fraudulent  transfer— stated  and 

approved.     Young  v.  Harris,  367. 

See  False  Bepresentations^l;  Vendue ^1. 

HUSBAND  AND  WIFE. 

See  Master  and  Servant  1,  2. 

INSTRUCTING  JUBY. 

1.  iNSTRUcmoN— assuming  facts. 

It  is  not  error  to  refuse  an  instruction  assuming  facts  which  should 
be  submitted  to  the  jury  for  determination;  so  /ie?3,  whel*ean  instruc- 
tion assumed  that  two  purchases  were  one  transaction.  Young  v.  Har- 
ris, 367. 

2.  Request  to  charge— embraced  in  general  charge—refusal  not 

ERROR. 

Where  the  substance  of  a  request  to  charge  is  fully  covered  by  the 
instructions  given  by  the  trial  judge  of  his  own  motion,  it  is  not  error 
to  refuse  such  request.    Id. 

3.  Whole  charge  taken  together. 

The  whole  charge  to  the  jury  must  be  taken  together;  and  when, 
as  a  whole,  it  gives  a  full  and  correct  stiitement  of  the  law,  an  isolated 
part  of  it,  which  by  itself  might  bo  considered  erroneous,  will  not  viti- 
ate the  charge  as  a  whole.     Id. 
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4.  Record— SILENCE  of  as  to  charge. 

A  judgment  in  a  criminal  case  will  not  be  reversed  because  the 
charge  of  the  court  to  the  jury  is  not  made  a  part  of  the  judgment  roll, 
where  the  record  falls  to  show  affirmatively  that  defendant  requested 
the  judge  to  charge  the  jury  in  writing;  the  presumption,  in  the  ab- 
sence of  any  request  found  in  the  record,  being  that  the  judge  charged 
orally.    Territory  v.  Christensen,  410.  • 

5.  Charging  jury— criminal  procedure— not  modified  by  civil  pro- 

cedure AS  TO. 

Sec.  343  of  the  Code  of  Criminal  Procedure,  relating  to  charging 
juries  in  criminal  actions,  in  so  far  as  it  contravenes  Sec.  248  of  the 
Code  of  Civil  Procedure,  mu&t  prevail  in  criminal  causes.    Id. 

See  Practice^  1. 

INSOLVENT. 

See  Assignment  for  Benefit  of  Creditors,  1. 

JLNTEB  V  EBITiON. 


• 


1.  Practice— MOTION  for  intervention— sufficiency  of  complaint 

IN— RAISED  ON  MOTION. 

Upon  a  motion  for  leave  to  file  a  complaint  in  intervention,  the 
same  questions  may  be  raised  as  to  the  sufficiency  of  the  complaint, 
that  could  be  raised  on  demurrer.  And  a  refusal  to  allow  an  interven- 
tion upon  a  demurrable  complaint  is  not  error.    Gale  v.  Frazier,  196. 

2.  Intervention— LEAVE  granted— when. 

The  refusal  to  grunt  leave  to  intervene  must  be:  first,  because  the 
complaint  does  not  show  a  proper  case  for  intervention;  second,  because 
the  facts  are  so  imperfectly  stated  in  the  complaint  that  a  cause  of  ac- 
tion is  not  presented  thereby;  or,  third,  because  the  application  to  the 
court  for  leave  to  intervene  was  not  seasonablv  made.    Id. 

3.  Same— whether  seasonably  made— question  of  sound  discre- 

tion for  court. 

A  party  cannot,  as  a  matter  of  absolute  right,  choo£»e  bis  own  time 
to  make  ayplication  for  leave  to  intervene.  The  rigtit  to  intervene 
must  be  exercised  and  asserted  with  reasonable  diligence.  Whether 
this  has  been  done  is  a  question  for  the  sound  discretion  of  the  court 
under  the  facts  of  each  particular  case.     Id. 

4.  Complaint— what  interest  entitles  to  intervention. 

To  authorize  an  intervention  the  complaint  must  disclose  an  inter- 
est created  by  a  valid  claim  to  the  demand,  or  some  part  thereof  in 
suit;  or  a  lien  upon  the  property  or  some  nart  thereof,  which  is  the 
subject  of  litigation;  and  the  interest  mustlbe  of  such  a  direct  character 
that  the  intervener  will  either  gain  or  lose  by  the  direct  legal  opera- 
tion   and  effect  of  the  judgment.    Id. 

JUDGMENT. 

See  Appeal,  4;  Eatopjjel^  1.  Mechanic  s  Lien^  2,  3,  4. 

JURY  TRIAL. 

1.    Mode  of  trial— stipulation  as  to— binding  on   parties— Fore- 
closure of  mechanics*  lien. 

In  an  action  to  foreclose  a  mechanic's  lien,  where  the  parties  stip- 
ulate for  a  trial  by  jury  upon  the  issues  made  by  the  pleadings,  the 
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verdict  of  the  jury  and  judgment  of  the  court  will  stand,  notwithstand- 
ing the  fact  that  the  mode  of  trial  adopted  by  the  parties  may  not  in 
all  respects  be  in  accord  with  the  ordinary  practice  in  such  cases,  if  the 
verdict  and  judgment  are  warranted  by  the  law,  pleadings  and  evidence. 
McCormack  v.  Phillips,  506. 

2.  Submission  of  law  question  to  jury— not  error,  when. 

Neither  the  submission  by  the  court  of  a  question  of  law  to  the 
jury,  nor  the  finding  of  the  jury  thereon  is  good  ground  for  exceptioiji 
or  assignment  of  error,  provided  such  finding  of  the  jury  is  right  in 
law,  under  the  evidence  in  the  case.    Id. 

3.  Jury  trial  in  foreclosure  of  lien— not  a  constitutional  right. 

As  neither  the  mechanic's  lien  nor  the  action  to  enforce  it  existed 
at  common  law,  the  constitutional  guarantee  of  a  right  to  a  trial  by 
jury  cannot  apply  to  such  action;  and  the  allowance  of  a  jury  trial  is  a 
matter  of  discretion  to  be  determined  by  the  court,  and  not  a  matter 
of  right.    Id. 

JUBISBIGTION. 

1.  Jurisdiction— territorial  laws  confers.  - 

The  jurisdiction  of  the  district  courts  of  this  territory  is  such  as  is 
defined  and  conferred  upon  them  by  the  territorial  laws.  Sec.  1874,  of 
the  Organic  Act,  provides  that  **  *  *  Judges  are  authorized  to  hold 
courts  within  their  respective  districts,  in  the  counties  wherein,  by  the 
laws  of  the  territory,  courts  have  been  or  may  be  established."  Hence 
the  creation  by  congress  of  a  new  judicial  district  does  not  affect  the 
jurisdiction  of  the  new  district  judge  to  try  causes  pending  in  those 
counties  in  his  district,  prior  to  such  change,  the  number  of  the  dis- 
trict or  change  of  the  presiding  judge  being  immaterial.  Murphy  v. 
Murphy,  107. 

2.  Courts- -DISTRICT courts— jurisdiction— amount. 

In  all  actions  arising  on  contract,  for  the  recovery  of  money  only, 
where  the  sum  claimed  does  not  exceed  $100,  the  district  courts  and 
the  courts  of  justices  of  the  peace  have  concurrent  original  jurisdic- 
tion; and  in  all  actions  or  proceedings  in  chancery,  and  in  all  actions 
at  law,  where  the  debt  or  sum  claimed  exceeds  $100,  the  district  courts 
have  exclusive  original  jurisdiction.  St.  Pavl  Fire&  Marine  Ins.  Co. 
V.  Hanson,  162. 

See  Admiralty,  1;  County  Commissioners,  1,  2:  Pre-emption,  1;  Re-hearing,  1. 

JUSTICES  COURT. 

See  Appeal,  4;  Jurisdiction,  2. 

LEASE. 

1.    Farm  contract—construction— conversion  of  grain— action. 

Contract  construed,  and /ic/d  that  plaintiff  wtis  not  entitled  to  a 
judgment  in  an  action  for  conversion  of  a  part  of  the  grain  grown  un- 
der said  contract.     Llovd  v.  Powers,  62. 

liANDLOBD  AND  TENANT. 

1.    Landlord  and  tenant  -duty  to  repair  stoke— civil  code,  g  1114. 

A  landlord  who  rents  the  cellar  and  first  story  of  a  building  in   a 

store  block  is  not  bound  to  keep  the  same  in  roimir,  in  the  absence  of 

V.4DAK.— 37 
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an  agreement  In  the  lease,  as  the  property  leased  Is  not  **a  building 
intended  for  the  occupation  of  human  beings,"  within  the  meaning  of 
Civil  Ck)de,  §  1114.    Edmison  v.  Aslesen,  146. 

liEVY  ATTACHMENT. 

See  Assignment  for  Creditors^  2;  Execution^  1. 

lilEN. 

See  Mechanic's  Lien^  13. 

LIS  PENDENS. 

See  Deed,  1. 

MASTEB  ANBcSEBVANT. 

1.  Master  and  servant— husband  and  wife  as— wifej's  liability 

for  keeping  dangerous  servant,  such  servant  being  hus- 
BAND. 

Where  a  wife  is  sued  for  damages  for  an  assault  committed  by  the 
husband,  he  being  employed  by  her  as  a  servant,  and  being  of  a  brutal 
and  ferocious  disposition,  the  ground  of  recovery  being  her  negligence 
in  keeping  in  her  employ  a  servant  of  such  character;  the  premises,  a 
hotel,  being  the  homestead  of  both;  such  negligence  being  founded  on 
the  right  and  duty  of  the  employer  to  order  the  servant  to  leave  the 
master^s  premises  and  employment;  a  recovery  cannot  be  had  against 
the  wife.    Curtis  v.  Dinneen,  245. 

2.  Liability  for  servant's  tort— act  not  committed  in  course  of 

employment. 

In  order  to  render  a  master  liable  for  the  tort  of  a  servant,  the  act 
of  the  servant  must  be  done  in  the  execution  of  the  authority  given  by 
the  master,  in  the  pursuit  of  the  master's  business  within  the  scope  of 
the  servant's  employment.  And  even  where  the  relation  of  master  and 
servant  exists,  a  recovery  cannot  be  had  without  proof  of  these  further 
facts.     Id. 

3.  Master  and  servant— allegation  in  complaint— other  relation 

cannot  be  proved. 

Where  the  complaint  alleges  the  relation  of  master  and  servant  in 
such  case,  the  relation  of  principal  and  agent  could  not  be  shown.     Id. 

MECHANIC'S  LIEN. 

1.  Mechanic's  lien— for  sum  greater  than  is  due— effect  of. 

In  a  mechanic's  lien  the  claim  of  a  greater  sum  than  is  really  due 
after  deducting  all  just  credits,  will  not  invalidate  the  lien  unless  the 
claim  or  statement  is  wilfully  false.     MeCormack  v.  Phillips,  5(16. 

2.  Judgment— issue  of  execution  on. 

In  an  action  to  foreclose  a  mechanic's  lien,  a  judgment  which  di- 
rects the  issuance  of  an  execution  and  a  sale  of  the  property  to  satisfy 
the  lien,  in  the  manner  provided  by  law  for  the  sale  of  real  property  un- 
der execution,  is  not  erroneous.     Id. 

S.    Decree— lien  on  one  building— labor  and  materials  for  three 
buildings. 

An  assignment  of  "error  in  decreeing  a  lien  on  the  land  and  one 
building  for  labor  and  materials  done  and  furnished  for  three  build- 
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ings/'  fails  when  it  appears  that  the  lien  adjudged  to'  plaintiff  is  the 
identical  one  filed,  described  in  the  complaint,  and  against  the  same 
property  described  in  the  lien  and  complaint,  and  no  other  property.    Id. 

4.    Decree-  sale  of  premises— instead  op  dependant's  interest  in. 
In  such  case  a  judgment  decreeing  the  sale  of  "the  premises,"  in- 
stead of  defendant's  right,  title  and  interest  therein,  is  not  erroneous. 
Id. 

MINERAL  LANDS. 

1.     TOWNSITE  ACT— CONSTRUCTION  OF  SEC.  2386. 

Section  2386  of  the  Hev.  Stats.,  having  been  enacted  at  a  time  when 
no  provisions  of  law  existedjfor  acquiring  title  to > mineral;; lands,  was 
merely  precautionary,  to  protect  any  possessory  mining  rights  which 
.might  be  found  to  exist,  within  any  townsite-under^ocalfmining]: cus- 
toms and  regulations  then  recognized  by  the^government.  Hawke  v. 
Defebach,  20. 

2.  TowNsrrE  law— mineral  lands. 

No  title  can  be  acquired  under  the  provisions  of > the  townsite^  law, 
to  lands  known  to  be  valuable  for  minerals.    Id. 

3.  Minerals— SURFACE  proprietorship— no    statute  authorizing 

SEP/OIATE  conveyance  OF. 

There  is  no  law  of  congress  under  which  the  surface  proprietorship 
of  mineral  lands  can  be  conveyed  to  one  person,  and  the  minerals 
therein  contained  to  another.    Id. 

4.  Occupying  claimants— valuable  improvements— good  faith. 

An  occupant  of  land  in  good  faith,  is  one  who  supposes  himself  to 
be  the  true  proprietor  of  the  land,  and  who  is  ignorant  that  his  title  is 
contested  by  some  other  person  claiming  a  better  right  to  it.    Id. 

5.  Query. 

Whether  the  claim  of  one  who  concedes  the  right  of  another  to 
enter  upon  and  remove  minerals  from  land  in  his  possession,  possesses 
the  adverse  character  contemplated  by  the  statute  for  the  benefit  of 
occupying  claimants.    Id. 

6.  Occupying  CLAIMANTS— ERECTION  OF  improvements— with  n&tice 

—CANNOT  RECOVER. 

Where  defendant  purchased  the  land  in  controversy  with  full  no- 
tice of  plaintiff's  claim  thereto  under  the  mining  law,  and  that  plaintiff 
was  making  improvements  thereon  necessary  to  acquire  title  thereto 
under  such  mining  laws,  defendant  could  not  thereafter  erect  valuable 
improvements  *'in  good  faith,"  so  as  to  entitle  him^to  recover  the  value 
thereof.    Id. 

7.  Mineral  lands— to wnsite  entries  on— recovery  for  valuable 

improvements  on. 

Hawke  v.  Deffebach,  ante^  followed  as  to  townsite  entries  on  min- 
eral lands,  and  right  of  recovery  for  improvements  as  occupying  claim- 
ant.   Pierce  v.  Sparks,  I. 

See  Paten«,;i,[2,  4. 

MINES. 

See  Surveys,  1. 

MO&TGAGED  PBOPEBTT— CHATTEL. 

See  Execution^  1,  2;   False  Representations^  1;   Fraudulent  Repi'esentations, 

1,  2,  3. 
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NEW  TBIALS. 

1.  New  trial— misconduct  of  counsel—discretion  of  trial  court. 

The  granting  or  refusing  a  new  trial  on  account  of  misconduct  of 
counsel  during  the  trial  i^  largely  a  matter  of  discretion  on  the  part  of 
the  trial  judge;  and  an  order  refusing  a  new  trial  in  each  case  will  not 
be  disturbed  unless  it  clearly  appears  that  the  trial  court  has  abused 
its  discretion. 

2.  Application  of  rule. 

When  it  is  not  evident  that  misconduct  of  counsel  either  prevented 
appellant  from  having  a  fair  trial,  or  influenced  the  jury  to  find  a  ver- 
dict against  him  contrary  to  the  real  weight  of  the  evidence;  nor  any 
well  founded  or  satisfactory  inference  that  such  was  or  might  have 
been  its  effect,  there  was  no  error  in  refusing  a  new  trial. 

3.  Prejudicial    error— excluding   or  receiving    evidence—true 

TEST. 

Error  in  excluding  legal  evidence  or  admitting  legal  evidence,  is 
not  of  itself  sufficient  ground  for  reversal.  It  must  appear,  or  the  pre- 
sumption be  strong,  that  appellant  was  prejudiced  thereby.  The  true 
test  is:  ignoring  the  illegal  evidence  admitted,  and  considering  the 
legal  evidence  excluded,  would  there  still  be  good  ground  for  the  ver- 
dict as  rendered;  or  could  the  jury  have  arrived  fairly  at  a  verdict 
wholly  or  in  part  favorable  to  appellant.     Burdick  v.  Haggarf,  13. 

See  Appeal.,  1. 

NOTICE  OF  APPEAL. 

1.    Notice  of  appeal— service  on  clerk— filing  not  service. 

The  filing  of  a  notice  of  appeal  in  the  office  of  the  cl^rk  of  the  dis- 
trict court,  is  not  such  a  service  of  the  notice  on  the  clerk  as  is  con- 
templated by  Sec.  407,  Code  of  Civil  Procedure.  Such  service  must  be 
by  copy  of  the  notice.    Appeal  dismissed.    Peck  v.  PhillipS)  430. 

See  Appeal^  5,  6. 

PATENT. 

1.  Patent  for  land— presumption  from. 

A  patent  from  the  government  for  land  is  evidence  of  a  perfect 
right  established  by  the  final  adjudication  of  the  tribunal  erected  for 
the  special  purpose,  and  carries  with  it  the  presumption  that  every 
requisite  prescribed  by  law  for  the  acquisition  of  the  title  has  been  duly 
performed.     Hawke  v!^  Deffebach,  20. 

2.  Same— for  mineral  lands— conveys  fee  simple  title. 

A  patent  for  mineral  lands  conveys  to  the  patentee  the  common 
law  right  to  the  exclusive  possession  and  full  enjoyment  of  the  surface 
and  al  I  below  it,  as  well  as  the  right  to  pursue  a  vein  beyond  the  verti- 
cal side  lines  of  the  surface  location.     Id. 

3.  Holder  of  legal  title-  -when  declared  trustee  for  equitable 

owner. 

Where  a  party  seeks  to  have  the  holder  of  a  patent  from  the  gov- 
ernment declared  a  trustee  of  the  legal  title,  and  to  recover  the  same, 
it  must  affirmatively  appear  that  his  equity  is  superior  to  that  of  the 
holder  of  the  legal  title,  and  that  if  such  patent  were  out  of  the  way  he 
would  be  entitled  to  the  patent  himself.     Pierce  v.  Sparks,  1. 

4.  Mining  patent— rights  of  holder  within  lines  of  claim— bur- 

den OF  proof. 

One  holding  a  patent  of  the  United  States  for  a  mining  claim  is 
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entitled  to  challenge  the  right  of  any  intruder  within  the  lines  of  his 
claim^  and  to  require  him  to  justify  such  intrusion  hy  proof  of  his  pro- 
prietorship of  a  vein  having  its  top  or  appex  iu  another  claim,  and  the 
pursuit  of  which  in  its  downward  course  has  brought  him  within  the 
lines  of  the  claim  in  controversy.    Duggan  v.  Davey,  110. 


1.  PLEADmO—BREACH  OF  CONTRACT  EXECUTED  BY  AGENT— PRINCIPAL 
AS  PLAINTIFF. 

Where  a  written  contract  is  executed  on  the  part  of  the  party  of  the 
second  part,  as  follows,  '*G.,  Agent  for  L.,"  L.  is  the  proper  party  to 
sue  for  a  breach  thereof.    Lloyd  v.  Powers,  62. 

PAUPE&S. 

I.  Removing  small-pox  patient  to  county  pest-house—medical 
attention  to  person  not  a  pauper—implied  contract  to  pay 
physician. 

Simply  removing  a  person  affected  with  small-pox,  who  is  not  in 
indigent  circumstances,  to  a  county  pest-house,  by  order  of  the  county 
commissioners,  will  not  render  him  a  pauper,  and  he  may  be  held  lia- 
ble for  medicines  and  medical  attendance  furnished  by  a  physician  who 
was  employed  by  the  county  to  attend  paupers,  when  ho  accepts  such 
services  without  objection  and  receives  the  benefit  thereof.  Ostland  v. 
Porter,  98. 

PLEADING. 

1.  Special  damage— must  be  alleged. 

Special  damages,  as  distinguished  from  general  damages,  are  those 
that  are  the  natural  but  not  the  necessary  result  of  the  act  complained 
of;  and  cannot  be  proved  unless  specially  alleged  in  the  complaint. 
Thompson  v.  Webber,  240. 

2.  Same. 

The  value  of  the  use  of  the  store  building  closed  by  attachment  pro- 
ceedings and  containing  the  goods  attached,  cannot  be  proved  in  such 
action,  where  not  specially  set  out  in  the  complaint.    Id. 

See  Intervention,  1,  2,  3,  4. 

PLEBGB. 

1.  Stock  in  corporation— transfer  of— pledge. 

Shares  of  stock  in  a  corporation  may  be  the  subject  of  pledge  by 
way  of  security  for  the  performance  of  an  obligation,  by  endorsement 
of  the  certificate  of  stock.    Van  Cise  v.  Merchants  Nat.  Bank,  485. 

2.  Same. 

To  constitute  a  valid  pledge  of  stock  in  a  corporation  as  against  a 
creditor  of  the  pledgor,  it  is  not  essential  that  a  transfer  of  the  same  to 
the  pledgee  should  be  made  on  the  books  of  ihe  corporation.  Sec.  398, 
Civil  Code,  relates  to  a' transfer  of  ihe  legal  title;  and  not  to  a  trans- 
fer of  an  equitable  lien  or  interest,  by  way  of  pledge.    Id, 

8.    Pledged  stock— possession  of. 

The  fact  that  a  certificate  of  stock  sought  to  be  pledged  is  in  the 
hands  of  a  trustee  of  the  pledgor,  with  the  knowledge  and  consent  of 
both  pledgor  and  pledgee,  and  with  full  knowledge  of  such  pledge  on  the 
part  of  such  trustee,  is  not  such  a  lack  of  possession  in  the  pledgee  as 
could  affect  the  validity  of  the  pledge.    la. 
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4.    Validity  of  lien—against  creditor. 

As  against  a  creditor,  attaching,  or  levying  an  execution  on 
stock,  with  knowledge  of  a  prior  assignment  of  the  equitable  title  by  a 
transfer  of  the  certificate,  such  equitable  transfer  will  prevail;  and  the 
same  rule  prevails  as  to  a  pledge  of  such  stock.    Id. 

6.    Execution- -LE\rY— interest  op  pledgor  subject  to. 

The  equitable  interest  of  a  pledgor  of  stock  may  be  the  subiect  of 
levy  and  sale  under  an  execution  in  this  territory  without  actual  seiz- 
ure or  manual  possession  of  the  certificate  by  the  officer  making  the 
levy.    Id. 

6.  Same— execution   sale— passes  interest  of  pledgor  to  fur- 

chaser. 

And  a  sale  under  an  execution  will  pass  to  the  purchaser  at'  such 
sale  the  equitable  interest  of  the  pledgor  in  such  stock.    Id. 

7.  Equities— purchaser  at  sale— pledgee. 

As  between  the  purchaser  at  an  execution  sale  of  the  equitable  in- 
terest of  the  pledgor  of  stock,  and  the  holder  of  the  equitable  lien  cre- 
ated by  a  pledge  thereof — the  equities  being  equal— the  rights  of  the 
lien-holder,  being  prior  in  point  of  time,  must  prevail.    Id.    ^ 

8.  Transfer  of  stock— after  levy. 

After  the  levy  of  an  execution  on  the  equitable  interest  of  the 
pledgor  of  stock,  the  holder  of  such  stock  as  pledgee,  having  authority 
in  writing  from  the  pledgor  to  sell  the  stock  and  apply  the  proceeds  on 
the  indebtedness,  cannot  sell  such  stock  to  himself  in  any  manner  which 
would  have  the  effect  to  change  the  legal  status  of  the  property,  or  any 
one's  rights  therein,  so  long  as  possession  was  retained  by  him.     Id. 


POSSESSION. 

See  Adverse  Possession,  1;  Pre-emption,  2,  3,  4. 

POWEB  OF  ATTOBJBTEY. 

See  Agency.  2,  3,  4. 

PRACTICE. 

1.  Practice— CHARGING  jury  orally. 

Instructions  were  given  to  the  jury  orally,  and  taken  down  in  short 
hand  by  the  court  stenographer.  No  exception  was  taken  to  this  until 
after  the  jury  had  returned  their  verdict  and  been  discharged.  Held^ 
that  defendant,  sitting  by  and  allowing  the  court  to  instruct  orally 
without  objection,  waived  any  right  to  except  to  this  method  of  giving 
instructions,  or  to  the  failure  of  the  court  to  give  the  charge  to  the 
jury  in  writing  to  be  taken  by  them  in  their  retirement.  Stamm  v. 
Coates,  69. 

2.  Striking  out  general  denial. 

A  verified  answer  by  way  of  general  denial  of  material  allegations 
of  the  complaint,  cannot  be  stricken  out  aa  sham,  upon  an  affidavit 
showing  it  to  be  false,  and  an  order  so  striking  out  the  answer  is  error. 
Sam  Cupple's  Wooden  Ware  Co.  v.  Jensen  &  Bliss,  149. 

See  Admiralty,  5,  6;  Amendment,  1;  Instnictians  to  Jury,  1,   2,  3,  4,  6;  Jury 

Trial,  1,  2,  3;  New  Tnals,  1,  2,  3. 
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PBE-EMFTION. 

1.    Pre-emptors  of  public  lands— court  of  law— no  jurisdiction 
to  try  questions  involving  right  to  enter  lands. 

A  court  of  law  cannot,  while  a  contest  is  pending  before  the  United 
States  land  office  between  rival  pre-emptors,  or  prior  to  any  decision  of 
the  United  States  land  department,  hear  and  determine  a  contestant's 
right  to  pre-emption,  in  an  action  to  determine  his  right  of  possession 
of  public  lands,  under  the  provisions  of  Sec.  650,  Code  Civil  Procedure. 
Forbes  v.  Driscoll,  336. 

2.     Public  DOMAIN— PRE-EMPTION  SETTLERS— NO  RIGHTS  EXCEPT   AS   TO 
LANDS  ACTUALLY  IMPROVED  AND  OCCUPIED. 

Government  lands  settled  upon  by  pre-emptors  remain  a  part  of  the 
public  domain  until  final  entry  and  payment  therefor;  and  a  pre-emptor 
acquires  no  rights  outside  of  the  lands  actually  settled  upon  and  occu- 
pied by  him  as  against  other  settlers  upon  the  tract  embraced  in  his 
entry.    Id. 

3.    Same— POSSESSION. 

To  confer  any  rights  upon  a  settler  under  the  pre-emption  law, 
his  prior  possession  must  be  actual— constructive  possession  is  not  suf- 
ficient.   Id. 

4.      Same— TRESPASSERS. 

Settlers  upon  the  same  quarter  section  or  tract  of  land,  are  tres- 
passers only  when  they  intrude  upon  the  actual  possession  and  im- 
provements of  another.    Id. 


PRINCIPAIi  AND  SUBETY. 

See  Surety ^  1. 

PUBLIC  POLICY. 

1.    Cash  entry  of  land— act  of  june  15, 1880— agreement  to  enter 
under  and  convey— not  against  public  policy. 

An  agreement  by  one  having  a  valid  homestead  entry  on  public 
lands,  to  make  cash  payment  and  entry  under  the  act  oi  June  15,  1880, 
and  to  transfer  to  another  the  title  thus  obtained,  is  not  invalid  as 
against  public  policy.    Fideler  v.  Norton,  258. 

PUBLICATION. 

1.  Order  publication  of    summons— mailing   summons    and   com- 

plaint—delay of  ten  days— meaning  of  '^forthwith." 

An  order  tor  service  of  a  summons  by  publication  directed  that  a 
copy  of  the  summons  and  complaint  be  * 'forthwith"  deposited  in  the 
postotiice.  Same  was  not  done  till  ten  days  afterward.  Held^  that  the 
term ''forthwith'' is  synonymous  with  ''all  reasonable  despatch,"  and 
is  a  question  for  the  court  to  determine  from  all  the  circumstances  in 
the  case.    Star  v.  Ma  han,  213. 

2.  Summons  must  state  time  and  place  of  filing  complaint— note 

stating,  at  foot  of  summons. 

A  statement,  showing  the  time  and  place  of  filing  the  complaint, 
endorsed  at  the  foot  of  the  summons,  signed  by  plaintiff's  attorneys, 
and  intended  to  be  a  jxart  of  the  summons  as  i)ubli8hed,  is  a  sufficient 
compliance  with  the  statute  requiring  the  summons  as  published  to 
state  the  time  and  place  of  filing  the  complaint.    Id. 
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RECORD. 

See  Appeal^  2,  3;  Amendment^  1;  Exception^^  1,  2. 

REHEARING. 

1.    Rehearing— CANNOT  be  granted  after  final  judgment  and  ad- 
journment OF  TERM. 

After  the  entry  of  final  judgment,  and  the  final  adjournment  of  the 
term,  the  supreme  court  has  no  jurisdiction  at  a  tjubsequent  term  to 
entertain  an  application  for  a  rehearing,  no  motion  for  rehearing  having 
been  made  at  the  term  at  which  the  judgment  was  entered.  Roberts 
V.  Haggart,  210. 

REPAIRS. 

See  Landlord  and  Tenant,  1. 

SECRETARY  OF  THE  INTERIOR. 

1.    Decision  of— establishes  a  presumptive  right  to  land.     Hawko 
V.  Deffebach,  20. 

SERVICE. 

See  Notice  of  appeal,  1;  Publication,  1,  2. 

statute  of  frauds. 

1.    Parol  contract  concerning  the  sale  of  real  property— part 

performance— MAY  BE  ENFORCED. 

A  parol  agreement  concerning  the  sale  of  real  property  cannot  be 
avoided  in  equity  on  the  ground  that  it  is  not  in  writing  and  is  there- 
fore within  the  statute  of  frauds,  when  it  has  been  partly  performed. 
In  puch  ca«e  there  must  be  suQh  part  performance  as  will  render  it  a 
fraud  on  the  plaintiff  to  permit  the  defendant  to  refuse  to  carry  out  the 
contract.      Fidel er  v.  Norton,  258. 

See  Agency,  2. 

SURETY. 

1.    May  require  creditor  to  proceed  against  principal— what 
demand  nfecessary— when  insufficient. 

To  exonerate  a  surety  under  the  provisions  of  Sec.  1681,  Civil 
Code,  such  a  demand  must  be  made  that  the  creditor  shall  understand 
that  it  is  the  wish  and  direction  of  the  surety  to  him  to  proceed  against 
the  principal  in  the  collection  of  the  debt;  and  no  requirement  suscep- 
tible of  any  other  construction  will  be  sufficient.  A  letter  using  the 
words,  '*You  had  better  collect  the  same  from  Falde,  the  principal,''  is 
not  such  a  requirement  as  would  exonerate  the  surety.  Kennedy  v. 
•    Falde,  319. 

SURVEYS. 

1.    Survey  OF  ADJOINING  mining  claim— power  of  equity  court  to 

MAKE  OHDEIt  PERMri^TING. 

In  an  equitable  action  to  enjoin  a  threatened  trespass  upon  a  min- 
ing claim,  the  court  has  power  to  make  an  order  permitting  a  survey 
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of  the  drifts,  tunnels  and  workings  of  an  adjoining  mining  claim  in  pos- 
session of  defendants,  when  such  defendants  claim  the  right  to  enter 
plaintiff's  lines  in  pursuit  of  a  vein  of  ore  having  its  appex  within  the 
lines  of  such  adjoining  claim.  And  such  power  is  not  abridged  by  the 
provisions  of  Sees.  646  and  646,  Civil  Code,  nor  by  Sec.  19,  Chap.  31, 
Pol.  Cope,  relating  to  surveys  of  mining  and  other  property  in  contro- 
versy. 
2.  Review  of  facts  in  locating  the  top  or  apxex  of  vein  of  ore. 
Duggan  v.  Davey,  110. 

TBUSTS. 

See  Admiralty,  1,  3;  Patent^  3. 

UNDERTAKING. 

1.  Attachment  bond— action  on  —  sureties  —  liability  —  strictly 

construed. 

In  an  action  for  damages  on  an  undertaking  given  upon  the  issu- 
ance of  an  attach ment«  the  instrument  must  be  strictly  construed  as  to 
the  liability  of  the  sureties,  and  they  cannot  be  hefd  beyond  the  letter 
of  the  contract.    Thompson  v.  Webber,  240. 

2.  Same— MEASURE  of  damages. 

In  such  action  the  damages  recoverable  refer  solely  to  the  injury 
done  to  the  property  taken,  and  not  to  any  collateral  or  consequential 
damages  resulting  to  the  owner  by  the  trespass.     Id. 

3.  Same. 

Loss  of  trade,  dest-uction  of  credit,,  and  failure  of  business  pros- 
pects are  not  elements  of  damage  recoverable  in  such  action.    Id. 

4.  Appeal  bond— signed  by  practicing  attorney. 

Whether  an  appeal  bond  signed  by  practicing  attorney  is  valid. 
Query.     Peck  v.  Phillips,  430. 

USURY. 

2.  Usurious  contract,  not  void— penalty— forfeiture  of  interest. 
One  who  seeks  relief  against  a  usurious  contract  is  confined  to  the 
remedy  prescribed  by  statute.  Such  contract  is  not  absolutely  void 
either  as  to  principal  or  interest,  and  usury  cannot  be  pleaded  as  a  de- 
fense in  an  action  to  recover  possession  of  real  estate  by  an  owner  who 
has  acquired  title  under  foreclosure  proceedings  based  on  the  alleged 
usurious  contract.     Robinson  v.  McKinney,  290. 

VALUE. 

See  Evidence,  6. 

VENDEE. 

1.    Bona  fide  vendee— may  pass  good  title  to  one  having  notice 

OF  FRAUD. 

The  bona  fide  vendee  of  a  fraudulent  vendor  may  pass  a  good  title  to 
one  having  notice  of  the  original  vendor's  fraudulent  intent,  and  it  is 
not  error  to  refuse  an  instruction  which  ignores  this  rule.  Young  v. 
Harris,  367. 

V.4DAK.— 37 


578 


INDEX 


r 


VERDICT. 

1.  Trial— DIRECTING  special  verdict. 

Where  there  is  some  evidence  tending  to  a  certain  conclusion,  but 
insufficient  from  the  nature  of  the  controversy,  to  support  a  general 
verdict,  it  is  competent  for  the  trial  judge  to  direct  such  a  verdict  as 
he  deems  proper.     First  National  Bank  v.  Comfort,  168. 

2.  Claim  and  delivery— form  of  verdict. 

In  an  action  of  claim  and  delivery  a  verdict  general  in  form,  and 
not  finding  specially  on  each  issue  in  accordance  with  the  statutory  di- 
rection, may  be  regarded  in  legal  effect  as  finding  for  a  party  on  all  the 
issuea;  and  will  be  held  good  as  against  an  objection  that  '^the  judg- 
ment rendered  is  contrary  to  law,  in  that  it  is  not  supported  by  the 
verdict."     Young  v.  Harris,  367. 

3.  Verdict- -failure  to  answer  special  questions— not  error. 

When  all  the  material  issues  in  the  case  are  fairly  and  fully  sub- 
mitted to  the  jur^-  under  proper  instructions,  and  a  general  verdict 
covering  all  the  issues  is  returned,  it  is  not  error  to  refuse  to  submit 
to  the  jury  special  questions  of  fact,  nor  is  it  error  in  such  case  if  the 
jury  fail  to  answer  such  special  questions.  McCormack  v.  Phillips,  506. 

See  Appeal^  4;  Claim  and  Delivery^  1. 


WARRANTY. 

1.  Sale— EXPRESS  warranty— concurrent  obligations. 

When  the  obligations  of  an  express  warranty  are  concurrent, 
either  party  who  seeks  to  enforce  the  obligation  of  the  other  must 
prove  performance  on  his  part,  or  an  offer  to  perform.  J.  I.  Case 
Threshing  Machine  Co.  v.  Vennum,  92. 

2.  Same— PURCHASE  money  note-use  of  machine. 

In  an  action  upon  promissory  notes  given  on  the  purchase  of  & 
threshing  machine  sold  with  such  warranty,  there  beintr  no  proof  o(J 
the  performance  of  the  conditions  on  the  part  of  the  purchaser,  lie  ha?*[ 
ing  used  the  machine  for  more  than  one  year,  and  paid  part  of  the  pui 
chase  money,  is  estopiwd  from  making  the  defense  of  breach  of 
ranty  for  the  first  time,  or  recovering  damages  under  such  warrant] 
and  in  this  case  the  court  should  have  directed  a  verdict  for  the  plaii 
;taff.     Id. 


WAIVER. 

See  Ei^idence,  2.  6. 

WAREHOUSEMAN. 

See  Common  Carrier^  1. 
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